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APPELLATE CIVIL. 
Before Mr, Justice M, N, Mukerji and Mr. Justice S, AN. Pila. 


- 


SATISH CHANDRA DAS AND OTHERS 
< DE MM 
SRIMATI SOUDAMINI D'AS.GUPTA.* 
$- - a 

Execution— Application, maintainadilily 3/— Decree on. aban “Gnd decree for 
money, paid as “rent io superior landierd by sserigagee ~Application for execu- 
tion of ivo decrees in One, application— Sale held under such application— 
Appliéation Jer" execution jor bilane under O, 34 R. 6 of the Cede of Civil 
Procedure (Act V of 1908) — Civil Procedure Cede, Secs. 47, 151— Payments 
made uhder Court's order. i 
In a mortgage suit for sale in which the mortgagor and certain pulsne mort- 
gagees were impleaded as-dsfendants, a decree was passed. Under the terms of 
that decree, receivers were appointed, but they were unable to make proper 
collections or to pay the rents due and the plaintiff advanced monies to the 
receivers under orders of the Court to enable them to meet the demands of the 
landlord. 


A separate decree was obtained by the plaintiff in another suit for amounts 
which she had paid on account of rent. 


These two decrees were put in execution, both together, in Execution Case] 


No. 58 of 1927. Objection to this course was taken but’ was over-ruled, In the 


application for execution both the mortgage decree and the money decree were 
mentioned as the decrees under execution, and the amounts for which execution 
was asked for, consisted of two main items, namely, Rs. 3069 together with 
interest covered by the separate decree and Ra, 28809 together with interest as 
due on the mortgage decree. On the 6th February 1928, the sale was held and 
the decree holder herself was the purchaser. The sale was confirmed on the 25th 
August, 1928. On the 24th November 1928 possession was delivered to the 
plaintiff as auction-purchaser. The plaintiff on the rst October, 1928, made an 
application under O. 34 R. 6 of the Code of Civil Procedure and claimed therein 
to recoup herself out of the collections in respect of following items: (I) Under 


. Appeals from Orders Nos. 179 and 205 of 1929, against the order of. Mr, J. 
N. Bose, Officiatiag Subordinate Judge of Tipperah at Comilla, dated the 4th 
December, 1928. 
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the decress which she had obtained with interest, (This included the balance of 
the amount decreed in mortgage suit and payments which she had made to the 
landlord on account of rent for the mortgaged properties and for which she had 
already obtained a decree) ; (11), amount advanced on account of Sadar rent on 
11th February, 1928; (111) amount advanced to receivers under orders of the 
Court from 11th April, 1924 to 19th April, 1928, and (IV) amount pald into 
Court for rent on aoth September, 1928 : e 

Held, that so far as item No. I, was concerned, section 47 of the Code of 
Civil Procedure was applicable as the amount was covered bj the decrees, 
which were under execution. 

That as regards other items, the decree-holder herself having been the auction- 
purchaser and no third party having intervened, the adjustment sought for, 
(namely, to realise asa receiver of the Court the rents) might be regarded as an 
adjustment by way of execution by the appointment of a receiver and so fell 
under section 47 of the Code of Civil Procedure. Section 151 of the Code of Civil 
Procedure was alo applicable to such a case. 

Where payments were made under Court's order, the Court was bound to seo 
that the plaintiff was recouped and no wrong was done to her by &party to the 
cause, 5 

That the plaintif would get only principal amounts so advanced, unless 
interest was agreed upon, In thoabsence of Court’s order having provided for 
interest, no interest should be allowed. 

That if payments were made on account of rent dus to tbe superior landlord 
or on any other account, without there having been any order of the Court in 
regard to them, the decree-holder should bring a separate suit. 

That the decree-holder was precluded from claiming the balance of mortgage 
amount by her payment to puisne incumbrancers. 


Appeal No. 179 by the Plaintiff Decree-holder and Appeal 
No, 205 by the Judgment-debtor, 

Application for execution under O, 34 R. 6 of the Code of Civil 
Procedure. 

Rai Dwarka Nath Chakravarti Bahadur, Messrs, Priya Nath 
Dutt and Satlendra Mohan Banerjee for the Appellant in Appeal No. 
179 and for the Respondent in Appeal No, 205. l 

Messis, D. L. Khasigir, Sudhir Chandra Khastgir and Nagendra 
Nath Bose for the Appellant in Appeal No, 205. 

Messrs, Nripendra Chandra Das and. Nalini Kumar Mukherjee 
for the Respondents in both appeals, 

C. A, Y, 

The following judgment was delivered : 

The facts of the case to which these two appeals relate are 
confusing and complicated, and the parties have not chosen to 
place before us either all the relevant papers or their arguments in a 
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comprehensible form, The substance of the contentions that have 
been urged, however, it is not difficult to understand, once the 
facts are appreciated, 

Ina mortgage suit for sale in which the mortgagor and certain 
puisne mortgagees were impleaded as defendants, the decree passed 
by the trial Court was taken on appeal to this Court by the heirs 
of the mortgagor, anl was varied by consent, The relevant 
terms ofthe decree as varied were the following : 

1, One of the mortgaged properties, namely, No. I, had been 
sold atan auction for arrears of rent due to the landlords and the 
plaintiff mortgagee had taken possession of it, having deposited 
the decreta] amount under section 171 of the Bengal Tenancy 
Act, The plaintiff gave up possession of that property. 

2. A Receiver was to be appointed in respect of all the pro- 
perties and hé was to remain in possession until the sale ofthe 
properties and until delivery of possession to the purchaser, and 
would pay allarrears of rent due on account ofthe mortgaged 
prropeties, 

3. An account was to be taken for the period during which the 
plaintiff mortgagee was in possession of property No. I. Such 
amounts as was actually realised by her and also what could be 
so realised but for her wilful default, would be deducted from such 
amounts as she would be entitled to under section 76 of the Trans- 
fer of Property Áct and section 171 of the Bergal Tenancy Act, 


4. The mortgaged properties would be sold free from encum- - 


brances, 

s. From thesale proceeds of property No.I the plaintiff 
mortgagor would get such amount as would be due to him under 
para, 3 above, 

In accordance with the aforesaid settlement a preliminary 
decree was passed by the Court below under which the sale pro- 
ceeds were to be adjusted in the following order :— 

First—The plaintiff was to get her dues in accordance with 
paras, 3 and 5 mentioned above, 

Second—Plaintifi’s mortgage of 1903 was to be paid up. 

Third—Defendants Nos. 4 and 5’s mortgage of rgo4 was to be 
paid up. . 

Fourth—Plaintiff's mortgage in suit was to be paid up. 

Eifth— Defendants Nos, 4 and 5's mortgage of 1916 was to be 
paid up. 

Receivers were appointed, one after another, but they were 
unable to make proper collections or to pay the rents 
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Cm. due and the plaintiff advanced monies to the receivers under 


1931; orders of the Court toenable them to meet the demands, 
Satish Chandra Das Matters moved inthis way tilla final decree for sale was made 
: v. _ in which the dues calculated on the footing of the direc- 
eo Pu tions in the preliminary decree were specified, JA separate 
—— decree was also obtained by the plaintiffs in another suit 
for amounts which she had paid on account of the rent, These 
two decrees were put in execution, both together, in Execution Case 
No. 58 of 1927. Objection to this course was taken but it was over- 
ruled. Inthe application of execution both the mortgage decree 
and the money-decree were mentioned as the decrees under execu- 
lion, and the amounts for which execution was asked for con- 
sisted, besides insignificant items of two main items, namely 
Rs. 3069 together with interest covered by the separate decree 
referred to above and Rs, 28,809 together with interest as due on the 
mortgage decree, On the 6th February 1928 the sale was held free 
from encumbrance. The decree-holder herself was the purchaser, 
She purchased lot No, r for Rs, 11,900, No.2 for Rs, 11,510 
and No. 3 for Rs. 2000 i,e. for a total sum of Rs, 25,410. On 
the 8th February 1928 she deposited Rs, 4816 as monies due to the 
puisne mortgagees, defendants Nos, 4 and s, under the mortgage- 
decree and the said amount, was withdrawn by those defendants, 

One of the defendants applied for setting aside the sale and at 
his ingtance a case being No. 32 of 1928 was started, but even- 
tually the sale was confirmed onthe 25th August 1928. On the 
a4th November 1928 possession was delivered to the plaintiff as 
auction-purchaser, In the meantime on the rst October 1928 
the plaintiff had made an application purporting to be one under 
section 47 and section 151 of the Code and it is this application the 
order passed on which has given rise to the two appeals now 
before us, 

Whatever shape the plaintiffs prayers may have taken 
before the Court below it is the prayers contained in this petition 
that we are really concerned with. She give a list of her dues 
as follows :— 

(1) Under the decrees which she had obtained with interest, 
Rs, 8063. 8 ag, 

(a) 11-a-28, Advanced account of Sadar rent, 

with interest on same .,.... Rs. 3129. 

(3) From 11-4-24 to 19-4-28—Advanced to Receivers under 

orders of the Court, Rs, r200 with interest, 
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(4) 20-9-28. Paid into Court for rent of Property No. 2, 
Rs, 411-3-3 pies with interest, 

She contended in the petition that under the consent decree 
‘which this Court had passed she was entitled to realiz3 all the 
above amounts, She prayed that it might be declared that she was 
entitled to the said amounts and that proper orders might be pass- 
ed for realization of the same wut of the back rents due from tenants 
which the receiver had failed to realise, She also prayed that the 
Receiver should be called upon to submit his papers, and accounts 
and all cash balance in his hands. She made it clear that she was 
not giving up her claim to the arrears of rent due from the tenants 
which she would be entitled to, inany case, on the ground of her 
being the purchaser at the auction, 

To this petition various objections were taken on behalf of the 
judgment-debtor, namely, that for some of the items the plaintiff's 
remedy was not an application for a. decree under order 34 rule 6 
Civil Procedure Code but that an application for such a decree 
was barred; that as regards some other items a separate suit was 
necessary ; that the claim cannot be maintained withouta proper 
accounting and so on. 

Before the Court the contest took a more definite shape. 
The plaintiff appears to have contended that ifthe Receivers had 
been diligent in collecting the rents due from the tenants and had 
managed the affairs in a proper manner all dues would have been 
paid off, and so she should be allowed to realize all back rents due 
and from , such collections and also from such sums as may bein 
the hands of the Receiver, she should be paid all the four items 
in the list of her dues quoted above, The judgment-debtor, on 
the other hand, contended that the consent decree only con- 
templated such arrangements as could be made by the Receiver 
during the period of his management which was in no case to last 
after possession was delivered to the purchaser, and inasmuch as 
that event had already happened the plaintiff must seek his remedy 
elsewhere and not in execution nor in an order of the nature 
she had asked for, 

The Subordinate Judge made an order calling upon the Receiver 
to submit his papers and his accounts, as the receiver is bound 
to do before he is discharged. To this order no objection can be or 
has been taken by either side. As regards the rest of the prayers 
made by the plaintif the Subordinate Judge has held (r) that 
item No, I was not maintainable, inasmuch as when the plaintiff 
deposited the amount of Rs, 4816 due to the defendants No. 4 and 
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5 under the mortgage decree she must be taken to have been 
satisfied as regards her dues under the compromise, because under 
the terms of settlement and the consent decree she was not 
bound to make the deposit until her own dues bad been paid up ; 
and (2) that the remaining items namely items Nos, 2, 3 and 4 
were recoverable by the plaintiff in the present proceedings, because 
to quote his words, “the application can legitimately ask the 
Court to make some arrangement for the realization of the money 
which she had to pay on account of the receiver neglecting his 
duty.” He therefore made an order in these words—“I accord- 
ingly order that the applicant who has taken delivery of the pro- 
perties may realise as a receiver of the Court these rents, They 
will be first applied to the satisfaction of the money the applicant 
paid by way of rent to the superior landlord for which she has 
already got a decree, and the sums she paid under the directions 
of the Court to the receivers to carry on their work. The surplus, 
if any, would be held in deposit in Court to be paid to whomso- 
ever is found entitled to it. The applicant will have to render 
full accounts to the Court in respect of the realization she 
makes.” 

The plaintiff decree-holder has preferred Appeal No, 179 from 
this order, Her learned Advocate has said expressly that if the 
order means what it says he does not dispute it, Appeal No, 
205 has been preferred by a judgment-debtor, and he challenges 
the maintainability of the plaintiffs application as one under 
section 47 and 151 of the Code and also urges that no receiver 
can be appointed at this stage but that the plaintiff must look to 
some other means for her remedy if she has one. 

Let us therefore see what the order exactly means, It means 
that the plaintiff will be entitled to recoup herself out of collections 
in respect of two classes of payments, (a) payments which she had 
made to the superior landlords on account of rent for the mortgag- 
ed properties and for which she had already obtained a decree, and 
(b) amounts which she had paid to the receivers under orders of 
the Court. Now out of the fouritems of claim set forth above, 
item No, I i.e, Rs, 8063-8 annas includes item (a) asis clear from 
the application for execution in title Execution Case No. 58 of 
1927. Tho remainder of item No, I is the balance of the decretal 
amount under the mortgage decree and that she can no longer 
realize for the reason which the  Subordinate Judge has given, 
namely, that her conduct in paying off the defendants Nos, 4 and 
5 shows that she regarded that decree to be fully satisfied, 
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As regards item (b) it must include such of the items Nos. a, 
3and 4 as were covered by orders of the Court, The plain- 
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tif, under the Subordinate Judge’s order will get only the principal satish Chii Das 


amounts so advanced, unless, of course, interest was agreed upon, 
In the absence of the Courts orders having provided for 
interest no interest should be allowed, The Subordinate Judge’s 
order is also plain that if payments were made on account of rent 
due to the superior landlord or on any other account, without there 
having been any order of the Court in regard to them, such 
payments are not to be recouped under the order complained 
of. For such amounts she will have to institute a separate suit. - 

This we understand to be the meaning of the order and, in our 
judgment, it is in every sense a right and proper order to pass. The 
maintainability of the plaintiffs application as one under sections 
47 and 151 of the Code having been questioned it is necessary for 
us to say a word, So far as item No, I is concerned, the amount 
being covered by the decrees, and the decrees being under execu-, 
tion the applicability of section 47 of the Code cannot be disputed. 
As regards the other items, the decree-holder herself having been 
the auction-purchaser and no third party having intervened, the 
adjustment sought for may not unreasonably be regarded as an 
adjustment by way of execution by the appointment of a Receiver 
and so falling under section 47 of the Code, But in any case sec- 
tion 151 of the Code is amply wide to cover the case because if 
payments were made under Court’s orders, the Court was bound to 
see that the plaintiff was recouped and no wrong is done to her by a 
party to the cause, 4 

The result is that both the appeals should be dismissed subject 
to the interpretation that we have put upon the order appealed 
from, There will ba no order for costs. 


T. M, Appeals dismissed, 
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Bejore Mr. Justice M, N. Mukéirji and Mr. Justice S. N, Guha, 


LALIT KUMAR ROY CHOWDHURY 
v. 


REBATI MOHAN DAS AND OTHERS. 
. ^ 

Suit, maintainability o) —Common manager appointed under Section 95 of the 
Bengal Tenancy Act (VIII of 1885), executing smortgage—Common manager 

a public servant, as defined in Section a Civil Procedure Code (Act V of 

< 1908) —Civil Procedure Code, Section 8a—' Act ' — uit for enforcement of 
contractual obligation against common manager—Nolice, if necessary— 

. Suit against defendants in representative capactty—Death of some of the 
defendanis— Refreseniatioss not brought on the record—Suit, if abates— 

Civil Procedure Code, Order 1 Rule 8 —Appointmnent of corymon manager 

both as te e state and as to tenure, if ultra vires. : 

Assuming that a common manager appointed under Section 95 of the Bengal 
Tenancy Act is a public officer as laid down in Beni Madhab v. Upendra (1), 
in a suit for enforcement of a simple mortgage bond executed by the former 
common manager against the common manager at the time of suit, a notice 
against the latter is necessary before the institution of suit, under Section 80 of 
the Code of Civil Procedure. In the absence of such notice the suit is liable to 
be dismissed, 

The word “Act? in Section 80 of the Code of Civil Procedure is used in 
generic sense, 

Such a suit can be maintained without the permission of the Court by which 
the common manager was appointed. 

Sarat Chandra v. Raj Kumar (2) followed. 

In the absence of a notice under Section 80 of the Code of Civil Procedure, 
the Secretary of State for India in Council cannot be made a defendant in any 
suit, no matter what it character may be ; whereas a public officer may without 
such a notice be a defendant in a suit in which no act of his is in question, 
but he is made a party for some reason or other. 

Where the suit was laid with an order under Order 1 Rule 8 of the Code 
of Civil Procedure under which three of the defendants were to represent all 
the defendants, any death amongst the latter who were so represented, could 
not affect the constitution of the suit. ; 

Rule 8 of Order t of the Code of Civil Procedure requires that the interests 
of the defendants in the suit must be the same, 


* Appeals from Original Decree Nos, 220 and 225 of 1928, against the decree 
of Babu Nata Behari Ghosh, Subordinate Judge, 4th Court, of Dacca, dated 
the 28th November, 1927 and the final decree on the 4th January, 1923. 


(1) (1919) 30 C, L. J, 279 ; 24 C. W. N. 138. 
(2) [1925] A, I. R. Calc. 334. 
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Under Section 95 of the Bengal Tenancy Act as it stood before the amend- 
ment of 1928, it was possible to appoint a common manager not only in respect 
of an estate or of a tenure but also in respect of the joint land of tha estate or 
of its subordinate tenures, 


Under ordinary circumstances two different common managers should be 
appointed as regards land and its subordinate tenures. Appointment of one 
common manager is not ultra vires. 


Fase! Ali v. Abdul Mosid () and Kumar Saradindu v. The Collector of 
Rangpur (2) referred to. 

Appeals by Defendant No, 1 and Defendant No, 3. 

Suit to enforce simple mortgage, 


The material facts appear from the judgment, 

Messrs. Atul Chandra Gupta and Nagendra Chandra Chaudhuri 
for the Appellant in Appeal No, 220, 

US Messrs, Jogesh Chandra Roy, Bepin Chandra Basu and Biraj’ 
Mohan Roy for the Appellant in Appeal No, 225. 
‘ Dr. Sarat Chandra Basak and Mr. Rajendra Chandra Guha 
for the Respondents. 

C, A. V, 

The following judgments were delivered : 

Mukerji, J.:—These two appeals have arisen out of a suit 
for enforcement of a simple mortgage bond. They are directed 
against a preliminary decree for sale. The bond was executed 
by one Raj Mohan Guha designating himself as ““ common 
manager, Estate No, 411 Taluk Raj Narain Sen, and the tenures 
Sikmi Patni etc, thereunder,” on the sth Magh 1322 (= 19th 
January 1916) for a principal amount of Rs, 30,000 with a stipula- 
tion to repay the amount of principal and interest with annual 
rests in two instalments ; one in Pous 1325 and the other in Pous 
1327. Deducting certain payments the claim amounted to Rs, 41 
thousand and odd. The defendant No. 1 in the suit was the 
present common manager one Jatindra Mohan Ghose. A subse- 
quent mortgagee was the defendant No, 2. Defendants Nos, 3 
to 138 were the owners of the Taluk and the Sikmis and Patnis 
thereunder, 

Appeal No, 220 is by the common manager, In this appeal 
two contentions have been urged : 1st, that the suit was not main- 
tainable in the absence of a notice on the appellant under Sec- 
tion 80 of the Code of Civil Procedure; and 2nd, that no 
permission having been taken of the Court by which the appellant 
or his predecessor was appointed common manager the suit was 


(1) (1889) I. L. R. 14 Cale, 659. (2) (1907) 11 C. W. N. 1143, 
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Cit. not competent, The Subordinate judge held that neither the 
1931. notice nor the permission was necessary. 

wed 
Lalit Kumar Roy The correctness of the decision in Bent Madhab v. Upendra 
Chowdhury 


x Chandra (1) in so far as it has been held therein that a common 
Rebati Mohan Das. manager is a public officer within the meaning of the Code has 
Mukeril, 5. not been questioned, and the arguments before us have proceeded 
T on the footing that the common manager isa public officer as 
defined in the Code. ° 


On the question of the notice under Section 80 of the Civil 
Procedura Code the view taken by the Court below was that the 
Section, in so far as it applies to suits against public officers, does 
not apply to suits ex contraciu, The plaintiff respondent seeks 
to uphold this view by reference to the Bombay decisions in which 
it has been held that the requirement of a notice under that 
Section is limited to suits on tort and that no notice is necessary 
in suits founded on contract [see ZAau Balapa v. Nana (a) 
Sardar Singji v. Ganpat (3) ; and Rajmal v. Hanmant (4) ]. The 
argument adduced on his behalf is that the Judicial Committee 
in the case of Bhag Chand v. Secretary of State (5) did not mean 
to disturb the effect of these decisions but disapproved only those 
cases [e.g. Secretary of State v, Gajanan Krishnarro (6); Naginlal 
Chunilal v, Official Assignee (7) and Secretary of State v, Gulam 
Rasul, (8) Jin which the Court had gone further and held that 

ae ' eyen in these classes of suits, namely, suits on torts, when the 
relief sought for was in the nature of an injunction notice was not 
necessary. 


The precise effect of the decision of the Judicial Committee in 
Bhag Chand's (5) case has to be considered. The suit in that case 
was against the Secretary of State for India and the Collector and 
District Magistrate of Nasik for a declaration that certain official 
notices and orders were w//ra vires and invalid, and for an injunc- 
tion permanently restraining all executive action thereunder, 
Notice of the suit was given to the Collector and their Lordships’ 
judgment shows that it did not appear that any notice was served 







i (1) (1919) 3o C. L. J. 279 ; a4 C. W. N. 138. 

(2) 41888) I. L. R. 13 Bom. 343. (3) (1889) I. L, R, 14 Bom, 395. 
( OH (1895) 1. L. R. 20 Bom. 697. 

4 (5) (1927) L. R. 54 L A. 338 1 46 C. L. J. 76. 

ty (6) (911) I. L. R, 35 Bom, 362, 

[4 (7) (1912) 1, L. R, 37 Bom. 243. 

7 (8) (19:6) I. L, R. 40 Bom. 392, 
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on the Secretary of State, but on that no independent ground Civis 
of defence had been raised, It was commoa ground, as appears 19351. 

- from their Lordships’ judgment, that the suit was one to which yay, AME Roy 
Section 80 applied, and the contest was as to its effect when Chowdhury 


applied. Tha suit was begun less than two months after the Rebati Mohan Das. 
notice had been given, Their Lordships explained the scope of Mi akeri, 3. 
Section 80 ih these words :— This section and its predecessor, Zs 
evene, HAVE stood for over forty years, substantially ia the 

same form, as a protection to officials in precise terms against 

personal responsibility for official action, How far-reaching such 

protection ought to be is a matter of policy ; how far it actually 

extends is a question of judicial construction," Their Lordships 

then pointed out a conflict that existed between the High Court 

of Bombay, on the one hand, and all other High Courts in India, 

on the other, as to the applicability of the section in the case of o 18 4 P 
suits against officials for acts purporting to ba done in the dis- E 

charge of their duties when part or the whole of the relief claimed oger 

is a perpetual injunction, It should be observed here that thet 

having been no question raised as regards the notice to be 4 gj 
on the Secretary of State for India in Council, it was not ne if a 
for their Lordships to consider, nor did their LordshipsWo Tad 
consider, whether there was any real distinction intended it 
section between suits against him and suits against public officers 
there being no restriction laid down in the Section in so far as 
suits against him are concerned, while a suit against a public 
officer being qualified by the restrictive words, “ in respect of any 
act purporting to ba done by such public officer in his official 
capacity," That there is a difference in wording cannot be 
denied, for grammatically these words cannot go with the words 
“No suit shall be instituted against the Secretary of Siate for 
India in Council.” In condsidering the conflict noted above, their 
Lordships observed,—" After some differences of opinion among 
their subordinate Courts, the High Courts of Calcutta, Madras and 
Allahabad have now agreed in decidiag that these sections are tO. 
be strictly complied with and are applicable to all forms of ume 
and all kinds of relief.” Of the cases referred to in this "co PN 
none related to a suit based on a contract, and the only one{{which 
may have a bearing on the question we are now consideripngMis the 
case of Secretary of State v. Rajlucki Debi, (1). In that case 
action was against the Secretary of State for setting aside a sale 
held to meet certain claims of the Government, Maclean, C. J. 
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overruled the contention that the words “in respect of an act 
purporting to be done by him in his official capacity " applied to 
the case of the Sscretary of State for India in Council and 
explained the words “No suit shall be instituted” in these 
words,——'" We are asked to cut down the ordinary meaning of the 
words, and to hold that they mean something quite different from ` 
what in their ordinary acceptance they do. ‘The ‘Section says? 
* No suit shall be iustituted.' We are told we ought to confine 
the words to a particular class of suits, that is to say, suits founded 
on tort, and claiming damages, I am unable to see why the 
section should be cut down as suggested.” It is clear that the 
learned Chief Justice was not considering the meaning of the 
restriclive words used in connexion with suits against public 
officers, It may be.pointed out here that the cases of Ratan 
Chand Dharam Chand v. The Secretary of State, (1) and Manindra 
Chandra Nandi v. The Secretary of Staie, (a) referred to in that 
case, are also cases of suits against the Secretary of State in which 
it was held that a notice under Section 80 is necessary in a suit 
against him arising out of a contract, To turn again to the 
judgment of their Lordships in Bhag CAand's case (3), the rest of 
the judgment deals with the question whether: the section was 
confined to actions of tort or whether a prayer for a relief in the 
shape of injunction excludes the suit from the operation of Sec- 
tion 80, And their Lordships then observed,—“ A view, therefore, 
about a bill for an injunction ‘ against serious and irreparable 
damage requiring the intervention of the Court,’ almost undisputed 
in the Court of appeal, would not be any guide to the meaning 
of the Civil Procedure Code, where the clause applies to all officers 
of Government and to all their official acts, and where the words 
‘in respect of, a form going beyond “for anything done or 
intended to be done’ show it to be wider than the statutes, on 
which the English authorities were decided." Their Lordships 
held that a suit in which (im/e» alia) an injunction is prayed is 
still a suit, Reading the judgment as carefully as possible we 
have not been able to find anything in it which may suggest that 
so far as suits against public officers are concerned, all suits, 
irrespective of the nature of their causes of action, are intended 
to be included in Section 80, At the same time it ia perfectly 
clear that their Lordships were dealing with the section as a whole, 
and there is nothing to indicate, while on the other hand there 


(x) (1914) 18 C. W. N. 1340. (2) (1907) 5 C. L. J. 148. 
(3 (1927) L, R. 54 I. A, 538 ; 46 C. L. J. 76. 
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is much to the contrary, that their Lordships saw any distinction 
between suits against the Secretary of State for India in Council 
and suits against public officers such as the section speaks of. 
For, as already observed, when explaining the scope of the 
: sections and when pointing out the conflict that exists their 
Lordships have referred to the sections as a whole. Again, their 
Lordships desired to set the conflict at rest because they said,— 
* As the Code of Civil Procedure is applicable to all the High 
Courts in India, and as Section 80 is intended to afford a protec- 
tion (whatever exactly it may be), to all officials, high and low, 
it is certainly undesirable that a difference of opinion such as this 
should be left unresolved." Their Lordships also said,—" The 
Act, albeit a Procedure Cole, must be read in accordance with 
the natural meaning of its words, Section 80 is express, explicit 
and mandatory, and it admits of no implications or exceptions.” 

In these circumstances, to construe the meaning of the words 
"guit in respect of any act purporting to be done by such 
public officer in his official capacity," we have to ask ourselves : 
ist, What is the meaning of the word ‘Act’ orin other words does 
the expression "Suit in respect of an act” include a suit on a con- 
tract, and 2nd, Is there a real distinction intended between suits 
against the Secretary of State for India in Council and suits against 
public officials, 

There is no authority of Indian Courts to help us in the inter- 
pretation of these words except an observation of the Allahabad 
High Court in the case of Skippers & Co. v. E. V. David (1) in 
which an Official Assignee had been made a party defendant 
in a suit to enforce a charge against a purchaser, on the 
ground that he was in possession of the  purchaser's assets, 
and when holding that section 80 did not apply the learned 
Judges observed, "The Official Receiver is joined as a party in 
whom the property vests for the time and not as the party who 
made a contract or was guilty of any breach of it", Prior to the 
Public Authorities Protection Act, 1893, (56 and $7 Vict, c. 61) 
there were other Acts in which there were protection clauses for 
Public Authorities, namely the Public Health Act, 1848, the Me- 
tropolis Management Act, 1862, and the Public Health Act, 1875 
[see Bhag Chand's case (2).] The words of the Public Authori- 
ties Protection Act, 1893, section rare these: “ Any action... se 
for any act done in pursuance, or execution, or intended 


(1) (1926) I. L. R. 48 All. 821 (828.) 
(2) (1927) L, R. 54 I. A: 338 (355-356) ; 46 C, L. J. 76. 
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execution of any Act of Parliament or of any public duty or 
authority or in respect of any alleged neglect or default in 
the execution of any such Act, duty or authority.” Considering 
the eff:ct of those words in Milford Docks Company v. Milford 
Urban District Council (1) A. L, Smith, M, R4 said.—'' The 
defendant Council has refused to pay the cost pursuant to the con- 
tract and the real point raised is that the action falls within the 
provisions of section 1 of the Public Authorities Protection Act 
1893......What is the meaning of that Act? It has been decided 
that the title may be read as part of an enactment, The title of this 
Act is of prime importance because it shows the intention of the 
Legislature and what was the object aimed at in passing it, The 
title is, “An Act to generalise and amend certain statutory protec- 
tion of persons acting in the execution of statutory and other public 
duties.” Those were the persons to be protected, Section r pro- 
vides that the action shall not lie or be instituted unless it is com- 
menced within six months next after the act, neglect or default 
complained of, Was the present action brought against the defen- 
dant Council for not repairing the road ? Not at all, if it had 
been, it would have been for a default, and would, I think, fall 
within the Act. The Council said, ' you repair the road and, 
if we are liable we will pay you the cost.’ The plaintiffs then 
executed the work, and one has only to look at the real action 
as brought upon the contract to see that it is not within the 
Act. Vaughan Williams, L. J, agreed and Romer, L, J. said :— 
“ The Public Authorities Protection Act, 1893, does not apply to 
actions for the price of goods sold and delivered and for work and 
labour done, The fact is that the Act deals with some cases ofa 
wrong done by a public authority. In this case there was a contract 
to pay conditional upon liability to repair.” In Clarke v, Lewisham 
Borough Council (2), Bigham J. said that the authorities cited 
and good sense showed that the Act was not intended to apply to 
actions for breach of contract, In National Telephone Co. v, Mayor of 
Kingston-ugon- Hull (3) Buckley, J. said :—“ I do not think the Act 
was intended to apply to a case which turned upon the construction 
of a contract and the effect of acts done under that contract the pro- 
tection given to persons actiog in execution of statutory and other 
public duties,” The case was one in which a public body had 
terminated a contract and it was alleged that they had done so 


(1) (1901) 65 J. P. 483. (2) (1902) 67 J. P. 195 ; 19 T. L. R. 62. 
(3) (1903) 89 L. T. 291 (294). : 


Vor, LV.] HIGH COURT, 


wrongfully, In the case of Sharpingion v. Fulham Guardians (1) 
which was an action founded upon a breach of a contract which a 
public body had entered into with a contractor who was to execute 
certain works for them, Farwell, J., said:—‘‘It issaid that this 
breach of contract is a neglect or default in the execution of a public 
duty or authority within the section I have read. It is curious that 
no decision on the precise point has been found ; but in my opinion 
this is an attempt to carry the effect of the Act much further than 
any case has ever gone before, and further than in my opinion it 
ought to be carried. Public authorities now perform many functions 
which compel them to enter into all sorts of contracts ; but this is 
the first time it has been suggested that on any construction the Act 
could apply to contracts of this nature, The defendant's counsel 
had not the courage to follow their argument to its logical conclu- 
sion and say that every contract entered into by a public body is 
within the Act, But every contract entered into by a public body 
is necessarily in a sense entered into in discharge of a public duty or 
under statutory authority for otherwise it would be w//ra vires, And 
I think it would necessarily follow, if I decided in the defendants’ 
favour that every contract entered into by a public authority is an 
act done in pursuance of a public duty or authority, and therefore 
is one to which the Act applies, I do not see where to draw the line 
* * * * "The public duty which is here 
east upon the guardians isto supply a receiving house for poor 
children ; a breach or negligent performance of that duty would be 
an injury to the children, or possibly to the public, who might be 
injured by finding the children on the highway, In order to carry 
out this duty they have power to build a house or alter a house, and 
they accordingly entered into a private contract. It isa breach of 
this private contract that is complained of in this action, It is not 
a complaint by a number of children or by a member of the public 
in respect of a public duty. It isa complaint by a private indivi- 
dual in respect of a private injury done to him, The only way in 
which the public duty comes in at all, is as I have pointed out that 
if it were not for the public duty any such contract would be #/#a 
vires, But that would apply to every contract, 1 cannot find any 
ground for saying that this particular contract comes within the Act. 
I think it is clear that what is complained of is a breach of a private 
duty of the guardians to a private individual, The result is that so 
far as this section is concerned, the action willlie. " In the case of 
Jeremiah Ambler & Sons Lid. v. Bradford Corporation (2) there is 


(1) [1904] 2 Ch. 449. (2) [1902] 2 Ch. 585 (594). 
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in the judgment of Romer, L. J. a suggestion that the. Act only 
applies to an action “ whose ground 18 an act done by the defer 
dants directly in execution or intended execution of their public 
duty or authority, ” which would seem to suggest that it would not 
apply to an action based upon a contract which was only iocidental 
to their duty. A decision of very high authority is thatof the 
House of Lords in Bradford Corporation v. Myers (1) in which the 
defendants a Municipal Corporation, were authorised by Act of 
Parliament to carry on the undertaking of a Gas Company and were 
bound to supply gas to the inhabitants of the district and they were 
empowered to sell the coke produced in the manufacture of the gas. 
The defendants contracted to sell and deliver a ton of coke to the 
plaintiffand by the negligence of their agent the coke was shot 
through the plaintiffs’ shop window, Separate speeches were made 
by the noble Lords which elucidated many of the points which arose 
upon the construction of the Act of 1893. Lord Buckmaster dealing 
with the view which Lusb J, bad taken namely that the Act did not 
apply as the action being one fora breach of contract was not 
within the protection of the Act observed,—"'The difficulty cannot, 
Ithink, be resolved by a simple distinction between questions of 
tort arising out of contract and questions of tort arising indepen- 
dently of contract ; but the fact that actions on contracts made by 
the local authorities have been held to be outside the statute shows 
that the Courts have considered the words of the Act to need care- 
ful and strict scrutiny, This indeed is apparent both from the pur- 
pose and the language of the statute............Not, it must be con- 
ceded, that the Act applies only to'a definite class of persons and 
to a definite class of action * * *  *  * In other 
words, itis not because the act out of which an action arises is 
within their power that a public authority enjoy the benefit of the 
statute, It is because the act is one which is either an act in the 
direct execution of a statute, or in the discharge of a public duty or 
the exercise of a public authority. Iregard these latter words as 
meaning a duty owed to all the public alike or an authority exer- 
cised impartially with regard to all the public, It assumes that 
there are duties and authorities which are not public, and that in 
the exercise or discharge of such duties or authorities this protection 
does not apply.” Viscount Haldane said :—“ My Lords, in the 
case of such a restriction on ordinary rights I think that the words 
used must not have more read into them than they express or of 
necessity imply, and Ido not think that they can be properly 


(1) [1916] 1 A. C. 242. 
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extended so as to embrace an act which is not done in direct pur- 
suance of the provisions of the statute or in the direct execution of 
the duty or authority.. What causes of action fall within these words 
it may be difficult to say abstractly or exhaustively, It is hardly 
easier to define a priori the meaning of being done directly than it is 
to define what will make a heap. But just as it is not difficult to 
tell a heap when it is seen, soit may be easy at least to say of 
certain acts that they are not the immediate and necessary outcome 
of duty or authority ina particular case,” Referring to the deci- 
sion of Farwell, J. in Shaspington v. Fulham Guardians (1) (supra) 
that the Act did not apply where in the execution of a public duty 
the guardians had contracted witha builder to build for thema 
receiving house for the children of paupers, andthe builder was 
suing them for breach of the particular contract they had entered 
into, because although such a contract was énéravires in view of 
their general duty, there was no duty to enter into the particular 
contract, his ‘Lordship said:— For it seems to me that the 
language of section 1 does not extend to an act which is done mere- 
ly incidentally and in the sense that it is the direct result, not of any 
public duty or authority as such, but of some contract, which it may 
be, that such duty or authority putitinto the power of a public 
body to make, but which it need not have made atall.” Lord 
Atkinson quoted with approval what was said by Farwell, J. in 
Sharpington v. Fulham Guardians (1) (supra) and also the following 
passage from the judgment of Brett M, R. in Midland Railway Co, 
v. Withington Local Board (2) which was a case under the Public 
Health Act of 1875: “It has been contended that it is an action 
in contract, and that whenever a suit is brought upon a contract 
the section does not apply. I think that where an action has been 
brought for something done or omitted to be done under an express 
contract, the section does not apply ; according to the cases cited 
an enactment of this kind does not apply to specific contracts, ” 
Lord Shaw quoting the relevant portion of section r of the Act of 
1893 and pointing out that the pinch of the case lay in the word 
* authority " said thus; “ Granted that the respondents had not a 
. statutory duty to sell coke, still they had authority to do so, and 
what is-here complained of is neglect in doing a thing which is 
‘authorised by statute, I think the appellants’ counsel was justified 
in attaching weight to this word and that it extends the ambit of the 
limitation, But there is another word in the séction which must 


(1) [1904] 2 Ch. 449. (2) (1883) 11 Q. B, D. 788. 
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uot be left out of view. It is not enough that the neglect occurs in 
the doing of a thing which is authorised by the statute, but the 
thing done is not every or anything done but must be something 
done in the execution of a public duty orauthority and it is only 
neglect in the execution of ary such duty or authority that is 
covered by the statute, The restriction appears to me to be vital,” 
His Lordship explained what contracts would o» would not be 
within the statute and in that connexion observed thus: “If there 
be a duty arising from statute or in the exercise of a public function 
there is a correlative right similarly arising, A Municipal tramway 
car depends for its existence and conduct on, tay, a private and 
many public acte, and the corporation in running it is performing a 
public duty, When a citizen boards such a car, in one sense he 
makes, by paying his fare, a contract ; but the boarding of the car, 
the payment of the fare and the chargirg of the corporation with 
the responsibility for safe carriage are all matters of right on the 
part of the passenger, a public right of carrige which he shares with 
his fellow citizene, correlative to the public duty which the Corpora- 
tion owes to all Similarly, when a Municipality, by virtue of 
private and public statutes, carries on a gas undertaking the public 
duty of manufacture and supply finds its correlative in the right of 
the consumer, a public right which he has in common with all bis 
fellow house-holders, to supply and to service, In both of there 
cases the Public Authorities Protection Act applies, But where the 
right of the individual cannot be correlated with a statutory or 
public duty tothe individual the foundation of the relations of 
parties does not lie in anything but a private bargain which it was 
open for either the Municipality or the individual citizen, consumer, 
or customer to enter into orto decline, And an action on either 
side founded on tbe performance or non-performance of that con- 
tract is one to which the Protection Act does not apply, because the 
appeal which is made to a Court of law, does not rest on statutory 
or public duty, but merely on a private and individual bargain, ” 


The above extracts quoted from the illuminating speeches fully 
explaim the scope of the statute of 1893. The difference in the 
wording of the two statutea must, however, be always kept in view. 
The words in section 80 of the Code are :—"Suit* * ETE 
in respect of any act purporting to be done by such public officer in 
his official capacity.” The words of the statute of 1893, as 
already pointed out, are;—" Any action *  *  * i 
for any act done in pursuance or execution or intended execution of 
any act of Parliament orofany public duty or authority or 
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in respect of any alleged neglect or default in the execution of 
any such act, duty or authority," As pointed out by their 
Lordships of the Judicial Committee in Bhag Chand’s case (1) 
(supra) the words “in respect of" is a form going beyond “ for 
anything done or intended to be done.” Then, the words, “any 
act purportingsto be done" in his official capacity go very much 
further than “ any act done in pursuance or execution or intended 
execulion, etê,” under section 80 it is enough that the act is done 
and that it is purported to have been done in an official capacity ; 
and it is not necessary to go further and enquire whether it was 
done in execution or intended execution of any statuse or public 
duty or authority, In construing the English Act Lord Shaw 
observed in Bradford Corgoration v, Meyers (2): “The same 
principle applies where the act complained of arose through breach 
of contract or through tort. I take no stock of such distinction for 
the Act does not ; it epeaks of ‘an act done’. In numerous cases the 
one legal denomination and the other may bs convertible according 
to the will and skill of the pleader and I must record my dissent 
from all these judicialopinions which have bsen cited in which such 
a distinction is treated as having a vital bearing on the question," 
This in our opinion is sufficient authority for us to negative the 
contention that the words of section 80 of the Code must neces- 
sarily exclude suits founded on a contract, The non-performance 
or the breach of a contract is equally an act asa tort is within the 
meaning of the section. A suit founded on a mortgage may, with 
no very great irgenuity, bs regarded as a suit in respect of an 
act, namely the non-fulfilment of its condition as regards the repay- 
ment of the mortgogee’s dues, The word ‘act’ in our opinion has 
been used in the section in a generic sense, and as implying the 
cause of action for the suit. A difficulty as regards this interpre- 
tation may at first sight suggest itself, The section speaks ofa 
notice being given to the public officer in respect of whose act the 
suit is to be instituted. It may be asked that if a public officer 
enters into a contract and he is succeeded by another, then on 
what principle would a notice be necessary if a cuit isto be ins- 
tituted against the first, while no notice would be required on the 
second if the suit is to be brought against him? It would seem 
somewhat strange that the former officer who entered into the 
contract and knew all about it would be protected, while the 
latter who may be entirely ignorant of it will remain unprotected, 
(1) (1927) L. R. 54 L A, 338 ; 46 C. L. J. 76. 
(2) [1916].A. C, 242. 
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But the answer is that the suit will lie against the latter on the 
ground of his act, viz, of the breach or non-performance on bis 
part, and the law does require a notice for him. We are of opi- 
nion therefore that a notice on the Common Manager, ie. the 
defendant No, I was necessary under section 8o of the Code, and 
such a notice not having been given the suit shoukd have been 
dismissed. 
On the question whether there is any real distinction meant by 
the words of the section between suits agairst the Secretary of 
State for India in Council and as against public officers, we are of 
opinion that there is very little of it, The broad interpretation that 
we are disposed to put upon the words of the section would leave 
only this distinction between the two classes of suits, that whereas 
in the absence of a notice under section 80 of the Code the Secre- 
tary of State for India in Council cannot be made a defendant in 
any suit, no matter what its character may be, a public officer may 
without such a notice be a defendant in a suit in which no act of 
his is in question, but he is made a party for some reason or other. 
It may then be asked why if no real distinction is meant, is there 
& difference in the wording. In our opinion the restrictive words 
were unnecessary and would be inapposite in the case of the 
Secretary of State for India in Ccuncil: firstly, because the 
Secretary of State for India in Council isa statutory body which 
has no capacity but an official one ; and secondly, because he is 
often responsible for the acts of other public bodies and officers, 
The appellants’ other contention, namely, that the suit could 
not be maintained without the permission of the Court by which 
ihe common manager Was appointed is one in which we cannot 
agree. The position and duties of a common manager have 
been often said to be analogous to those of a Receiver appointed 
by a Court and the protection afforded to the latter in the shape 
of a requirement as to permission has been extended to common 
managers in suits for accounts when they are to be instituted 
against them [see Mata Kishore Bfandal v. Atul Chandra 
Chatterji (1); Durga Prasanna Roy v. Ishan Chandra Shaha (2) ; 
Beni Madhab Sukul v. Ugendra Chandra (3) ]. The rule of practice 
established in the cases just cited has a sound reason at its back, 
so far as suits for accounts are concerned. But we are not prepared 
to hold that such permission is necessary in all cases or that in 


(t) (1912) I. L, R. 40 Calc. 150. 
(2) (1916) 1. L. R. 44 Calc. 800, 
(3) (1919) 3o C. La J. 2793 24 C. W. N. 138. 
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the present case the suit was not maintainable without such 
permission, We agree with what has been said by this Court in 
the case of Sarat Chandra Ghose v. Raj Kumar Chakravarti (1), 
In the view that we have taken of this question it is not necessary 
for us to consider a subsidiary contention that has been urged as 
regards the sufficiency of the order which is relied on as the Court’s 
permission inthe present case, Having regard to the wording of 
the order and fhe events that intervened between the order and 
the suit we are rot disposed to hold that the order on which 
reliance is thus placed was sufficient to meet the requirements, 

In the mortgage bond whicb, as already stated, was executed 
by the common manager, Estate No. 411 Taluk Raj Mohan Guha 
as well its subordinate tenures, ie. sikmi and patni taluks, were 
included. One of these subordinate patni taluks is the tenure 
concerned in Appeal No. 225. The appellant in that appeal isa 
fractional co-sharer in the patni which was created by the owners 
of the taluk in 1872 in respect of an 1 anna 14 gandas share 
therein, He is the owner of an 1/5th share in the said patni interest, 
Besides the contentions dealt with in connexion with Appeal No, 
220, five other contentions have been urged on his behalf and they 
will have to be examined now, 

Three of these contentions are in our opinion of no substance, It 
has been argued that the description of the patni as given in the 
mortgage bond is not sufficient, no sadar jama having been stated 
in respect of it nor other particulars having been specified, It has 
also been said that the appellant was not benefited by the loan that 
“was taken, Further it has been argued that some of the proprietors 
who bad been made parties were dead and no substitution having 
been made of their heirs the suit could not be maintained. We 
do not see why on the first and the second grounds the decree 
should be set aside. As regards the third ground it is sufficient 
to say that the suit was laid with an order under order I rule 8 of 
the Code under which three of the defendants were to represent 
all the defendants excepting the first two defendants who were the 
principal defendants in the suit, and any death amongst the said 
defendants who were so represented could not affect the constitu- 
tion of the suit. 

The fourth ground taken is that the three defendants Nos. 3 
4 and 5 who were made to represent the others (the appellant him- 
self being the defendant No. 3) were not competent to do so inas- 
much as their interest was not the same as that of the others, some 
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ofthem being owners of the taluk and others being holders of 
subordinate tenures, We cannot uphold this contention because 
it is not the interests of the defendants in the mortgaged properties 
that have to be regarded under Order I rule 8, What the rule 
requires is that the interests of the defendants in the suit must be 
the same, and this condition has been fulfilled, M 

The fifth and last argument is that the appellant is not bound 
by the mortgage executed by the Common Manager, or to put it 
in a more comprehensive form, that the Common Manager had no 
authority to effect a mortgage in respect of the Patni, This argu- 
ment resolves itself into two parts: firstly, that he could not, in 


-law, be appointed Common Manager in respect of the taluk and 


of the patni, and secondly, that, in fact, he was not appoirted as 
such, It should be stated here that although there were other pat- 
nis and shikmis which the co-owners of the taluk held under it 
themselver, the patni in which the appellant was a co-sharer, was 
not one of that character because neither he nor his predecessor 
was ever a co-owner of the taluk, 


Now, the appointment of a common manager originated in a 
petition (Ex A. 1) made by one Kalibar Ghose, on the rrth 
January 1886, who was himself a co-owner of the Taluk, in which it 
was stated that “as the Mehala extended over a large area and 
there were many small co-sharers, owing to disputes with regard to 
respective rights, remissness, mutual jealousy and indifference 
among the co-sharers, great difficulty and inconvenience are being 
experienced with regard to realisation of rent, management, and 
the conduct of litigation, and the interests of particular persons 
are being injuriously affected, and there is possibility of the same 
being more affected," The names of the co-owners of the Mehals 
are given in two schedules annexed to petition, but in them 
neither the name of the appellant or his predecessor or of his 
patni is given, On the rath Januiry 1886 an order was made by 
the Judge that “ the co-owners be directed to appoint a common 
manager" The co-owners having failed to appoint a common 
manager the Judge on the 11th August 1886 appointed the peti- 
tioner Kalibar Ghose as common manager on the ground that there 
were disputes with regard to the co-sharers’ rights in the Mehals 
and that the petitioner was himself a 2 annas and odd co-sharer 
therein, It appears that the common manager sọ appointed 
began to collect rents realizable from tenante in respect of the 
subordinate interests or at least some of them, and on that some 
of the patnidars objected. This objection, however, waa over- 
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tuled by an order dated the sth January 1888 in the following 
words :—‘ This is a petition of review of an order dated 8th 
July last. It is out of time urder Section 623 Civil Procedure Code 
and moreover the patnidars who now object to full collection of 
rents by the common manager are themselves fractional proprietors 
as well as patnidars whose rents are indirectly involved.” It there- 
fore appears that there had been an order made on the 8th July 
1887 extendirg the powers of the common manager to the collec- 
tion of rents from the tenants in respect of the patnis. But that 
order has not been produced and we do not know if it included 
the appellants’ patni, it being remembered at the same time that 
it is nobody’s case that the appellant’s predecessors or the appel- 
lant himself bad any share in the Taluk, Kalibar Ghose having 
‘died, one Raj Mohan Guha the common manager who subse- 
quently executed the mortgage in suit was appointed in his place 
by an order made on the 2gth July 1896 in which it was recited 
that the common manager bad been appointed as such in respect 
of the Taluk and its subordinate Shikmi Taluks, In 1907 some 
amounts being due from the appellant’s patni the common manager 
proposed to mortgage the same and permission was granted by 
the Judge. In the order passed to that effect on the and Septem- 
ber 1907 it was stated that the appellant’s father had raised no 
objection, but whether he had notice of the matter does not 
appear. From a petition Ex. 12 filed by the appellant’s father 
on the 2nd June 1913 it appears that by ‘that time the patnidars, 
including himself, were all being represented by the common 
manager Kalibar Ghose who was collecting rents of the appellant's 
patni also and was paying to himself the dues of the Taluk and 
making over the balance to the patnidars, Whether this was 
being done as a mere matter of arrangement for the sake of conveni- 
ence only or whether there was any order appointing the common 
manager algo a common manager in respect ot the appellant’s patni 
does not appear, In 1913 a suit was instituted being Suit No, 64 
of that year by one Surendra Nath Ray for enforcement of the mort- 
gage which the common manager had executed in respect of the 
appellant’s patni on the strength of the permission obtained in 19c7 
as stated above. In that suit the appellants’ father pleaded in 
bis written statement (Ex, 11) thus :—“ There being no co-owner 
ofthe said patni taluk, the District Judge had no authority or 
jurisdiction to appoint a common manager with respect to the 
said Taluk even under the provision of the Bengal Tenancy Act. 
The District Judge having appointed a common manager with 
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respect to the said Patni Taluk without jurisdiction and the said 
manager having taken the same into his management without 
jurisdiction, the mortgage created cannot be valid, the sanction 
by the District Judge being also without jurisdiction." — This 
objection was overruled by the trial Court (Ex. rj) and also by 
the appellate Court (Ex. 17a) The Subordinate Judge in the 
present case was of opinion that these decisins operate as ves 
judicata so far as the present contention is concerned, but we 
are of opinion that this view is erroneous, At the same time, 
the written statement (Ex, rr) is important, containing as it does 
a clear admission on the part of the appellant’s father that in 
point of fact there was an appoiotment of common manager in 
respect of the appellant’s patni though the validity of that appoint- 
ment was being challenged, It was admitted therein in the clearest 
possible language that there was such an appoiptment and that 
the common manager so appointed had taken the patni under 
his management and was managing the same. In the judgment 
of the District Judge [ Ex. 17 (a) ] will be found reference to the 
fact that there were two separate orders—which must have been 
in existence ia those days—by which the same person was 
appointed common manager, in one case of the Taluk and in the 
other, of the subordinate patnis, It is perhaps not possible to 
lay one's finger on the said separate orders at this distance of 
time, but that there was in point of fact an order appointing a 
common manager in respect of the subordinate interests may 
not be unreasonably inferred from the circumstances set forth 
above and was, as already observed, clearly admitted in the written 
statement Ex, rr, | 

"The question that remains to be considered is whether the 
appointment was without jurisdiction. Now Section gs, as it was 
under the Act of 1885, did not debar the appointment of a 
common manager in respect of an estate or share ofan estate 
together with the tenure or tenures subordinate thereto, but in 
making an appointment in such a case the Judge had to call upon 
the parties to divide themselves into as many groups as there 
were properties held by them in common [ see Fasel Ali v, Abdul 
Mosid (1) ; Kumar Saradindu v. The Collector of Rangpur (2)1. 
The section has now been amended by the inclusion of the words 
* or of lands held jointly between two or more estates or tenures 
88 to the management thereof," . This amendment will make it 


Q) (1887) 1. La R. 14 Cale, 659. 
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possible, which it was not possible to do before, to appoint a 
common manager for only those portions of the estate or tenure 
which are affected by the dispute, But even under the law as it 
stood before the amendment it was possible to appoint a common 
manager not only in respect of an estate or of a tenure but 
also in respect of the joint lands of the estate or of its 
subordinate tenures, Of course, under ordinary circumstances 
two different*common managers should have been appointed ; but 
if that be the only objection it can hardly be regarded as making 
the appointment w/tra vires of the Statute. The circumstances 
all point to some sort of & consent having been given by the 
appellant's father to the appointment of one person in respect of 
the two kinds of interest, for such consent may well be inferred 
from long and continued acquiescence. The fact of this common 
manager having been appointed in respect of the separate interests 
once came un before this Court in 1914, when this Court observed 
(Ex. 15 A)— A difficulty in this case arises from the fact that 
there is one common manager for the Zemindari and the patni 
interest, The interests, as in the present case, may be conflicting 
with one another. There should not be one common manager 
of both interests, A common manager in such a case is in opposi- 
tion to S:ction 93 of the Act.........]t appears that the common 
manager was placed in direct possession of the properties without 
objection by the opposite party and therefore was in a position 
to collect rents due by the ryots to the patnidars," These obs:r- 
vations have been relied on on behalf of the appellant as laying 
down that the appointment was without jurisdiction, We are not 
prepared to say that they go so far, In our opinion it was the 
inexpediency of the course that was pointed out ; if the appoint- 
ment was considered as being without jurisdiction it would bave 
een said so expressly. On another occasion in 1927 when the 
matter again came up before this Court, and it was attempted to 
be argued that the District Judge should have released and restored 
to the Patnidars of this Patni their interest by removal of the 
common manager (Ex, 15), this Court said— The petitioner's 
Vakil tells me that there was a further prayer in the alternative 
that the patni which had been let out by Hara Prasanna Chakra- 
varti and others to one Raj Kumar Roy (i.e. the appellants's father) 
and which by some means or other passed into the hands of the 
common manager for the purposes of arrangement should be 
restored to the patnidars,,..........Às far as I can discover he (ie. 
the District Judge) was not a:ked to consider the question as to 
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whether the patni interest which was now being managed by the 
common manager should bs restored to the patnidars.” This 
Court did not pronounce the appointment as having been made 
without jurisdiction, 

We are of opinion that though the origin of the appointment, 
in so far as the appellant’s patni interest is Concerned, is lost in 
obscurity, the fact of the appointment is admitted, and there is 
no just ground on which its validity may be successfully impugned. | 

The result is that, in our opinion, both the appeals should 
succeed, Setting aside the decree complained of we order that 
the suits be dismissed with costs in this Court as well as in the 
Courts below, One hearing-fee only will be allowed in each of 
the Courts, to be divided between the defendant No, 1 and the 
defendant No. 3 in equal halves, ` 


S. N. Guha, J. :—I agree, 
A, T, M, Appeals allowed : Suits dismissed, 





Before Sir Charu Chandra Ghost, Acting Chief Justice and 
Mr, Justice D, N. Mitter. 


SREE SREE ISWAR LAKSHMI JANARDAN JIU, 
REPRESENTED BY MANIK CHANDRA 
NANDI AND ANOTHER 


v. 
KHITISH CHANDRA SINGHA AND oruzns.* 


Endommeni —Execulion of deed, not sufficient — Essenilals—Subsequent acts and 
conduct — Members of setilor's family ta be nominated shebatts—Shabaits to 
be remunerated out of property— Dedication, whether complete or partial. 


A mere execution of a deed, although it may purport on the face of it to 
dedicate property to an Idol, is not enough to constitute a valid endowment, 
It is necessary to the validity of a deed of eudowment that the executant should 
divest himself of the property dedicated. Whether he has done so or not is 
to be determined by the subsequent acts and conduct of the party or parties. 
The mere fact that the members of the settlor’s family are nominated shebaits 
and that they are to be remunerated out of the income of the property is no 
ground whatever for holding that the dedication is not real, provided that the 


* Appeal from Original Decree No. 74 of 1929, against the decree of Babu 
Gopeawar Banerjee, Subordinate Judge, and Court, of Hooghly at Chinsurah, 
dated the 25th February, 1929. 
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remuneration is reasonable having regard to the income of the property. In all 
these cases, the question is dependent for its solution on evidence to be adduced 
by the parties. 


The question whether a dedication to an Idolis a eomplete or a partial one, 
may be decided on the construction. of the document. The Court should not 
construe the deed upon the basis of one clause only without adverting to the 
other terms and clauses and without taking into conslderation the provisions of 
the document as a*whole. 


The question is this: Whether any beneficial interest is reserved to any 
person and, if so, what is the nature and extent of the beneficial interest so 
reserved ? Is it a mere charge or trust in favour of the Idol or whether the 
property alleged to have been dedicated is property which is descendible to the 
heirs of the settlor ? If it is the latter, then it is only a partial dedication, that 
is, a dedication of property alienable and partible and heritable in the ordinary 
way but subject to a charge in favour of the Idol. 


Appeal by the Plaintiffs, 
Suit for declaration. 
The material facts appear from the judgment. 


Sir N. N. Sircar ( Advocate-General), Messrs. Brojo Lal Chakra- 
varti, Sushil Kumar Bose and Satindra Nath Ray Chomdhuri for 
the Appellants, 


Messrs. A. D. Bose, D. N, Bagchi, Mohini Mohan Bhattackarji, 
Nilmoni Gossain, Bhudar Haldar, Durga Charan Roy Choudhuri, 
Khitish Chandra Chakravarti, Biman Chandra Bose and 
Devabrata Mitra for the Respondants. 


Mr. Suresh Chandra Talugdar for the Deputy Registrar, 
C, 4. X 
The following judgment was delivered : 


This is an appeal from a decision of the officiating Subordinate 
Judge, Second Court, Hooghly, dated the 25th February 1929 
by which he dismissed the plaintiffs’ suit in which they prayed 
for a declaration that certain properties referred to in the plaint 
were the absolute Debutter properties of the Deity Sree Sree 
Iswar Lakshmi Janardan Jiu and that, as such, they could not be 
attached and put up to sale in execution of personal decrees 
obtained egainst the defendants Nos, 3 and 5. 


The suit was instituted on the zīst December 1923. The 
issues arising on the pleadings were settled on the 4th June rga5. 
The case came on for hearing before the learned Judge on the 
arst February 1929. Some portions of the order-sheet have been 
placed before us; but it is much to be regretted that it should 
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Civit: have taken nearly six years to dispose of this suit in the tiial 
1931. Court, 
aa 


Srei Sreo. livar It appears thati Sree Sree Iswar Lakshmi Janardan Jiu is the 


Lakshmi Janardan family deity of a large number of persons who constituted a joint 


meee an family named the Nandi Babus of Jamgram in tbe District of 


Nandi Hooghly, On or about the 7th Aughrayan 1287 B.S. corres- 
Khitish Chandra ponding with the zrst November 1880, the then members of the 
Singha. Nandi family executed an Arpannama or a deed of dedication in 


favour of the deity referred to above by which they dedicated 
certain properties described in the schedules to the said Arpan- 
nama as Debutter and declared that thereafter they stood divested 
of all their rights and interests in the said properties, They further 
d:clared that they and their representatives and successors would 
not have any right, interest in or concern with the sail properties 
and that those properties were not to be held liable for their 
debts or for the debts of their representatives or successors and 
that no person would be competent to encumber them in any 
way. Provision was made for the appointment of shebai's in res- 
pect of the Debutter estate and for the management thereof. 
This Arpannama or the deed of dedication is printed in the 
paper-book and will be found at Page r, Part LI. It was regis- 
tered with the Sub-Registrar of Assurances in Pandua soon after 
its execution, in 1306 B, S., there was a second deed of dedication 
by the then members of the Nandi family of Jamgram, It appears 
that the previously dedicated properties were found to be insuff- 
cient to meet the expenses of the Debutter estate owing to various 
reasons which are fully set out in the second deed of dedication 
Which is dated the 2nd Baisakh 1306 B. S., corresponding with the 
r4th April 1899, The members of the Nandi family declared that 
in order to meet the increased expenditure on account of.the Debut- 
ter estate it had become necessary to endow additional properties 
and they accordiogly executed the second deed of dedicatioa 
by which they dedicated the properties set out in the said 
deed and declared that they stood divested of all their rights ia 
the said additional properties. Taey went on to declare “ whatever 
we have in the said properiies dedicated, the same is vested in 
the said Sree Sree Iswar Laksmi Janardan Jiu, Exclusive of the 
expenses for the management of the properties dedicated, the 
annual profits are approximately Rs, ro,o00. Out of the said 
profits, we shall get Rs. 8,000 per annum as Shebaits, Save and 
except the same, the whole amount of the balance is due to the 
* said Thakur and, as such, the same shall be spent towards the 
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performance of the daily aud periodical ceremonies of the said 
Thakur and the surplus amount shall be kept in the shi? 
of the said Thakur.” Detailed rules of management of the 
additional properties in addition to the rules already laid down in 
the previous deed of dedication are then set out in the document 
which will be found at page 17, Part II of the paper-book, 
Among the preperties dedicated by the second document were 
two businesses—one business in betel-nuts and the other business in 
spices, both being carried on in the town of Calcutts, 

It appears that some of the Nandis contracted debts in 
particular, it appears that the defendant No. 1 got a personal decree 
against the defendant No. 3 who is one of the Shebaits, and that he 
took out execution of the decree and attached a 1/48th share in the 
betel-nut shop alleging that the share in question belonged to 
defendant No 3. The defendant No. 3 thereupon applied before 
the Di trict Judge of Hooghly for being adjudicated an insolvent. 
The defendant No. 2, whois a pleader, was appointed ‘Receiver 
under the Provincial Insolvency Act of the defendant No. a's pro- 
petties and he was about to take possession of the said alleged 
share of the defendaat No. 3 in the said shop and to sell the same, 
The defendant No. r gota similar decree against the defendant 
No. 5 and was about to proceed against his alleged interest ia the 
said shop, whereupon the defendant No. 5 also applied for adjudi- 
cation as an insolvent and the defendant No. 4, who isa pleader, 
was appointed Receiver under the Provincial Insolvency Act of the 
defendant No, 5's properties, The latter was about to take posses- 
sion of the defendant No, s's said alleged share and to sell the 
same, ' 

In the events which had happened, the plaintiffs who contended 
that the properties—immoveable and moveable—comprised in the 
said two deeds of dedication were the absolute Debutter properties 
ofthe diety, commenced the present action praying for a declara- 
lion such as is mentioned above and fora permanent injunction 
prohibiting the sale of any portion of the Debutter properties, The 
defendant No. 1, who is the person most interested, stated in his 
written statement that the two deeds of dedication referred to above 
were not dona jide documents but were colourable transactions 
created with the object of tying up the properties mentioned in the 
schedules to those documents in the hands of the Nandi family, 
that these properties were never treated as Debutter properties and- 
that, in the circumstances, on a true Construction of the said deeds, 
it should b» held that he (defendant No, 1) was entitled to proceed 
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against the shares of his judgment-debtors in the said betel-nut 
shop and that no case fora permanent injunction had been made 
out by the plaiatiffs, 

The trial having beguo, learned Counsel for the defendant No, I 
took a preliminary objection that, upon the construction of the 
second deed of dedication of 1306 B, S. the suit was not maintain- 
able (see Order No. 144 in the order-sheet), The learned Counsel's 
contention was that, upon a true construction of the deed of 1305 
B. S, it might at best be said that a charge was created upon the 
properties mentioned in the second deed and, as such, they were 
liable to be sold subject to that charge, but that they were not 
the absolute Debutter properties—inalienable and non-transferable. 
Learned Counsel further made it clear that he did not goto the 
length of saying that the endowments in question were colourable 
transactions, The learned Judge thought it proper to dispose of the 
suit on this preliminary point although objection thereto was taken 
by learned Counsel for the plaintiffs who urged that the suit should 
not be disposed of on this preliminary point but should be allowed 
to proceed in the ordinary way and that evidence should be 
taken, € 

The trial Judge was, however, of a contrary opinion and he 
accordirgly proceeded to try two issues, namely, (1) “ Whether the 
properties dedicated are absolute Debutter properties of the deity 
orthere is simply a charge created for the performance of the 
Debasheba " and (2) “ What is the true construction to be placed 
upon the second deed of dedication referred to in para, 2 of the 
plaint ?" . 

” The learned Judge held that the dedication was a partial or 
qualified one and that “ as such, it is alienable, it can be attached 
and sold subject to that charge, " whatever that might mean, The 
learned Judge added as follows :—“ So, the defendant No, 1 may 
precesd to sell 1/48th share of the betel-nut firm and the spice 
firm in execution of his decrees against the defendants Nos. 3 and 
5 and, as such, the plaintiffs have got no /ocus s/andi to stop such 
sales ; in other words, they have got no cause of action and this suit 
is not maintainable and should be dismissed on this preliminary 
ground alone. The two issues are thus disposed of. I should here 
make it clear that the first deed of endowment of 1287 B. S. was not 
taken into account now and no property of that deed was attached 
or was going to be sold. " 

On appeal, it has been contended before us that the learned 
Judge of the lower Court was wholly wrong in the procedure 
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adopted by him and in his coastruction of the second deed of dedi- 
cation and that he overlooked entirely the fact that the second dead 
of dedication was supplementary tothe first deed. It is further 
argusd that, in any event evidence should have bsen taken of 
surrounding circumstances including the income of the properties 
during the years which followed after the second deed of dedication 
and the expenditure and disbursements on account of ths Debutter 
estate and that the learned Judge should have taken into his con- 
sideration the fact of the possession of the deity fora period of 
nearly 3r years and the exclusion during the said period 
of the members of the Nandi family from participation in all profits 
arising from the dedicated properties save and except to the 
extent stated in the second deed of dedication. Lastly, it is said 
on behalf of the appellants that in any event the case should be 
remitted for retrial on questions of law as wellasof fact—the 
trial before the learned officiating Subordinate Judge, and Court, 
Hooghly, having been no trial whatsoever. Learned Counsel on 
behalf of the appellants drew our attention to the fact that from 
time totime in the trial Court a large number of documents 
had been filed and that the defendant No. 1 who was the real 
contesting defendant had taken inspection thereof and that 
from these documents it appeared that it was not the case 
that the major portion of the income of the dedicated properties 
had been appropriated by the shebaits as alleged by the defen- 
dant No, I, 


Now, there can be no doubt that the mere execution of a 
deed, although it may purport on the face of it to dedicate 
property to an Idol, is not enough to constitute a valid endowment, 
It is necessary to the validity of a deed of endowment that the 
executant should divest himself of the property dedicated. 
Whether he has done so or not is to be determined by the 
subsequent acts and conduct of the party or parties, For instance, 
ifthe profits of a certain dedicated property are appropriated 
by the executant to his own use and not spent for the worship of 
the Idol and his subsequent dealings with the property show that 
he did not intend two create an endowment, the dedication will be 
held to be inoperative and the property cannot be treated as Debut- 
ter, that is, as belonging to the Idol, Where, however, the 
subsequent acts and conduct of the parties show that, as a matter 
of fact, the profits of the property have been utilised in the per- 
formance of the dedsked2 in accordance with the rules laid down 
in the deed of dedication, a contrary conclusion may be drawn, 
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Further, it is to b» remembered that the mere fact that the mem- 
bers of the settlor's family are nominated Shebaits and that they 
are to be remunerated out of the incom» of the property is no 
ground whatsoever for holding thit the dedication is not real, 
provided that the remuneration is reasonable having regard to 
the income of the property. In all these cases, the question is 
dependent for its solution on evidence to be adduced by the parti:s. 
Itistrue thatthe question whether the dedication is a complete 
or a partial one may be decided on the construction of the docu- 
ment, The question is this: Whetherany beneficial interest is 
reserved to any person and, if so, what isthe nature and extent of 
the beneficial interest so reserved ? Is it a mere charge or trust 
in favour of the Idol or whether the property alleged to have been 
dedicated is property which is descendible to the heirs of the 
settlors ? If it is the latter, then it is only a partial dedication, that 
is, a dedication of property alienable and partible and heritable in 
the ordinary way but subject to a. charge in favour of the Idol, In 
the present case the courss that has been followed by the learned 
Subordinate Judge is one which we ars bound to strongly disap- 
prove, He has apparently construed the second deed of dedication 
upon the basis of one clause only without  adverting to 
the other terms and clauses and without taking into consideration 
the provisions of the document as a whole. It should further 
be borne in mind that the second deed of dedication is 
supplementary to the previous one, The Subordinate Judge has 
paid no attention to this, It is clear from the second deed of 
dedication that the income of ths property was to be apportioned 
between the maintenance of the Shebaits and the perfor mance of 
ofthe deóshebiin the proportion of 8000 to zoco if the income 
came up to Rs, 10,000; but if the incom» was less than Rs, 10,000 
then there would be proportionate reduction of and in the main- 
tenance amount of Rs, 8000, Further, it is clear that if the income 
was above Rs. 10,000 then the whole of the surplus after defraying 
the expenses of the maintenance amounting to Rs. 8030 would go 
to the dejsAeba. It is reasonably clear that the trial Judge did 
not at all advert to the fact that the second deed of dedication 
shewed that under the terms of that document Rs, 8000 was the 
maximum to be appropriated for the maintenance of the shebaits 
and that it was liable to be reduced in case of diminution of the 
income below Rs, 10,000, No limit was placed on the amount which 
could be appropriated for the debsheba, In the two deeds of dedi- 
cation referred to above, the language used is clear and express and 
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it shows that the ownership of the properties was fully and finally con- 
veyed to;the deity without reservation of any right whatsoever and 
thatthe wholé corpus of the estate was given to the Idol—the execu- 
tants, subject as above entirely, divesting themselves of all their 
rights as propriefors of the properties described in the schedules to 
the two deeds, The construction of the second deed of dedication 
could not, in our*opinion, be undertaken without at the same time 
considering the effect of the earlier deed. In these circumstances, 
although we are not able to express an opinion on the facts, because 
the facts have not been investigated and explored, it is clear that the 
learned trial Judge was completely in error in disposing of the suit 
in the manner in which he has dons without taking into his consi- 
deration evidente which was available for the purpose of showing 
the subsequent acts and conduct of the parties and the surrounding 
circumstances, We are of opinion that a suit of 'this nature having 
regard to the pleadings in the case, cannot safely be disposed of by 
taking an isolated point of law and basing the adjudication on the 
suit itself upon a partial examination ofthe contents of one docu- 
ment The whole trial has been unsatisfactory and we regret this 
conclusion all the more because of the time which has already been 
wasted over this litigation. But we are unable to approve of the way 
in which the suit has been disposed of and, in the view of the 
matter which we have taken, we have no other alternative but to set 
aside the judgment and decree complained of and direct that the 
suit be remitted to the Court of first instance to be tried afresh 
and by a Judge other than the learned Judge who tried the case 
on the first occasion, The appellants must have their costs of this 
appealto be paid by the defendant No, 1, The costs ofthe 
lower Court will abide by the result, i 


^. T, M, Appeal allowed : Case remanded, 
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CRIMINAL REVISION. 
Before Mr, Justice Lort- Williams, and Mr, Justice Mallik, 


NEAMAT SHA 
v. 
HANUMAN BUKSHA AGARAWALL,* 


Criminal Procedure Code, ( Act V. of 898 ) Section 526 (8) — Effect af tts provi- 
stons—Notification ef intention to apply to High Court given on the date 
fixed for arguments and judgment—Refusal to grant adjournment, if an 
illegality er f regularity curable under Section 537 Criminal Procedure 
Code— 1f "iría? in Section 526 Criminal Procedure Code includes judgment 
as well—Powers of High Court under Section 435 Criminal Procedure Code, 
when to be used. 

The position created by Section 526 (8) is amazing, one effect being that 
ho accused person can be convicted except with his own consent. No discretion 
is given to the Court by the sectlon. If the accused notifies his istention to 
make an application to the High Court for transfer, the trial must be adjourned 
immediately. There is no limit to the number of such notifications which may 
be given during the course of any trial. 


The only discretion given in the Section is toa Sessions Judge under sub- 
section (9) and the only safeguards sgainst abuse of the process of the Court 
are provided in sub sections (5) and (6 A.) These are, however, illusory. 


Where after the close of the deferce, a case was adjourned to a particular 
date for argument and judgment only and on that date the defence pleader for 
one of the accused alone filed a petition for adjournment under Section 526 (8) 
and no reasons were given in it and the Magistrate rejected the petition on 
the groünd that the trial was finished, the arguments and judgment forming no 
part of it ; 

Held, that until any amendment is mado by the Legislature the meaning of 
trial in Section 526 must be held to iaclude the Judgment also. 

Held further, that the Magistrate’s refusal to adjourn was not justified and 
was contrary to the provisions of the section but it was only an irregularity which 
Could be cured by applying the provisions of Section 537 Criminal Procedure 
Code, E 

The powers of Revision which the High Court has under Section 435 Crimi- 
nal Procedure Code are discretionary and should not be exercised where the 
notification for moving the High Court was mala fide. 


History of the section traced, necessity of amendment of the section indicated 
and the cases on the subject discussed, 

Application for Revision under Section 435 of the Code of 
Criminal. Procedure by the Accused, 


* Criminal Revision No. 1271 of 1930, agaiost the order of the District Magis- 
trate of Rajshahi, dated the 14th Novemb:r, 1930. 
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The material facts will appear from the judgment. 

Messrs, Dinesh Chandra Roy, Sudhansu Mauli Chowdhury and 
Prakash Chandra Bose for the Petitioner, 

Mr, Khundkar for the Crown, 

The judgments by the Court were as follows :— 

Lort-Williams, J. :—The petitioner, with two other accused 
persons, was tried by the Sub-Deputy Magistrate at Naogaon for 
offences under Sections 147 and 323 Indian Penal Code and 
convicted, ` 

On the 24th October, 1930, the case for the defence was closed 
and the Magistrate adjourned the trial to the 27th November for 
argument and judgment only. 

On that day an order transferring the Magistrate was communi- 
cated to him in Court, On hearing this, the defence pleader 
retired immediately from Court, Later he returned and filed a 
petition for adjpurnment under Section 526. Tbe two other 
accused dissociated themselves from this petition, No. reasons 
were given, and it was obvious tothe Magistrate that the sole 
object of the petitioner was to render the trial abortive, He 
rejected the petition on the ground that the trial was finished, 
the arguments and judgment forming no part of it, For this 
proposition he relied upon the decision in Public Prosecutor of 
Madras v, Chokalinga Ambalam (1), Thereupon the pleader filed 
a hajira of 3 further witnesses, and asked for permission to examine 
them, To this the Magistrate acceded, because they were present 
in Court and he did not like to shut out their evidence, After this 
he heard the argument, 

On the toilowing day he gave ju ‘yment, 

The petiuoner appealed to the District Magistrate who dis- 
missed his appeal. he case then cam: before this Court in 
Revision under Section. 435 and a Rule was granted on the 
ground ím/er alia that the conviction was illegal because the 
Magistrate ‘had no' complied with the mandatory provisions of 
Section 526 (8) Criminal Procedure Code, 

The question to be deciaed is whether in such circumstances, 
‘we are bound to, or alternatively whether in our discretion we 
ought to, set this conviction aside. 

The position created by Section 526 (8) is truly amazing, one 
effect being that no accused person can be convicted except with 
his own consent, No discretion is given to the Court by the 
section, If the accused notifies bis intention to make an applica- 


(1) 1, L. R. 52 Mad. 355, 
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tion to the High Court for transfer, the trial must be adjourned 
immediately, There is no limit to the number of such notifica- 
tions which may be given during the course of any trial, 

The accused may have no such intention, His object may be 
simply to delay the proceeding, or he may give the notification 
because his frivolous application for an adjourdment has been 
rejected, or because it is not convenient for his plgader to attend, 
or in order to escape from the evidence of a witness who is about 
to leave the jurisdiction and cannot be re-called, or simply to 
annoy the prosecutioa or the Magistrate, or as in this case, to 
avoid trial or obtain a second trial. At any moment, during the 
course of the trial, even when the Magistrate has reached the 
concluding words of his judgment, the accused may, in so many 
words, order him to stop and adjourn the hearing. 

Or the accused may have a dona jide intention to make such 
an application but on wholly frivolous grounds, No limit is 
imposed to the number of such applications, - 

The accused might continue to give notifications and:obtain 
adjournmente, and, if he chose, to make applications indefinitely, 
with the result that he could never be convicted, 
` The only discretion given in the section is to a Sessions Judge 
under Sub-Section (9) and the only safeguards against abuse of 
the process of the Court are provided in Sub-sections (3) and 
(6 A). These are wholly illusory because in practice the application 
in the first iostance is heard exparte, and they do not touch cases 
where the application is not made at all. Moreover the application 
in this Court is opposed usually by or on behalf of the Legal 
Remembrancer, who is paid by salary and not by fees, which 
makes it difficult to assess his reasonable expenses incurred in 
opposing the applicalion. 

The abuse of process wbich sub-section (8) makes possible, 
obviously may be aggravated to almost any extent, where there is 
a joint trial, and each accused person is represented by a different 
pleader. What is perhaps a worse blot upon the sub-section is 
that it enables a vindictive complainant, by adopting similar 
tactics, to harass and ruin an innocent person who has been 
accused and is upon trial but who for similar reasons can never 
be acquitted except with the complainant’s consent, 


The history of the section is curious, Section 35 of Act XXV 
of 1861 (Code of Criminal Procedure) empowered the Suddar 
Court to order the transfer of any criminal case or appeal or 
enquiry from one Criminal Court or District to another if this 
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would promote the ends of justice or tend to the convenience of 
the parties or witnesses, Section 64 of the Criminal Procedure 
Code of 1872 gave similar powers to the High Court in almost 
similar terms, Section 526 of the Criminal Procedure Code of 
1882 elaborated these powers, in terms very similar to those 
contained in* Section 526, Sub-sections 6-7 of the present Code. 
For the first tjme, it was provided expressly that the fact that a 
fair and impartial inquiry or trial could not be had, was a ground 
for transfer. 

But the wording of all these seclions seems to indicate quite 
clearly, that what was contemplated was an application and a 
transfer, to be made prior to the commencement of any trial or 
appeal, Nowhere is there any suggestion that it was conceived 
to be necessary or desirable to provide for such transfer after the 
trial had commenced, 

Up to this time the provisions were similar to those with which 
English practitioners have been long familiar, 

Unfortunately in 1884 an amendment was made, the drafting 
of which was clumsy and confused and the necessity for which it 
was difficult to appreciate. This caused much judicial uncertainty 
which in turn led to confusion in the minds of the members of the 
Special Committee who revised the Code prior to 1923 and is the 
origin of the absurd position which exista to-day. 

By an amending Act passed in that year, Section 526 A was 
added to the Code. This read as follows : 

“ Ifin any criminal case or appeal before the commencement of 
the hearing, the public prosecutor, the complainant or the accused 
notifies to the Court before which the case or appeal is pending 
his intention to make an application under Section 526 in respect of 
the case, the Court shall exercise the powers of postponement or 
adjournment given by Section 344 in such a manner as will afford 
a reasonable time for the application being made and an order 
being obtained thereon, before the accused is called on for his 
defence, or in the case of an appeal before the hearing of the appeal.” 


The meaning of the seciion seems to be reasonably clear and 
its construction,ought not to have caused much difficulty. The 
first thing to be observed is that the notification must be given 
before the commencement of the hearing of the case. Secondly, 
the Court must direct such postponements or adjournments as will 
be necessary to afford a reasonable time to the accused to niake 
the application and obtain the order of the High Court thereon, 
before the time arrives when he is called upon for his defence. 
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Or in other words, the trial may commence and may proceed 
inspite of the notification, but the accused must not bs called upon 
for his defence, unless there has elapsed a reasonable time for 
the application to be made and an order thereof to be obtained, 

If no application were made or no order for transfer obtained, 
then after such reasonable time had elapsed the trial would 
proceed and the accused would be called upon fog his defence. 
If an order for transfer were obtained, the trial would not have 
been delayed very much, the case for the prosecution or part of 
it, would have been heard, the Court to which the case was trans- 
ferred would proceed from where the first Court left off would 
re-hear some or all of the witnesses if necessary, would hear the 
defence and pronounce the judgment. This saving of time and 
delay was not possible in the case of an appeal, which would not 
be commenced until such necessary time for making the applica- 
tion and obtaining the order had elapsed. 

The object of the section seems to have been to meet the 
case where the decision to apply for a transfer had been made so 
late that insufficient time was left to apply and obtain an order 
before the commencement of the trial, But it is difficult to 
understand why in view of the words of the section it was thought 
necessary to apply the-latter part of its provisions to the public 
prosecutor and the complainant, Moreover it is not. clear whether 
the reasonable time to be afforded is to run from the date of the 
notification, or whether the fact that the applicant has had 
sufficient time and opportunity to make the application prior to 
the notification is to be taken into account, This point had been 
made clear in the later amendment of the section in 1923 by the 
inclusion of an express provision tnereon in sub-section (9). 

It is important to note that no provision was made in the 
section for any application for an adjurnment, but only for a noti- 
fication that it was intended to apply to the High Court—upon 
which being given, certain obligations as to adjournment arose, 

. The amendment was incorporated in the revised Code of 1898, 
and it was provided in addition that an order of transfer might be 
made if it were expedient for the ends of jusitce or required by 
any provision of the code, | 

Confusion seems to have arisen very ‘soon, Thus in the 
Queen Empress v. Gayitri Prosunno Ghosal, (1) the case was called 
on the rgth November, Thereupon the complainant put in a 
petition asking for an adjournment to enable him to apply to the 


(1) (1888) I. L. R, 15 Calc. 45 5. 
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High Court for transfer. The Magistrate deferred consideration 
of the petition until after the examination of the complainant, 
and then refused it. The complainant after calling witnesses 
closed his case and the hearing was adjourned until the arst 
November—when the defence was heard and the accused was 
acquitted, 

The Judges held that the Magistrate’s refusal to grant the 
application for adjournment was illegal, that such a grant was 
obligatory, and that the proceedings were invalid from that point 
—namely the rgth November, 

In my opinion this decision was in form incorrect. The 
Magistrate was under no obligation to grant any application for ad- 
journment, but he ought not to have proceeded to hear the defence 
on the 21st November, because sufficient time had not then been 
afforded to the complainant to move the High Court, Therefore 
the proceedings were invalid from that time, The distinction is 
important, because the failure to observe it, was the cause of much 
subsequent judicial confusion, 

In Quesn-Empress v. Virasami(1) the Judges to some extent 
recognised the distinction, and refused to follow Gaysiri’s case, (2) 
holding that there was no obligation to grant an adjournment in 
every case but only when, at the time when the application for 
adjournment was made, such an adjournment was necessary to 
afford the party a reasonable time to apply to the High Court and 
obtain an: order “ before the commencement of the trial.” The 
obligation was not to “ adjourn,” but to “ exercise the power of 
adjournment " given by Section 344, and subject to the limitation 
contained in that section, In this case the accused had applied 
for his case to bé adjourned from the November to the December 
Sessions. This was granted, Then on November goth he put 
in a petition stating that he had applied to the High Court for 
transfer, and asked verbally for an adjournment of the trial on that 
account, This was refused on the ground that no further adjourn- 
ment was necessary, The accused had ample time to obtain an order 
from the High Court “ before the commencement of the trial,” 

On the goth November the accused made a further application 
for adjournment and this also was refused. His first application 
to the High Court had failed, owing to his use of an insufficient 
affidavit. 

The Judges held that the accused had an ample time to 


(1) (1896) 1. L, R. 19 Mad. 375. 
(2) (1888) I. L. R, t5 Cale. 455, 
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move the High Court, if he had been diligent, therefore no 
adjournment was necessary. But unfortunately in their judgment 
they fell into the same error of treating failure to grant an applica- 
tion for adjournment as the test point of validity--and they failed 
to regard or misiaterpreted the words of the section “ before the 
accused is called on for his defence." : 

In Sura? Lali Chowdhury v. Emperor (1) Stevens and 
Hartington JJ., mide the same mistakes, They distinguished the 
Madras case (a) and approved Gayétri’s case (3) holding that the 
Magistrate’s refusal to grant an adjournment on the day of trial was 
illegal, because there was then no time left for applying to the 
High Court, still less for obtaining an order of transfer “ before 
the commencement of the trial” and that the whole of the proceed- 
ings which followed the refusal were invalid, 

Further, they held that if an intention is notified at however 
short a time before the commencement of the hearing the Court is 
bound to exercise its powers of adjournment without reference to 
any opportunity that the party might have had of making an 
application at some earlier tim». 

However, in Dhone Kristo Samanta v. King.Emfperor (4) the 
same learned Judges for the first time construed the section in the 
way which I have suggested is correct, They approved the Madras 
case (2), and held, with what appears to be under charity, that all 
the decisions to which I have referred were correct and consis- 
tent, and meant that after receiving notification of an intention 
io apply for transfer the Magistrate was not under any obligation 
to accede to an application for adjournment, if the party had suffi- 
cient time to apply for transfer between the time when he notified 
his intention and the time when the accused was called on for his 
defence. Therefore it was competent to the Magistrate before 
granting an adjournment to proceed with the case up to that point, 

In Kishori Gir v. Ram Narayan Gir (5) there was again a 
set back, Sale and Handley JJ, followed Surat Lali Chowdhury’s 
case, (1)and held that the refusal to grant an adjournment was ille- 
gal and invalidated all subsequent proceedings, They did not 
even consider the question whether opportunity for applying for 
transfer had been afforded bsfore the defence was called on. 

But in Johkaruddin Sarkar v, Emperor (6) Pratt and Handley 
JJ, expressed disapproval of that case, and approved the later 


(1) (1902) 29 Calc. 2115 6 C. W.N,a51, (3) (1888) I. L. R. 15 Calc. 455. 
(2) (1896) I. L. R, 19 Mad. 375. (4) (1902) 6, C. W. N. 717. 
(5) (1903) 8 C. W. N. 77, (6) (1994) 1. L. R. 31 Cale. 7155; 8 C, W. N, 910. 
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decision of the same Judges, in the case of Dhone Kristo 
Samanta (1), 

This clearly did not last very long, In Kali Charan Ghose v. 
Emperor (a) the trial was fixed for April 24th. On that day an 
application was made for adjournment “under section 526", 


This was refused and the trial proceeded, After examining Lori- 


certain witnesses the case was postponed. until the 7th May, to 
enable tbe party to apply to the High Court, Mitra J. succeeded 
in approving both the lines of authorities to which I have referred, 
seeming to think that they could be reconciled. He held that 
a Magistrate was bound to postpone the trial on application 
being made therefor, and that his refusal rendered all subse- 
quent proceedings voidable, if not void, 

But he held also that a Magistrate was entitled to proceed 
with the trial up tothe defence, before he granted an adjourn- 
ment. Then he went on to say that ordinarily such right ought 
not to be exercised and that the prayer for adjournment ought to 
be granted at once, 

Thus the learned Judge decided not only that the Magistrate 
must grant an application for which there is no provision in the 
section, but that he must disregard the plain directions contain- 
ed therein. Such a masterly solution of difficulties created by 
ill-considered legislation may cammend itself to laymen and 
even to lawyers, but will hardly meet with the approval of the 
legislators concerned, 

Holmwood, J. held that the Magistrate ought to have postpon- 
ed his order on the application for adjournment, instead of reject- 
ing it in terms, and that his refusal might be held to be technically 
illegal although afterwards he granted a sufficient adjournment, 

In Wa&ed Molla v, Skaih Basaraddi (3) the same Judges went 
still further and came to the somewhat extraordinary conclusion 
that where a Magistrate had granted a sufficient adjournment, but 
previously thereto and after receiving the notification, had proceed- 
ed with the trial as contemplated by the section, this was a good 
ground for transfer, 

In Kali Mudaly (4) it was decided that “before the commence- 
ment of the hearing of the case" meant before the charge is read 
to the accused, and strong doubt was expressed about the correct- 
ness of the decision in Surat Zall Chowdhury’s case (5). 

In Kiskori Gir’s case case (6) (Supra) it had been held, inter alia, 

(1) (1502) 6 C. W. N. 717. (2) (1905) I. L. R. 33 Calc. 1183 ; 36 C. L. J. 637 


(3) (1906) t1 C. W. N, 507. (4) (1911) I. L, R. 35 Mad. 701. 
(5) (1902) I. L. R. 29 Cale. 211. (6) )19o03) 8 C. W, N, 77. 
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that where a case had been commenced before one Magistrate and 
he had been transferred, and the case had been taken up by another 
Magistrate and there was some objection to the case being tried by 
bim, the application for adjournmept could be made to him, this 
being in the particular circumstances the commercement of the 
hearing of the case, within the meanirg of the section, In 
Abdul Rab v, Asmat Ali (1) Gokul Prasad J. refused to follow 
Waked Molla's case (2) and Kishori Girs case (3j and held that 
the trial could proceed without adjournment up to the defence, 

This being the position of the law and the authorities, an 
amending Bill was introduced in 1914 which was revised by the 
Lowndes Committee and did not become law until 1923. 

One result of the deliberations of the Select Committee was 
the astonishing piece of legislation contained in section 526 as it 
stands to-day. l 

The Commiitee said that they found section 526 difficult to 
deal with, because one class of opinions pressed for greater safe- 
guards against frivolous, vexatious or dilatory applications for trans- 
fer, while another deprecated any attempt to make the application 
more dificult. That they thougbt it unavoidable to retain in the 
Code some provision for compulsory adjournment of a case when 
an intention to apply for a transfer bad been notified, which seems 
to indicate that they were under the impression that the Code 
already contained such a provision.- But they recognised that the 
provisions of the aection as they stood bad lent themselves to gross 
abuse, and therefore felt that greater safeguards were necessary. 
Thereupon with this wholly praisewortby object in view the Com- 
miltee modified the provisions of sub-section (6 A) the 
safeguards in which 1 have shown already to be almost entirely 
illusory, and then proceeded to remove from sub-section (8) the 
few remaining hindrances to abuse, which it contained, l 

The Bill, for some inexplicable reason, had suggested a com- 
plete deviation from the known and well-tried principles of this 
portion of legal procedure, Instead of providing for transfer before 
the commencement of a trial on such well ascertained grounds as 
the interest of the Judge, the unsuitability of the Court, or the 
inconvenience of the venue, the Bill provided for notification at 
any stage of the case provided that it was made before the com- 
mencement of a day's hearing, and before the accused was called 
upon for his defence. i 

The Committee struck out both these limitations and provided 


(1) (1920) 18 All. L. J. 1145. 
(2) (1906) 11 C. W. N. 507. (3) (1903) SC. W N. 77. 


Vor, LV.) HIGH COURT. 


for notification at any stage of the case, and for compulsory 
adjournment immediately thereafter, Sartaj Singh v. Emperor (1). 
Thus, far from shielding the Courts against abuse, they removed 
the last hindrances, and placed them in the intolerable position 
with which wegre familiar, 

By a further amendment the wori “criminal” was deleted 
from Sub-section (r) (E) (ii) and (iii) and from Sub-section (8) 
thus presumably intenling to make clear (which had been in 
doub:) that the provisions of the section applied to proceedings 
under Chapters VIII and XII of the Code, But the wording of 
Sub-section (8) was not made suitable to such proceedings, and 
it has been held in Jamir Sheik v. M. M. Chaudhury (2) that 
the Sub-section does not apply to proceedings under Section 145. 

Itshould be noted that in the new section as in the old one, 
no provision is made for any application for adjournment, Never- 
theless the practice of applying still persists, after all these years, 
and Judges still refer to the Magistrate’s refusal of such an appli- 
cation as being the illegality committed—rather than his failure to 
adjoura after receiving a notification, 

Since the enactment of the amended section, notifications have 
been given in most cases with the sole objzct of compelling the 
Magistrate to grant unnecessary adjournments against his will and 
proper judgment, or simply to retaliate upon him, out of spite, on 
, account of some real or fancied grievance, And applications 
even when made honestly and seriously, are made upon the 
most absurd grounds, such as that the Magistrate has 
excluded or included certain evidence, or has sat late, or refused 
adjournments, or bail, or otherwise has exercised the discretions 
given to him and performed the duties imposed on him by law but 
has done soin some way not altogether pleasing to the applicant, 
Even the tone of his voice and the expression of his face have been 
urged as grounds for transfer. 

Various attempts have been made from time to time by Judges 
to mitigate some of the absurdities of the position created by this 
section, Thus in the case of /o&aruddin Sarkar (Supra) (3) it was 
suggested for the first time that the intention to apply and the 
application itself must be bonafide and not a mere pretence, and 
that frivolous or illusory grounds for transfer were evidence of 
such lack of bonafides, and that the Magistrate could refuse an 
adjournment in such circumstances, The Judges pointed out the 


(1) (1924) 22 All L. J, 430. (2) (1929) 34 C. W. N. 59. 
(3) (1904) I, L, R, 31 Calc, 715 ; 8 C, W. N. gto, 
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absurdity of the position which would arise otherwise in a case 
where the Magistrate had refused an adjournment because he 
thought the application mala fide, if the subsequent proceedings 
must be held invalid jso facto, though the Court agreed with him 
and refused a transfer. The same Judge wouldere-try the case 
precisely as before, although no possible advantage would be 
gained by anyone, by such duplication. 

This decision was followed in JVa/kooma/ v. Emperor (1) and 
Jatoi v. Emperor (2) in which cases the Sind Judicial Commis- 
sioners held that the Magistrate need not adjourn the case unless 
satisfied that the intention notified was bonafide, But they were 
alive to what is the obvious impracticability of such a course, 
because the party could always defeat the Magistrate by pro- 
ceeding to make the application. for transfer, This would probably 
-be considered to be sufficient proof of the bonafides of his inten- 
tion, and the proceedings subsequent to his notification would have 
to be declared invalid. 

In Kishore Rai v. Emperor (3) Dalal Jọ held that if a case were 
adjourned to allow an application for transfer to be made and the 
party did not apply, no second adjournment would be allowed, In 
Public Prosecutor, Madras v. Chockalinga Ambalam (4) (Supra), 
Reilly J, held that the trial, as that word is used in the Criminal 
Procedure Code., is completed before judgment is pronounced, 
and that an intimation of intention to apply for a transfer which | 
is given just before judgment is pronounced is too late. That 
this is shown by a reference to sections 366 and 497 of the Code, 
In Miscellaneous Case No. 59 of 1929, SAamapada Roy v. The 
Amperor a Division Bench of this Court seemed to be of opinion 
that a Magistrate could refuse an adjournment if he thought that 
the application was not made bonafide, In Revision Case No, 181 of 
-1929 Makbul Ahmed v. The Emperor another Division Bench held 
that a party was not limited to one application for transfer during 
the course of a trial, but that where the Magistrate had refused to 
‘adjourn because he thought that the application was not made 
bonafide, and this Court agreed with him there was no necessity 
to interfere in revision, 

- . However praiseworthy these attempts may have been, to make 
the section sensible, in our opinion they were not justified by its 
terms. In Chockalinga’s case (4), upon which the Magistrate in the 
present case relied, the Judge had to admit that the argu- 
ments were part of the trial, and in -spite of the fact that “trial” 


- (1) (1925) 27 Cr. L, J. 40. (2) (1926) 37 Cr. L. J. 935. 
(3) (1928) 29 Cr. L. J. 935 (4) (1928) I. L, R. 52 Mad. 355. 
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means something else in the sections to which he refers, 
we are satisfied that in section 525, its meaning must be held 
to include the judgment also, Bearing in mind the wide objects of 
that section, it might well be that the necessity for transfer might 
not be disclosed until the Magistrate was in course of delivering his 
judgment, 4 

The abuses made possible by the section cannot be cured in 
these ways, The only remedy is by way of amending legislation, 
which we trust will be undertaken at the earliest possible moment, 
It should be provided that no application for transfer will be heard, 
unless it is made sufficiently early to allow time for the orders of 
the High Court to reach the subordinate Court before the day 
fixed for the trial, No notification to the subordinate Court of 
intention to apply, and no adjournments compulsory or otherwise, 
would then ba necessary, and the procedure regarding transfer by 
the High Court, would again be restricted within its reasonable and 
proper scope. 

In the absence of any such amendment we have no 
option but to hold that the  Magistrate's refusal to adjourn 
was not justified, and was contrary to the provisions of 
the section. The only point left to decide is, whether we must 
or ought to set aside the proceedings as invalid inspite of the fact 
that the notification was given mala fide for the purpose of delay 
and to defeat the ends of justice, that the accused had no intention 
of applying to the High Court, and that no grounds existed upon 
which an order for transfer could have been made, In our opinion 
we are not driven to such an absurd conclusion we consider that 
the refusal of the Magistrate to adjourn was an irregularity which 
can be cured by applying the provisions of section 537 Crimi- 
nal Procedure Code (see the remarks of Lord Penzance, quoting 
Lord Campbell, on the difference between directory and obligatory 
provisions in a statute, Howard v. Bodington (1). Moreover the 
powers of revision which the Court has under section 435 are 
discretionary, and we do not propose to exercise them, For 
these reasons the Rule is discharged, 

Mallik, J :—1 agree, 

S.K.R. : Rule discharged. 


(1) (1877) L. R, a P. D, 203 (210) 
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P. C, RAI PROMATHA NATH MITTRA AND OTHERS 


1931, v 
MÀ s 
Ni ber, 24. 
mM GOSHTA BEHARI SEN AND OTHERS. 


[On APPEAL FROM THE HIGH Court OF JUDICATURE 
AT Fort WILLIAM IN BENGAt,] 


Specific Relief Act (1 of 1877), Sec. 15, proviso —Specific performance of coniraci 
of lease — Negotiations not leading to final contract— Specific performance not 
claimable in respect of part of contract. 

Plaintiff negotiated with the appellants, who were only 12 anna co-sharers in 
three plots of land, to take a lease of the whole lands, and ultimately the appel- 
lants executed a document in the plaintiff's favour, in respect of the whole 16 
anna share in the lands, reciting the selami payable by the plaintiff and fixing 
the annual rent : 

Held, on the evidence, that the document was no more than heads of a pro- 
posed agreement and could not be construed asa final and unconditional contract 
by the appellants to give the plaintiff a lease of the whole 16 annas share, irres- 
pective of the consent of the remaining 4 anna co-sharers. The whole negotia- 
tions proceeded on the footing that all the co-sharers would consent to the pro- 
posed lease of the entire 16 anna Share in the Jands, and as the 4 anna co- 
sharers refused their consent, there was no concluded contract of lease at all, and 
the negotiations simply fell through. 

Held, further, (assuming there was a binding obligation on the appellants’ 
part to lease their own 12 anna share in the lands), thatthe plaintiff was not 
entitled, under the Specific Relief Act, section I5, as read with the proviso, to 
Insist on specific performance of the appellants’ 12 anna share, inasmuch as he 
(the plaintiff) did not relinquish all right to compensation for the deficiency (i, e. 
for the 4 anna share), 

Appeal No. 79 of 1930 from a decree of the High Court, 
Calcutta, (SuAsawardy and Garlick, //.), dated the 16th August, 
1928, which affitmed a decree of the District Judge of Alipore, 
dated the 13th February 1926, who had reversed a decree of the 
Subordinate Judge of Alipore, dated the 21st August, 1924. 


The suit giving rise to the appeal was practically one for specific 
performance of a contract by which the defendants were alleged 
to have agreed to grant a lease of their lands to the plaintiff at an 
annual rent of Re, 60, The land belonged to two sets of co-sharers ; 
one set were the Mittras (the appellants), the defendants x to 7, who 
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owned a 12 annas share of the lands, the second set being Boses 
(the respondents, defendants 8 and 9), who owned a 4 annas 
share, 

The alleged contract between the parties wasin January 1920 
and is set out és extenso in their Lordships’ judgment, The plain- 
tiff not having got any Amalnamah from the defendants nor posses- 
sion of the lands, brought the present suit, praying for an Amal- 
namah and for delivery of possession of the lands, The suit was 
dismissed by the trial Court, but on appeal it was decreed in part 
as against the Mittras, the 12 anna co-sharers, and the decree of 
the lower appellate Court was upheld by the High Court in second 
appeal, 

Mr, Justice Garlick was of opinion that if the plaintiff's suit were 
a suit for specific performance of the contract to lease (which he 
held it was not), the plaintiff was not entitled to the relief which 
had been granted to him under sections 14, 15 and 16 of the Speci- 
fic Relief Act. Mr, Justice Subrawardy, on the other hand, took 
the view that the relief could be granted tothe plaintiff under 
section 15 of the Act, 

Both the learned Judges of the High Court were of opinion that 
the plaintiffs suit was for declaration of title and for possession. 

In granting a certificate for leave to appeal to His Majesty in 
Council, Sir George Rankin, C. J. (Buckland J. concurring) 
expressed bis opinion in the following words:— 

* In this case it appears to me that there is a substantial ques- 
tion of law, My reason for saying that is that it has to be conceded 
that the decree which at present stands, namely, the decree of the 
lower appellate Court from which this Court dismissed an appeal, 
cannot be altogether justified under section 15 of the Specific Relief 
Act, Iam in no way clear that, apart from a claim to specific per- 
formance, the plaintiff in this case can formulate a proper case at all, 
and it seems to me, therefore, that the case does raise a substantial 
question of law." 

1n pursuance of the certificate so granted, the Mittras (defen- 
dants r to 7) preferred the present appeal to His Majesty in 
Council. 

Dunne, K. C, and Dube, K. C. for the Appellants: The con- 
tract, if any, was one and indivisible, and specific performance 
could not be decreed as to a part: Graham v. Krishna Chunder (1); 
Price v, Griffith (2) ; Lumley v. Ravenscroft (3). The case made by 


(1) (1924) I. L. Ra 52 Calc. 335. (2) (1851) 1 DeG. M, and G. 85. 
(3) [1895] 1 Q. B. 683 (685). 
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the plaintiff in his plaint and by his evidence, having been found to 
be false, the suit was rightly dismissed by the trial Court. The 
appellate Court was not competent to grant relief in respect of the 
Mittras’ 12 anna share, no issue having been framed on the point 
and the right not having been set up in the first Court; Zhe Officia? 
Trustee of Bengal v, Krishna Chandra (1), The Uecision of the 
Court ought to be based on the case as presented by the parties in 
the pleadi ngs and on the issues as framed: Mylapore Jyaswamy v. 
Yeo Kay (a) ; Eshan v. Shama (3). 

The plaintifi’s suit was really ‘for spccific performance of an 
agreement to lease, and as he did not relinquish bis right to com- 
pensation in respect of the Boses’ 4 annas share, he was not entitled 
to any relief under section 15 of the Specific Relief Act. 

S. Hyam for the Respondent (Plaintiff) : Specific performance 
can be granted gua the appellants’ ra anna share in the lands: 
Woodfail's Landlord and Tenant, 18ih edition, Chapter IV, 
page 106; Mortlock v. Buller (4); Burrow v. Scammell (5) and 
Shama Churn v. Kumed (6). . 

The finding of the District Judge that the agreement between 
the plaintiff and the rz annas co-sharers (Mittras) was not 
subject to the consent of the 4 annas co-sharers (Boses), is final, 
and cannot be questioned ; section roo, Civil Procedure Code ; 
Durga Chowdh rani v. Jewahir (7); Nafar v. Shukur (8). 

Their Lordships’ judgment was delivered by 

Lord Salvesen:—This is an appeal from a judgment and 
decree dated the 16th August, 1928, of the High Court of Judica- 
ture at Fort W iliam in Bengal, which affirmed a judgment and 
decree dated 13th February, 1926, of the Additional District Judge 
of Alipore, who had reversed the judgment and decree dated arst 
August, 1924, of the Subordinate Judge of Alipore. 

The facts of the case may be very shortly stated. The suit 
relates to three plots of land of the total area of 6 dfghas, situated 
not far from Caleutta. The appellants, who are known as the 
Mittras of Shambazir, and are hereafter referred to as Mittras, 
have a 12-anna undivided share in these lands, The defendants- 
respondents, hereinafter referred to as Boses, own a 4 anna share, 
The appearing respondent, Goshta Behari Sen (hereinafter called 

(1) (1885) I. L. R. 12 Calc. 239 ; L. R. 12 1. A. 166. 
(2) (1887) I. L. R. 14 Calc. 801; L. R, 14 1. A. 168. 
(3) (1866) 11 M. L A. 2 ; 6 W. R. P. C. 57. (4) (1804) 10 Ves. 293. 

(5) (1881) 19 Ch, D. 175. (6) (1917) 27 C, L. J. 611. 

-(7) (1890) I. L, R. 18 Calc. a3; L. R. 17 L A. 122. 
(8) (1918) I. L, R. 46 Calc. 189, 
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the respondent), was desirous of obtaining a lease of the whole 
lande, and commenced negotiations for this purpose in the 
beginning of 1919 by sounding the appellants through their 
representative as to their willingness to lease their interests in 
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in January, 1920, the appellant again called at the house of the 
Mittras, According to his own evidence, be was then informed 
that settlement could only be made with the consent of those 
who represented the Boses’ 4-anna share, Atthe same time the 
Mittras indicated the terms upon which they for their part would be 
disposed to agree to such a lease, Within eight or ten days after 
this the respondent, according to his own evidence, saw the repre- 
sentatives of the Boses, who told him that they had given their con- 
sent to tbe proposed lease and had instructed the manager of the 
Mittras accordingly. He then called on the Mittras on the r3th 
January, and the result of his interview with them was a document 
iu the. following terms — 


" A Bemeadi - (without any fixed period) settlement with Gosto 
Behari Sen in respect of the /ama (tenancy) at Bonehughli formerly 
held by Jogendra Nath Bagchi and at present in the Kéas posses- 
sion of the estate is approved on the following terms :—(r) A total 
sum of Rs, 300 should be paid as Selami (bonus) for this Jama ; 
(2) the annual rent is fixed at Rs, 6o ; (3) the lessee would not be 
entitled to alienate this Jama at any time on any ground whatever ; 
ifhe does, the Jama would become Khas; (4) if the land is 
acquired by Government, the proprietors would get a moiety of the 
compensation money ; (5) the lessee would not be authorised to 
make a permanent or Kaemi settlement with, or to grant a long 
lease to, any person. 28th September, 1926. 

“ (Sd.) P. MITRA, 
(Sd) B. B. MITRA. 

** y3-1-20 ” 

It will be observed that this document was not signed by the 
respondent and that it deals with the whole lands, of which it was 
known to the parties atthe time that the Mittras only held a 
la-annas undivided share, Yet, on the terms of this document 
alone and without reference to the evidence, which gives no support 
to his conclusion, the District Judge has held that it was a “ final 
contract " and that the Mittras thereby undertook a binding obli- 
gation on behalf of themselves and of the other co-sharers that the 
respondent was to obtain a lease of the whole lands on the terms 
briefly set forth in the document itself, Their Lordships are clearly 
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of opinion that, looking to the state of mind of both parties at the 
time, such an obligation cannot be implied, On the one hand, the 
Mittras bad clearly stated from the first that they would only grant 
a lease to the respondent if the consent of the other co-sharers was 
obtained, and, on the other hand, the respondent was at the tims 
under the belief that he had already secured the «assent of those 
co-sharers to the proposed lease. It is incredible under these 
circumstances that the appellants should either have been asked 
or agreed to bind themselves to an unconditional contract of 
lease of lands which in part did not belong to them, On the 
other hand, the document is entirely consistent with the attitude of 
the appellants that they were adjustiog the terms of tbe proposed 
lease on the footing that the other co-sharers in the lands had 
already consented, or at all events were prepared to consent, 
to a settlement on timilar terms, Moreover, it was throughout 
admittedly in the contemplation of both parties that a formal 


- Rabuliat would be drawn up as between the respondents and all 


the co-sharers in which the full terms of the proposed lease would 
be embodied. In fact,an oral agreement to this effect was 
entered into at the same interview. Thus it would be more 
proper to describe the document as heads of a proposed agrse- 
ment than asa final contract, as it bas been interpreted by the 
District Judge. 

Following on the signature of the Mittras to the document 
in question, the respondent paid Rs, 300, which wasto be the 
selami in respect of the whole lands, This is easily explained on 
the footing that the respondent believed that be had already 
obtained the consent of the other owners and that the whole 
matter of the proposed lease had been substantially arranged with 
all the parties concerned, 


In terms of the arrangement made as above set forth the 
respondent on the rsth January had a draft Aadwifat prepared 
and sent to the appellants’ representatives, This draft was revised 
by them and was subsequently registered by the respondent, 
This draft contains numerous additions to the heads of agreement 
of 13th January, and it is addressed not to the Mittras alone, but 
to the other co-sharers, So far as the Mittras were concerned, the 
plain inference from the terms of the Aadwijat is that no lease 
could be concluded without the signature of the other co-sharers, 
to whom along with them it was addressed, On the other hand, 
ihe respondent had previously ascertained that his belief that the 
Boses would join in the proposed lease was unfounded. On the 
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i4th January, 1920, he called upon the Maharaja, who repre- 
sented one of the co-sharers, and showed him a copy of the 
terms, He did not, however, obtain the signature of the Maharaja, 
Notwithstanding this, and apparently ia the hope that he 
might yet induce the Maharaja to accept the terms provisionally 
arranged with the Mittras, he registered the 4a/u/iat on the 24th 
January, and thereafter again called on the  Maharaja on the 
31d February to induce him to accept the  &aóu/iaf, but failed to 
get bim to agree to its terms, A third attempt had the same 
negative result, On the sth March, 1920, he caused his solicitor 
to write to the appellants to the effect that they and tbe other 
co-sharers had granted a permanent lease of the property in ques- 
tion and that the Mittras had undertaken to grant the usual 
amainamak in his favour and undertook to get the same signed 
and executed by the Maharaja and Manmatha on behalf of the 
Boses, This was the first time, so far a» the evidence discloses, 
that this attitude was taken up on bis behalf, and it was not 
adHered to inthe plaint of the suit which he raised two years 
later, This plaint proceeds on the footing that it had been agreed 
*by all the owners of the property in the beginning of January, 1920, 
that they should grant him a lease of the lands in question and the 
suit was accordingly directed against all the co-sharers, He accord- 
ingly prayed :— 

“ (a) That the defendants be ordered to execute an Ama/namak 
in favour of the plaintiff corresponding to the terms of the said 
Rabuliat executed by the plaintiff and annexed hereto, 

' (5) Thatthe defendants do make over possession to the 
plaintiff of the said lands and premises." 

The leading issues of the case as adjusted by the Subordinate 
Judge were :— 

* 2, Whether all the defendants agreed to the proposal of the 
plaintiff to take a lease of the land in suit ? 

“3, Had the defendants Nos. 1-3 any power or authority to 
make settlement with the plaintiff or to act in that behalf ? 

“4. Was there a valid agreement to lease between the parties? 
If so what are its terms and is it binding on allthe defendants?" 

All these issues were found against the plaintiff by the learned 
Subordinate Judge, and 2 ard 3, which are issues of fact, have 
been found against the respondent by the District Judge, whose 
findings of fact are conclusive, 


On the fourth issue, which their Lordships think was at all 
events in part an issue of law, they are in agreement with the 
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learned Subordinate Judge. The whole actings of the parties, 
aud the conduct of the respondent in particular, are wholly 
inconsistent with the view that is now put forward and was 
sustained by the District Judge and the High Court, that 
the appellants undertook a binding obligation to the respondent 
to lease their own r2-annas share in the lands to hêm irrespective 
of what action the other co-sharers might take. The point has 
never been raised in the pleadings of the parties and was only 
suggested in argument when the respondent's pleader realised tbat 
the attitude taken up in the plaint was incapable of proof, The 
result is that there was no concluded contract of lease with respect 
to the land in question, the whole negotiations having proceeded 
on the footing that all the owners of the property would consent 
to the lease. As the consent of the Boses was never obtained, 
the negotiations fell to the ground and the Subordinate Judge 
was right in dismissing the suit, 


Even on the assumption that the interpretation put upon the 
document of 13th January were well founded, their Lordships 
would have been unable to sustain the view of the learned Dis-, 
trict Judge and of the High Court, that the respondent was entitled 
to the relief which has been given him, The suit as framed is 
obviously one for specific performance and not fora mere declara- 
tion of title, The plaintiff prays that the defendants be ordered 
to execute an atva/nawmeak in favour of the plaintiff, corresponding to 
the terms of the Jaju/iai annexed to the plaint. That cannot 
be done as the kabuliat is addressed not merely to the 
appellants, but to the other two defendants, who have never 
accepted it, They agree with the learned Judges of the High 
Court that sections 14, 16 and 17 of the Specific Relief Act have 
no application to the present case. Section 15, however, is in 
these terms :— 


** Where a party to a contract is unable to perform the whole of 
his part of it, and the part which must be left unperformed forms 
a considerable portion of the whole, or does not admit of compensa- 
tion in money, he is not entitled to obtain a decree for specific per- 
formance, But the Court may, at the suit of the other party, direct 
the party in default to perform specifically so much of his part of 
the contract as he can perform, provided that the plaintiff relin- 
quishes all claim to further performance, and all right to compen- 
sation, either for the deficiency or for the loss or damage sustained 
by him through the default of the defendant." 


Uu 
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And it is upon this that the learned Judges of the High Court 
proceeded, 


The proviso to the section, however, has been overlooked. 
The plaintiff has not relinquished all claim to further performance 
and all right to compensation either for the deficiency or for the 
loss or damage ‘sustained by him through the default of the 
defendants, On the contrary, he claimed in his plaint Rs, 600 
as loss of profit already suffered and he has obtained a decree 
for the return of that share of the selami which enured to the 
4-anna share, The learned Judges who allowed the appeal on 
the ground that an important question of law was involved stated 
this as one of the questions which they thought might pro- 
perly be submitted to this Board, and their Lordships have thought 
it right, although inthe view that they take of the case it is not 
necessary for their decision, that their opinion should be 
recorded, 


On the whole matter their Lordships will humbly advise 
His Majesty that the appeal should be sustained and the judgments 
of the High Court and the District Court recalled with costs, 
and the judgment of the Subordinate Judge affirmed, The first 
respondent must pay the appellant’s costs of the appeal, 

Watkins and Hunter: Solicitors for the Appellants, 

Clarke, Rawlins and Co: Solicitors for the Plaintiff Respon- 
dent. 


E, J. R. Appeal allowed, 


53 


P, C. 


1931, 


nm 
Ral Promatha Nath 
Mittra 


Ve 
Goshta Behari Sen. 
Lord Salotsen. 


54 THE CALCUTTA LAW JOURNAL, [Vor. LV. 


Present: Lord Thankerion, Lord Saloesen, Sir Lancet 
Sanderson and Sir George Lowndes, 


P, C. PREM NARAIN 
1931. D. ` 
e 

October, 30. RAM CHARAN AND OTHERS, 


November, 50. 


— 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD.] 


Civil Procedure Code Act (V of 1908), Sec. o3— Previous sanction of Local 
Government necessary in every case—Suit instituted by persons having an 
interest in the trust, with the consent of the Legal Remembrancer, but 
without obtaining the sanction of the Local Government—Objection ts compe 
tence of suit, raised for first time im appeal te the Privy Council. 

Having regard to the terms of Section 93 of the Civil Procedure Code, 1908, 
the previous sanction of the Local Government is necessary Jn every caso, whe- 
ther the suit (brought in pursuance of the provisions of Section ga of the Code) 
is instituted by aCollector or by some other officer appointed by the Local 
Government, or whether the suit is instituted by two or more persons, having an 
interest in the trust with the consent in writing of such Collector or Officer. 

Gulsari Lal v, Collector of Etak (1), followed. 


Where the suit was brought without the previous sanction of the Local 
Government, an objection to the competence of the suit, though taken for the 
first time before the Board, was upheld, and the suit dismissed, , 

Appeal No. a2 of 1930, by special leave, from a decree of the 
High Court, Allahabad, dated the rath April 1927, reversing a 
decree of the Court of the Additional District Judge of Aligarh, 
dated the 15th March 1924. 


The subject matter of the appeal is a Dharamsala, in the town 
ofSaron. The appeal arose out of a suit under section 92 of the 
Civil Procedure Code forthe removal of the persons in possession 
of the property as managers, for the appointment of new managers 
in their place and for other incidental relief, The District Judge 
dismissed the suit, The High Court on appeal set aside the decree 
of the District Judge and remanded the case to the Court below for 
the framing of a scheme for the proper administration of the 
property, 

By a notification of the Local Government, dated the 6th 
December 1912 the Legal Remembrancer was appointed to exercise 
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the powers conferred by sections 91 and ga of the Code of Civil 
Procedure on the Advocate-General, and in pursuance thereof, the 
plaintiffs in the present suit obtained the consent in writing of the 
Legal Remembrancer for the institution of the suit under sec- 
lion c2. The ferms of the Notification and the Legal Remembran- 
cer's sanction to the suit, are set out im exfenso in their Lordships’ 
judgment. 


The defendants, by special leave, appealed against the decree of 
the High Court to His Majesty in Council and in their printed 
“case” before the Board they urged, for the first time, that the 
plaintiffs-respondents not having obtained the previous sanction of 
the Local Government, under section 93 of the Code, the suit was 
not maintainable. 


Raikes K. C. (with Wallach) for the Appellant]: Section g2 fof 
the Code is mandatory; see sub-section (2) added in 1908, 
Gulsari Lal v, Collector of Etak (y) decided that there must be a 
previous sanction by the Local Government to every suit. The 
Government order of 6th December 1912 is merely the appointment 
of the Legal Remembrancer and cannot be construed as a 
sanction, 

[Sir Lancelot Sanderson observed that the suit in. Gulzari La/'s 
case (1) was brought by the Collector himself, but that in the 
present case it was a private suit, instituted with the Legal 
Remembrancer’s sanction. | 

There must bea previous sanction of the Local Government 
to each exercise of the powers by the Legal Remembrancer. 

yam (in the absence of Dunne K. C.) for the Respondents : 
The Notification of December 1912 can be construed as a sanction 
as well, 

{Lord Thankerton: The general order of the Government is 
only an appointment of the Legal Remembrancer, It does not 
purport to sanction the exercise of the powers either in one case or 
in a series of cases, ] 

[Zord Salvesen observed that but for the recent judgment of the 
Board in Gu/sari Lal's case (1), fhe point would not have occurred 
to anybody.] 

[Six Lancelot Sanderson; It was never suggested in the Courts 
in India that the sanction which the plaintiffs got from the Legal 
Remembrancer was not sufficient, | 

At the conclusion of the argument, Zord Thankerton announced 
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that the appeal would be allowed and that their Lordships’ reasons 
would be delivered later. 

Their Lordships’ judgment was delivered by 

Sir Lancelot Sanderson :;— This is an appeal by special 
leave, by Prem Narain, a minor, through his mother, Musammat 
Chameli, against a decree of the High Court of Judicature at 
Allahabad, dated the 12th of April, :927, which varied a decree of 
the District Judge of Aligarh dated the rsth of March, r924, and 
decreed the major part of the plaintiffs’ claim, 

The suit was brought in pursuance of the provisions of Sec- 
tion 92 of the Code of Civil Procedure, by five persons, who were 
alleged to have an interest in certain property which was specified 
in the plaint, and which was stated to be endowed property and the 
subject-matter of a trust created for public purposes of a charitable 
or religious nature, — — 

Prem Narain, the appellant, was the first of five defendants. 

The reliefs asked for in the plaint were as follows: a declara- 
tion that the property was an endowed property ; that the defen- 
dants should be dismissed from the managership and trusteeship 
thereof ; that a scheme for the management of the property should 
be drawn up by the Court; and that an order for the rendering of 
accounts by the defendants should be made, 

The learned District Judge who tried the suit, dismissed it on 
the ground that there was no public trust, 

The plaintiffs appealed to the High Court which allowed the 
appeal The learned Judges held that the property, with the 
exception of a specified portion, was the subject of a public trust 
within the meaning of Section ga, and they made a decree that 
the defendants 7, 3 and 4 should be removed from the possession 
of such property. A direction was made that the case should be 
sent back tothe District Judge for the framing of a scheme of 
management of the property. 

The claim for accounts was disallowed. The appellant, Prem 
Narain, was directed to pay the plaintiffs! costs in the Appeal 
Court and in the lower Court. . 

From this decree the appellant, Prem Narain, has appealed, 

The learned counsel who appeared for the appellant, in the first 
instance relied upon the grounds, referred to in the first and second 
reasons of the appellant's case, which relate to the competence of 
the suit, and which are as follows :— 

* (1) Because the plaintiffs were not entitled to brin a suit 
under Section 92 of the Code of Civil Procedure, 
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* (a) Because the previous sanction of the Local Government 
had not been obtained authorizing the Legal Remembrancer to 
exercise the powers of an Advocate-General in respect to this suit 
as provided by Section 93 of the Code of Civil Procedure. ” 

This part of the case, therefore, was argued by learned 
counsel on both sides, since it was obvious that if the appellant 
were to succeed on the above-mentioned point, it would not be 
necessary to consider the other questions which arose in the 
appeal, 

It may be stated at once, that the above-mentioned point was 
not taken by the appellant defendant until the presentation of his 
case in this appeal, 

Itistrue that the appellant defendant had pleaded that the 
plaintiff bad no right to maintain the suit under Section ga of the 
Code of Civil Procedure for certain reasons specified in the 
written statement, f 

But there is no doubt that, as already stated, the point on 
which reliance is now placed, was not taken in the written 
statement or in either of the Courts in India. It was alleged by 
the learned counsel for the appellant defendant that it was in 
consequence ot the decision of this Board in Gulsari Lal v. The 
Collector of Etak (1), which was given on the cth March, 1931, 
that the appellant defendant has raised the above-mentioned 
contention, 

The matter is vital to the question whether the plaintiffs had the 
right to bring the suit, and therefore the Board must consider and 
decide the point, even though it was not raised inthe Courts in 
. India. 

The facts which are relevant to this part of the appeal are as 
follows :— 

The property, which is the subject-matter of the suit, is 
situated in the district of Etah, in the United Provinces. 

Inthese provinces there is no  Advocate-General who could 
act under section g2 of the Code of Civil Procedure. 

It appears, however, that on the 6th December, 19123 the 
Government of the United Provinces appointed the Legal 
Remembrancer to exercise the powers conferred on the Advocate- 
General by sections 91 and 9a of the Code, 

The appointment was in the following terms :— 

No. 1622. VII-447. 
"In exercise of the powers conferred by Section 93 of the Code 
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of Civil Procedure, 1908, and in supersession of Notification No, 
1307—V, 1t-25—21, VI, dated gth December, 1884, the Lieute- 
nant Governor has been pleased to appoint the Legal Remem- 
brancer to Government, United Provinces of Agra and Oudb, to 
exercise within the limits of the United Provinges of Agra and 
Oudb the powers conferred. on the Advocate-General by sections 
91 and 92 of the Code of Civil Procedure. 

* By Order of the Hon’ble the Lieut-Govr, United Provinces. 

"S, P. O'DoNNELL. 

“ Secretary to Government, United Provinces, 

“6th December, 1912.” 

On the and Febraary, 1923, the Legal Remembrancer, acting 
in pursuance of the above-mentioned order of the Government, 
granted sanction to the plaintiffs to institute the suit, in which 
this appeal arises, 

The terms of the sanction are as follows : 

* With reference to their application, dated the 313th Novem- 
ber 1922, and acting under the powers conferred on the 
undersigned by section 93 Code of Civil Procedure, and Govern- 
ment Order No. 1622, VIl-447, dated the 6th December, 1912, 
he accords sanction to the institution by them of a suit 
with respect to the alleged trust specified inthe margin against 
such persons and for such reliefas the nature of the case may 
require, 

* (Sd.) C. M, King, 
“ Legal Remembrancer, 
* United Provinces." 

Section 93 is as follows ; 

“ The powers conferred by sections 91 and 923 on the Advo- 
cate-General may, outside the Presidency towns, be, with the pre- 
vious: sanction of the Local Government, exercised also by the 


‘Collector or by such officer as the Lccal Government may appoint 


in this behalf." 

The argument of the learned counsel for the appellant defen- 
dant wasto the effect that the above-mentioned sanction of the 
Legal Remembrancer was not sufficient by itself to comply with 
the provisions of Section 93 of the Code of Civil Procedure : that 
the order of the 6th December i912, was no more than an 
appointment of the Legal Remembrancer ‘to exercise the powers 
conferred upon the Advocate-General by sections gt and 92 
of the Code, and that on the true construction of section 93 the 
previous sanction of the Government was necessary in every 
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suit before the Legal Remembrancer could exercise such powers : 
that no such sanction was obtained in this case, and therefore the 
suit was not maintainable by the plaintiffs; He relied upon the 
decision in the above-mentioned case of Gulsari Lal v. The 
Collector of Etah (supra). (1). 

The learned counsel for the respondents contended that the 
previous sanction of the Government was not necessary in every 
suit, and that if it was, such sanction was sufficiently shown by 
the terms of the Government's order of the 6th December, 1912. 

In their Lordships’ opinion, the actual decision in Gulgari 
Lal v, The Collector of Etah (1) does not govern this appeal. 

For in the cited case, the suit was brought by the Collector, 
and there was express authority given by the Government of the 
United Provinces to the Collector of Etah to institute the suit 
under section gz of the Code. 

This fact is not stated in the judgment in the cited case, 
although having regard to the terms of the judgment it was 
obviously assumed, Their Lordships have referred to the record 
in the cited case, and the fact was as already stated, 

That part of the decision in the cited case, which dealt with the 
question relating to section 93 of the Code, was to the effect that 
the fact that the Government had, by the order of 6th December, 
1912, appointed in general terms the Legal Remembrancer to 
exercise the powers conferred on the Advocate-General by sections 
92 and 93 of the Code, did not prevent the Government from 
giving an express sanction to the Collector to institute the suit in 
that case, that the Legal Remembrancer was not the only official 
who could maintain the suit, that the sanction, in fact, given to 
the Collector was a valid sanction, and that the suit was compe- 
tent. 

It is clear, therefore, that the point which now arises was 
not decided in that case, There are, however, passages in the 
judgment which support the argument of the learned counsel 
for the appellant defendant, 

Lord Blanesburgh delivered the judgment of the Board, and 
when dealing with the construction of sectionf 93 of the Code, he 
said as follows : 

“ The effect of that section as it seems to the Board is that no 
suit like the present, being one outside the Presidency towns, may 
bs brought without the previous sanction of the Local Govern- 
ment, whether by the Collector or by any officer whom that 
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Government may appoint for the purpose : so that the fact that 
the Legal Remembrancer is in the United Provinces invested as a 
rule with the duties elsewhere discharged by the Advocate-Gene- 
ral in this behalf is no reason why for the purposes of a particular 
suit the Local Government may not appoint the Collector or 
any other officer to prosecute it, “The fact that there must 
be a previous sanction by the Local Government to every suit 
makes it impossible that two suits by separate officials will ever be 
concurrently instituted. Accordingly no inconvenience results 
{rom this construction of the section.” 

Their Lordships agree with and adopt the construction put 
upon section 93 in the above-mentioned case, In their Lordships’ 
opinion section 93 provides for two distinct matters, the appoint- 
ment of an officer to exercise the powers conferred by sections 9r 
and 92 onthe Advocate-General, andthe “previous sanction" of 
the local Government to the exercise of such powers in each 
case both the appointment and the previous sanction of the 
local Government to the exercise of such powers; in each case 
both the appointment and the previous sanction of the local 
Government to the exercise of the. powers are necessary 
before the provisions of section 93 can be utilised. The Legis- 
lature, no doubt, considered that there were good reasons for 
imposing more stringent provisions when the powers conferred 
upon the Advocate-General by sections gr and 92 of the Code 
were to be exercised outside the Presidency towns, not by an 
Advocate-General, but by a Collector or by some other officer 
to'be appointed by the Local Government, 


Section ga provides for a suit being instituted by the Advocate- 
Generalor by two or more persons haying an interest in the 
trust and baving obtained the consent in writing of the Advocate- 
General, 

Inthe above-mentioned cited case (1) the suit was instituted by 
the Collector with the sanction of the local Government, In the 
present case the suit was instituted by the plaintiffs having an 
interest in the trust and having obtained the consent in writing 
of the Legal Remembrancer, < 

Itis clear, however, that, having regard to the terms of section 
93, the previous sanction of the local Government is necessary, 
whether the suit is instituted by a Collector or byan officer 
appointed by the local Government, or whether the suit is instituted 


(1) (1931) 53 G L. J. 537. 


Vor. LV.] PRIVY COUNCIL, 


by two or more persons with the consent in writing of such 
Collector or officer, 

For these reasons their Lordships are of opinion that the point 
relied upon by the appellant defendant is a good one, and that, 
inasmuch as the previous sanction of the local Government to the 
suit bad not been obtained, the objection to the competence of the 
suit must be upheld, 

The result is that the appeal must be allowed on the above- 
mentioned grounds, and it is not necessary to consider the 
other reasons in the appellant's case which have not been 
argued, 

The point on which the appeal has been decided could haya 
been and ought to have been raised in the Courts in India, and 


. the failure to raise it may hava given rise to unnecessary proceed- ` 


ings and costs, 

The proper order, therefore, in their Lordships’ opinion, is 
ibat 1he appeal be allowed, that the decree of the High Court dated 
the rath April, 1927, be set aside and the decree of the District 
judge dated the 15th March, 1924, be restored inso far as it dis- 
missed the suit, 

The direction of the District Judge as to costs must be set 
aside, and the plaintiffs and the defendants must pay their own 
costs in both the Courts in India. 

The plaintiffs must pay the appellant defendant his costs of 
this appeal, Any costs which may have been paid in accordance 
with the orders of the Courts in India must be returned, 


For the above reasons, their Lordships have humbly advised 


His Majesty accordingly, 
T. L. Wilson & Cos Solicitors for the Appellant, 
Barrow, Rogers and Nevill; Solicitors for the Respondents, 
E, JR. Appeal allowed, 
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PRESENT Lord Thankerton, Lord Salvesen, Sir Lancelot Sanderson 
and Sir George Lowndes, 


KRISHNA CHANDRA BHOWMICK 
v. 
PABNA DHANA BHANDAR CO, LTD, (IN LIQUIDATION) 
AND OTHERS, 


[ON APPEAL FROM THE Higa COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL.] 


Bengal Revenue Sales Act (X1 1859) of sections 2, 3— Liability te sale jør 
arrears of revenue, when arises. 


In order to justify the sale of a share (a) the estate must have become liable to 
tale for arrears of revenue, and (b) an arrear of revenue must be duo from the 
share according to the separate account. 


Before an estate can become liable to sale for arrears of revenue, under the 
Bengal Revenue Sales Act, XI of 1859, there must be (1) the whole or a portion 
of a dia? or instalment unpaid, (2) the conversion of such unpaid amount into an 
arrear of revenue on the first of the following month, (section 2), and (3) 
the passing of the latest date of payment of such arrear, as fixed under section 3 
and the official notice of the Board of Revenue. 


A sale held before such date is without jurisdiction and invalid and will be 
annulled. 

Mussamat Saraswati Bahuria v. Surajnarayan Chaudhuri (1) followed. 

Appeal No 105 of 1930 from a judgment and decree, dated the 
23rd May 1928, of the High Court, Calcutta, which affirmed a 
judgment and decree, dated the 22nd July 1926, of the Subordinate 
Judges of Pabna, 

The main question for determination on the appeal was wheth- 
er a sale for arrears of revenue was, under the circumstances, 
rightly set aside by the Courts in India, 

The High Court held, upholding the Subordinate Judge, that 
the sale by the Collector was in respect of arrears of revenue 
for the Ais? of March 1924 and as no arrears were really due at the 
date of the sale, the sale was without jurisdiction. 

Dube K, C. for the Appellant, 

Abdul Majid for the Respondents, 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—This is an appeal against.a judgment 
and decree, dated the a3rd May, 1928, of the High Court of Judi- 
cature at Fort William in Bengal, which affirmed a judgment and 
decree, dated the aand July, 1926, of the Subordinate Judge of 
Pabna, whereby a sale for arrears of revenue was set aside. 


(1) (1931) 53 G L. J. 307 ; 35 C. W. N. 444. 
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There is an estate which forms Touzi No, 1o of the Pabna 
Collectorate. Respondents Nos. 2 to rr, who were the original 
co-proprietors of a share of this estate, opened a separate account 
for payment of tbeir share of revenue, known as account No. 10/6 
in terms of seation 10 of the Bengal Revenue Sales Act, No, 11 
of 18:9, Thereafter they mortgaged their interest in the separate 
account along with other properly to the respondent company 
No. 1, who, on the roth November, 1923, purchased tle property 
along with others under a mortgage decree of sale obtained by 
them in 1918, Respondents Nos. 2to xr then instituted suits 
to set aside the morigage sales, and these suits were finally dispos- 
ed of by compromise on the 16th June, 1924; under the compro- 
mise the sale in respect of No. 10/6 was set aside but respondent 
No. 1 retained their mortgage lien thereon. 

On the 26th June, 1924, share No, 10/6 was sold by the Collec- 
tor of Pabna for arrears of revenue under the Act of 1859. and was 
bought by the present appellant. Afteran unsuccessful appeal to 
the Commissioner of Reverue for the Division under section 25 
of the Act, respondent No, 1 brought the present suit on the roth 
July, 1925, in the Court of the Subordinate Judge at Pabna for 
annulment of the sale, or alternatively for a declaration that the pur- 
chase of the appellant is subject to the mortgage lien of respon- 
dent No, r and for possession on the basis of that lien, It is not 
disputed that the conditions precedent to the jurisdiction of 
the Civil Court prescribed by section 33 of the Act have been 
complied with in the present suit, 

Twelve issues were settled at the trial, but, for the purpose 
of disposal of tbis appeal, only two need be referred to, viz :— 
* 3, Was any arrear due justifying the sale by the Collector >” 
and “zo, Is the sale liable to be set aside on the ground alleged 
in the plaint ?" The remaining issues related to various alleged 
irregularities in the proceedings leading up to the sale and the 
alternative relief asked for, and theso have heen dealt with in the 
Courts below, but their Lordships find it unnecessary to deal with 
them, as, in their opinion, Issue No. 2 was rightly answered in the 
negative by both Courts below, though their Lordships have come 
to that conclusion on somewhat different grounds, following a recent 
decision of this Board, which is referred to later, The opinions of 
the Courts below proceeded on a construction of the Act which 
must now be held to be erroneous, in view of the more recent 
decision of this Board just referred to. 


It will be convenient to refer in the first place to the relevant 
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sections of the Act of 1359, The sale of the Separate Account 
No. 10/6 was instituted by the Collector under the authority of 
section 13, which provides as follows :— 

"Whenever the Collector shall have ordered a separate 
account or accounts to be kept for one or more shares, if 
the estate shall become liable to sale for arrears of revenue, the 
Collector or other officer as aforesaid in the first place shall put. up 
to sale only that share or those shares of the estate from which, 
according to the separate accounts, an arrear of revenue may be 
due, In all such cases notice of the intention of excluding the share 
or shares from which no arrear is due, shall be given in the adver- 
tisement of sale prescribed in section 6 of this Act. The share or 
shares sold together with the share or shares excluded from the sale, 
shall continue to constitute one integral estate, the share or shares 
sold being charged with the separate portion or the aggregate of 
the several separate portions of jumma assigned thereto.” 

It is therefore clear that, in order to justify the sale of No, 10-6, 
(a) the estate must have become liable to sale for arrears of 
revenue, and (2) an arrear of revenue must be due from No, 10-6 
according to the separate account. What is an arrear of revenue 
is to be found in section 2, which provides as follows -— 

*If the whole ora portion of a kist or instalment of any month 
of the era, according to which the settlement and kistbundee of any 
mahal have been regulated, be unpaid on the first. of the following 
month of such era, the sum so remaining unpaid shall be consider- 
ed an arrear of revenue," 

The latest date for payment of arrears and the liability to sale 
are dealt with in section 3, as follows:;— 


“ Upon the promulgation of this Act, the Board of Revenue at 
Calcutta shall determine upon what dates all arrears of revenue 
and all demands which by the Regulations and Acts in force are 
directed to be realised in the same manner as arrears of revenue, 
shall be paid up in each district under their jurisdiction, in default 
of which payment the estates in arrear in those districts, except as 
hereinafter provided, shall bs sold at public auction to the high- 
est bidder, And the said Board shall give notice of the dates so 
fixed in the official Gazatte, and shall direct corresponding publica- 
tion to be made as far as regards each district in the language of 
that district, in the office of the Collector or other officer, . . . . . 
The section goes on to provide for notice by the Board of the 
dates so fixed in the official Gazette and otherwise, It is decided 
by the judgment of this Board in Musammat Saraswati Bahuria 
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v. Surajnarayan Chaudhuri (x) (13th January 1931), that, before 
liability to sale attaches, there must be (1) the whole or a portion 
of a kist or instalment unpaid, (2) the conversion of such unpaid 
amount into an arrear on the first of the following month. and (3) 
the passing of the latest date of payment of such arrear, aa 
fixed under section 3 and the official notice of the Board of 
Revenue, 

As regards the present case it is agreed that, by notice in the 
Calcutta Gazette of the roth August, rgro, the dates of payment 
of instalments of revenue and the latest dates for payment of 
arrears were fixed as 28th June, 28th September, rath January, and 
a8th March, 

The admitted fac's in the present case, are, first, that the 
Collectorate account for the third kist of rath January, 1924, 
showed a credit balance of 7 anna3 4 pies onthe general account 
of Touzi No. 1o, anda debit balance of Re, 35-2 annas in the 
separate account of No, ro-6, to satisfaction of which the Collector 
appropriated sufficient of the money deposited with him in terms 
of section 15 of the Act; secondly, that in the accounts for the 
fourth kist of 28:h March, the general account of Touzi No. ro 
showed an unpaid balance of 6 annas 5 pies, but the separate 
account of shares No, 10-6 showed that the sum of Rs, 20-13 
. annas, being the current demand of revenue to respect of the 
fourth kist, had been paid on the a7th March, 1924, and there 
was thus no unpaid balance in the separate account in respect of 


that kist, 
Reverting to the provisions of section 13, the only arrear 


ofrevenue of the estate which is said to ju:tify the sale is the 
unpaid balance of 6 annas § pies of the fourth kist of the 28th 
March, 1924. But this unpaid balance could not be considered an 
arrear until the first of the following month, fe, the rst April, 1924, 
and the latest day of payment was accordingly the 28th June, 
1924—two days after the sale took place—and the estate could not 
*become liable to sale for arrears of revenue" until after the a8th 
June, 1924. It is therefore clear that the sale of share No. 10-6 
was invalid on this ground alone, and it is unnecessary to consider 
whether No. 10-6 was a share ''from which, according to the 
separate accounis, an arrear of revenue may be due" within the 
meaning of section 13 ; but it may be pointed out that the defi- 
ciency of Rs. 35-2 Annas shown in the separate account of the 
January kist could not be considered an arrear until the rst Feb- 


(1) (1931) 53 C. L. ] 307 ; 35 C. We Ne 444, 
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P.G ` rüary, 1924, and there could be no default in payment until xath 
1931. March, 1924—and that only on the doubtful assumption that, in a 
we 


Nd question with the Collector, it remained unpaid aíter the latter 
dir cesis had appropriated part of the deposited monies in satisfaction of it, 
ed But their Lordships find it unnecessary to consider this question.. 
a era: ae ^ Accordingly, their Lordships are of opinion that the sale should 
— be annulled, and they will humbly advise His Majesty thatthe 
Lord Thankerim. ` decree of the High Court of the 23rd May, 1928, should be 
affirmed and the appeal dismissed with costs, 
Watkins and Hunter : Solicitors for the Appellant, 


Francis and Harker ; Solicitors for the Respondents. 
K, J. R Appeal dismissed, 


PRESENT :—ZLord Thankerton, Lord Salvesen, and 
Sir George Lowndes, 


P. C. MAHARAJA KUMAR GOPAL SARAN NARAIN SINGH 
Nivember, 19, i SITA DEVI. 


[ON APPEAL FROM THE Higa Court or JUDICATURE 
AT PATNA.] 


Indian Contract Act (1X of 1872), Sec. 25, sub-sec. (1)—“Between parties stane 
ding in a near relation to each other’ —Grant of perpetual annuity out of 
lovs and effcction—Dum casta condition, not implied—Grant not affected by 
graniee's subsequent unchastity—Conversion ef Christian lady to Hinduism 
and ker marriage, accerding to Arya Samaj rites, witha Bhumikar 

Brakmin, validity of. 

In 1909 the plaintiff, a Christian, became a convert to Hinduism, adopting the 
name of Sita Devi, and on and May 1909 she was married according to the rites 
of the Arya Samaj sect, to the defendant, who was by birth a Bhumihar 
Brahmin. 

On the 18th July 1917 the defendant executed a registered deed, whereby, 
in consideration of love and affection, he granted to the plaintiff, the said Sita 
Devi, described in the deed as his wife, *'and her heirs, executors,  admihistrators 
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and assigns”, a perpetual annuity of Rs. 15,000 charged upon specified immove- 
able properties. 


In a suit brought by the plaintiff in 1923 claiming a declaration of ber right 
under the deed and for payment of arrears, 


Held, (1). That the deed was not a contract at all, but was both in form and 
substarce a gift fcrevhich no consideration was necessary. 


(2). (Leaving open the question whether the marriage of the parties was 
valid under the Hindu Law), that the reference to the plaintiff in the deed as 
the wife of the defendant was merely descriptive, and the grant of the annuity 
was not in any way conditional upon the existence of a valid marriage, 


(3). That there could be no implication of a dum casta condition in the 
deed, and therefore that it was not affected by the plaintiff's subsequent unchas- 
tity. 

(4). That there was no evidence to vitiate the gift on the ground of misrepre- 
sentation by the plaintiff or of mistake or ignorance of the defendant. 

(S). (Obiter) : The grant being in writing and registered and expressed to 
be made out of “love and affection,” it could also be upheld asa contract 
within the meaning of section 25 (1) (of the Indian Contract Act, 1872 the words 
“between parties standing in a near relation- to each other” in the sub-section 
being applicable a!so to persons who had lived together openly as husband and 
wife for a number of years, even though their marriage might have been invalid, 

Appeal No. 39 of 1931, by special leave, from a decree of the 
High Court, Patna, dated the 16th April 1928, modifying a decree 
of the Subordinate Judge of Gaya, dated the 26th August, 1924. 

The appellant (defendant) is the Maharaja of Tikari ; he isa 
Hindu and Bhumihar Brahmin by caste. The respondent (plain- 
tiff) is by birth an Australian and her maiden name was Thomp- 
son, On the 11th June 1903, she married in Capetown one George 
Edward Stillwell, an American, On the 26th June 1605 the 
Supreme Court of New South Wales made a decree for divorce 
on the wife's petition, In May 19og she was converted to Hindu- 
ism, adopting the name of Sita Devi, and married the appellant 
(defendant) at Lucknow according to the rites of the Arya Samaj 
religion, 

The question on the appeal was whether the plaintiff-respondent 
was entitled to the annuity settled on her by the appellant-defen- 
dant by a registered deed of 18th July 1917. 


The material portions of the deed are as follows :— 


“I settled a life annuity of Rs, 36,o00f-on my wife Sita Devi... 
Whereas lam now desirous out of the love and affection which I 
bear to my said wife the said Sita Devi of granting to her and her 
heirs in perpetuity for ever an annuity of rupees fifteen thousand 
per annum, Now this indenture witnesseth that for the consideration 
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Pes aforesaid and for the purpose of carrying the said desire into effect 
1931. I, the said Mabaraj Kumar Gopal Saran Narayar Singh hereby grant 


Maharaja Kumar unto the said Sita Devi her heirs executors administrators and a:signs 
Gopal anan Nen one perpetual annuity or clear yearly rent charge or sum of rupees 
fifteen thou sand to be issuing and payable out of and charged and 
charg eable upon all and singular the properties and villages lands 
her editaments and premises set out and described in the schedule 
hereto which said perpetual annuity or rent charge is to be paid 
by equal monthly instalments. To hold the said annuity or annual 
rent charge unto the said Sita Devi her heirs executors adminis- 
trators and assigns for ever to the extent that part of the said life 
annuity of Rs, 36,000 per annum to the extent of Rs, 15,000 
per annum shall merge into and be extinguished in the said perpe- 
tual annuity of Rs. 15,000 hereby granted provided always that 
if the grant of the said annuity hereby granted shall for any reason 
become ineffective or void in law the right of the said Sita Devi to 
the whole annuity secured by the hereinbefore recited deed shall 
become valid and effectual capable of being enforced.” 

The trial Judge held :— 

I, That the New South Wales divorce decree was not valid and 
had not dissolved the plaintiff's marriage with Stillwell, 

2. That Stillwe ll was alive in 1914, f. €, to say, long after the 
alleged marriage according tothe Arya Samaj rites of the plaintiff 
and the defendant, 

3. That according to Hindu Law, the plaintiff could not have 
been converted to Hinduis m and thatthe marriage of the parties 
was illegal and invalid even if the divorce decree which the plaintiff 
had obtained in New South Wales was valid and binding. 

4. There being (in the learned Judge’s view) no legal marriage 
between the parties, he was of opinion that the deed of 1917 by 
which the defendant undertook to pay the annuity to “ his wife ” 
was not enforceable and that the provisions of section zr, sub- 
sections (1) and (2) of the Contract Act, which had been relied 
upon by the plaintiff, had no application, 

5. That the plaintiff having committed misconduct in England 
with one Culliford between 1920 and 1922, had forfeited her claim 
to the annuity, even if the deed were operative, 

_ In accordance with the above findings, the trial Judge dismissed 
the suit, 

On appeal, the High Ccurt (Ku/want Sakay and Macpherson 
JJ.) in decreeing the plaintiff's suit in respect of the deed of 1917, 
held :— 


v. 
Sita Devi, 
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1, That the divorce proceedings in New South Wales were 
valid, 

a, That (Kuhvant Sahay J. expressing no opinion hereon) the 
conversion of the plaintiff to Hinduism was valid according to the 
tenets of the Arya Samaj, and that the marriage of the plaintiff and 
the defendant w4s not invalid under the Hindu Law, (The defen- 
dant's learned counsel, Mr. Hasan Imam, in the High Court 
expressly gave up the point that the marriage was invalid according 
to the Hindu Law), 

3. That the deed of 1917 was nota maintenance grant and was 
not affected by the subsequent unchastity of the plaintiff. 

The case inthe High Courtis reported in zzz Indian Cases 
762 ; 9 Patna Law Times 397 ; A. I, R. 1926, Pat. 375. 

Against the said decree of the High Court, the Defendant 
appealed to His Majesty in Council, 

DeGruyther K. C, and Wallach for the Appellant. 

Respondent ex parte. 

Their Lordships’ judgment was delivered by 

Sir George Lowndes :—The question raised by this appeal is 
as to the right of the respondent to enforce the terms of a deed 
dated the x£th July, 1917, by which the appellant purported to 
grant to her, " her heirs, executors, administrators and assigns,” 
a perpetual annuity of Rs, 15,000 charged upon specified immo- 
veable properties, The Subordinate Judge by whom the case 
was tried held that the deed was unenforceable on various 
grounds, The High Court came to the opposite conclusion. 

The suit out of which the appeal arises was instituted by the 
respondent in the Court of the Subordinate Judge of Gaya. It 
was found upon two deeds, both admittedly executed by the appel- 
lant, By the first, dated the 16th April, 1913, he purported to 
settle upon her a life annuity of Rs, 36,000. The second was in 
the terms set out above, and in effect reduced the life annuity just 
referred to by Rs, 15,000 per annum, The plaintiff claimed a 
declaration of her rights under the combined deeds and the pay- 
ment of arrears, Both Courts in india have rejected her claim 
under the earlier deed, She has not appealed against this decision, 
nor has she appeared upon the present appeal. 


The material facts of the case are not in dispute, The plaintiff 
was an Australian by birth, and apparently an actress by profession, 
On the 11th June, 1903, she was married in Capetown to an 
American of the name of Stillwell, On the 26th June, 1906, 
they were divorced by a decree of the Supreme Court of New 
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meee South Wales. Subsequently she cams to India and was associated 


1931. with the appellant, In 1909 she becama:a convert to Hinduism, 
Maharaja Kumar adopting the name of Sita Devi, ani onthe and May of that year 
Gopal pc us she was married according to the rites of the Arya Samaj sect to 
v. the appellant, who was by birth a Bhumihar Brahmin. 
Sita Devi, The parties admittedly lived together openly &s husband and 
Sir George Lowndes. wife fora number of years and seem to have been on the best 
= of terms in 1917 when the deed in question in this appeal was 
executed, The annuities under the deeds were paid till 1921, 
when payment was stopped in consequence of her infidelity, which 
has been affirmed by the judgments of both Courts in India, The 
deed of 1913 has been held to be unenforceable on the ground 
that, being on the face of it a provision for her maintenance, a 
S dum casta condition must be implied, As already stated, there is 
no appeal by the lady, and their Lordships are therefore not con- 
cerned with the correctness of this decision, The only question 
before them is as to the second deed, to which different considera- 
tions apply. 

Various defences to the suit were raised by the appellant 
and many questions have been discussed in the Indian Courts upon 
which their Lordships do not find it necessary to come to any 
conclusion, It was, for instance, contended that the divorce of 
1906 was obtained by fraud and was without jurisdiction, and 
that the marriage with the appellant in India was invalid under 
his personal law. Upon thesa qusstions there was a cunsiderable 
divergence of opinion betwesn the Subordinate Judge and the 
High Court, but they clearly could only bs material if the deed of 
the 18th July, 1917, was conditioned upon the existence of a valid 
marriage, Reading the document as a whole in the light of the 
surrounding circumstances, their Lordships think that this is not 
the case. In their opinion, the reference to the respondent in the 
deed as the wife of the appellant is merely descriptive, and they 
have no doubt that the grant was not intended to be in any way 
dependent upon the validity of the marriage. It is also, their 
Lordships think, obvious that in this case there is no room for the 
implication of a dum casia condition, 


But it is further contended for the appellant that the question 
of the marriage is raised at least indirectly by another aspect of 
the case, The deed, it is said, though in form unilateral, and 
purporting to be a grant by the appellant, is really in the nature 
of a contract between the parties, and founding upon section 25 
(x) of the Contract Act, it is contended that the grant being 
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` expressed to be made out of “ love and affection, " it would only be P. C. 
binding if the parties were validly married. 1931: 
If their Lordships could regard the document as merely Maharaja Kumar 
contractual, they might have to consider whether the words used Gopal po" E 
in the sub-section above referred to, ‘‘ between parties standing v, 
in a near relation to each other, ” would not be reasonably applic- nite, Devi; 
able to persons who had lived together as husband and wife fora Sir George Lowndes. 
number of years, even though their marriage might have been 2H 
invalid for one or other of the reasons assigned in the present 
case, It would also be a matter for consideration whether the 
acceptance by the respondent of the reduction in her life annuity 
under the earlier deed would not of itself be sufficient to validate 
the later transaction. But, ia their Lordships' opinion, the deed 
of the r8th July, rgr7, was clearly nota contract at all, lt was 
in form and substance a gift for which no consideration was 
necessary. 
A last attempt toimpugn the validity of the deed was made 
by reference to a passage cited from the Navada Smriti in Golap- 
chandra Sarkar's well-known treatise on Hindu Law (3rd edition, 
p. 488).* In this passage the compiler of the smrifi, in dealing 
with the subject of gifts, lays down that " what is given to a 
person not a proper object of the gift but representing himself, 
and mistaken by the donor through ignorance, to be a proper 
object ” may be resumed. It is sufficient to say in answer to this 
contention that there is no evidence of misrepresentation by the 
respondent, or of the mi:take or ignorance of the appellant. He 
did not in fact go into the witness-box, and there is no indication 
that he was deceived, 
There was a suggestion that the respondent had improperly 
retained certain * family jewels ” of the appellant, and that her 
claim under the deed should only be affirmed upon the condition 
of their return, The High Court was of opinion that there was 
“no eviderce worth the name" to substantiate this allegation, 
and their Lordships are in complete agreement with their finding 
on this head. 
For the reasons given their Lordships think that the decree 
passed by the High Court was right and that this appeal fails, and 
they will humbly advise His Majesty accordingly. 
Douglas, Grant aud Dold: Solicitors for the Appellant, 
X, L.X. Appeal dismissed. 
* See sth Edition, p. 783.—K. J. R. 
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Present; Lord Thankerton, Lord Salvesen, and Str 
George Lowndes, 


JOGESH CHANDRA ROY 
v, 
EMDAD MEAH, 


[ON APPEAL FROM TAE Hion COURT or JUDICATURE 
aT Forr WILLIAM IN BENGAL,] 


Civil Procedure Code (Act V of 1908), seciion t10—Valua of subject-matter in 
Court of first instance below Rs. 10,000 —Onus probandi on landlord to skow 
that he had put the tenant in possession—Clain for abated rent, made for 
Arsi time before the Privy Council—Finding of fact, when based on wrong 
aliscation of onus, not final and binding under section 100, Civil Procedura 
Code —Flaintif,, when not in possession, cannot sue for a mere declaration of 
right—Specific Relief Act ( 1 ef 1877), section 42, provise. 

A suit by the landlord for rent and damages for one year was valued inthe 
Court of first instance at Rs. 2048-14-0. In second appeal the High Court dis- 
missed the suit but granted a certificate under section 110, Civil Procedure Code, 
for leave to appeal to the Privy Council, on the ground (inter alia) that the 
case was of a recurring liability and that the capital value of the annual rent 
was more than Rs, 10,000. Atthe hearing of the appeal before the Board, a 
preliminary objection was taken that the appeal was incompetent. Their Lord. 
ships (Lord Thankerion, Sir Sokn Wallis and Sir George Lowndes) held that, 
having regard to the recent decisions of the Board, leave to appeal was not 
properly granted by the High Court, but that, under the special circumstances of 
the case, they would grant special leave to appeal. 


Ia & suit by the landlord to recover rent under a Kabuliyat, where there is no 
dispute as to the identity of the subjects let, but the tenant denies that he ever 
got possession, the onus is on the landlord to prove that be has discharged his 
obligation to put the tenant in possession before he can enforce the tenant’s 
obligation to pay rent. 


Durga Prasad Singh v. Rajendra Narayan Bagchi (1) and Kumar Arun 
Chandra Singha v. Bhagaban Chandra Roy Choudhury (2) distinguished, 

The landlord must not only show that the tenant is in possession of the 
subjects of the lease, but that such possession was attributable to the lease, or 
might be so, 

Where it was found that the tenant had not been given possession under the 
Kabuliyat of the whole 16 annas share of the land thereby let, but that he 
admittedly got possession of 7 annas share therein : 

Held, that the plaintiff-landlord, though not entitled to recover the full rent as 
claimed, was entitled to an bated rent in respect of the 7 annas share. Claim 
for abated rent, though made by the plaintiff for the first time before the Privy 


(1) (1923) L. R. 40 1. A. 223 ; L L. R. 41 Calc. 4933 19 C. L. J. 95. 
(2) (1931) 54 C. LJ. 315; 35 C, W. Ne 1011 (F.B) 
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Council, was allowed and case remitted to the High Court to determine the 
proper amount of the abatement. 

Whero the first appellate Court, on a wrong allocation of the onus probandi, 
found that the tenant got possession of all the land of the Kabuliyat : 

Held, that tho finding not being based on positive evidence, was not final and 
binding under sectfon Ioo, Civil Procedure Code. 

A person in possession of property may sue for a declaration of his right and 
confirmation of his possession, under section 42 of. the Specific Relief Act, 1877, 
but if he is nat in possession and requires an order for possession, a claim to a 
mere declaration of right is not competent, vide the proviso to the section. 

Consolidated appeals No, 14 of 1930 from two decrees of the 
High Court, Calcutta, dated the rath June 1928, which reversed a 
decree which bad been passed by the District Judge of Chittagong, 
dated the 27th June 1923, modifying a decree of the Subordinate 
Judge of Chittagong, da'ed the 14th June 1924. 

The main question for determination on the appeal was whether 
the plaintiff-appellant waa entitled to recover Rs, 2048-14-0 as rent 
and damages for the year rgrg-20 on the basis of a registered 
Kabuliyat executed by the respondent (defendant) on the 11th 
October 1917, The High Court, in second appeal, dismissed the 
suit on the ground that the plain tiff-landlord failed to show that the 
defend ant-tenant had obtained possession of the 16 annas share in 
the lands, 

Although the amount or value of the subject-matter of the suit 
in the Court of first instance was only Rs, 2048-14-0, the High 
Court on the 35th February 1929 granted to the plaintiff a certificate 
that the case was fit for appeal to His Majesty in Council, The 
learned Chief Justice, Sir George Rankin (Sir Charu Chandra 
Ghose, J, concurring) observed as follows :— 

* Endeavouring to put the matter ia the simplest terms, I may 
say that the claim is a claim by the landlord to be entitled to rent 
under a cerlain Kabuliyat at the rate of Rs, 1178 per annum, 
The suit which gave rise to the present cases was a suit for rent 
for the year 1919, and other suits have since been brought for rent 
of other years, Itis clear that the rent for subsequent years has 
not been paid. The consequence is that if the landlord’s claim 
can be substantiated before the Judicial Committee, he will in 
effect have made goola claim to more than Rs, ro,ooo although 
a much smaller sum is actually at stake in the suit with which we 
are now coacerned. Another way of putting the same matter is that 
thisisa case of a recurring liability and the capital value of 
Rs, 1178 per annum is more than Rs. 10,000. What has happened 
in effect is this ; This High Court on second appeal has held that 
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Pope the landlord is not entitled to this Kabuliyat rent at all, because the 


1931. Kabuliyat was a paper transaction and at all events, in the circum- 
Jogesh Chandra Roy Stances, was not binding upon the tenants, In these circumstances 
ve it appears to me that it is made out that this is a cass of a recurring 
Emdad. Meah. mee $ " : z 
A liability and that ifthə landlord establishes the cļaim as laid, he 
will establish something that is worth to him much more than 
Rs, 10,000. 

“ I consider, therefore, that this is a case which comes within 
the language of the Civil Procedure Code, ‘Value of the subject- 
matter in dispute is more thin Ri, 10,090! and the decree is not one 
of affirmance, Consequently a certificate must issue in each case, 

* Let the appeals to the Privy Council from the decrees passed 
in the two second appsal: arising out of the landlord's suit for rent 
be consolidated, " x 

The appeals came on for hearing on the 16th October before a 
Board composed of Lord Thankerton, Sir John Wallis and Sir 
George Lowndes, 

W. Wallach for the Respondent : The amount or value of the 
subject matter of the suit inthe Court of first instance and on 
appeal to the Privy Courcil being below Rs, 10,000, the appeal is 
incompetent : Section rro Civil Procedure Code; Gudivada v. 
Maddi Mahalakshmamma (1); Mukhial v. Kishuni (2) and 
Rajendra v. Rash Behari (3). 

[Their Lordships observed that the question here did not 
involve the rst but the and para of section 110, and that the 
Board's judgments in Mukhlal v. Kishuni (a) and Rajendra 
v, Rash Behari (3) did not touch the zad para at all.] 

A. V. Subramania v. Sellammal (4) [which the Board approved 
in Gudivada v. Maddi (1)] shows that the present case is governed 
exclusively by the first paragraph of section rro, 

[Lord Thunkerton: If the reasoning in 4. V, Sudramania v, 
Sellammal (4) is correct, the section is indeed very badly drafted, 
The 2nd para, is an alternative and its terms do not affect the first, 
It saya nothing about the Court of first instance.] 

The certificate of the High Court was granted onthe asth 
February 1929 prior to the three recent decisions of the Board. 

J. M. Pringle for the Appellant; The sum of money actually 
at stake—the year's rent—does not represent the true value : 

Radha Krishna v, Sundaraswamier ; (5). 


(1) (1929) L. R. 57 I. A. 56 ; 1. L. R. 53 Mad. 147 ; 51 C. L. J. 168.. 

(2) (1930) L. R. 57 I. A. 279 ; 52 C, L. J. 429. 

(3) (1931) 53 C. L. J. 390 35 C. W. N. 669. 

(4) (1915) J. L. R. 39 Mad. 843. (5) (1922) I. L. R. 45 Mad, 475 (481). 
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This is a case of recurring liability, as in Surapati v, Ram 
Narayan (1), which the High Court probably had in mind when 
giving us leave to appeal, 

[Zord Thankerton < To come within the 2nd para of section rro 
the decree must involve etc, The word ‘must’ is very emphatic, 
It means, must necessarily involve, in the sense that the question 
would become res judicata in a second suit.] 

The Board always attach great weight to the certificate given by 
the High Court: Radha Krishna v. Sundaraswamier (a). 

[Zord Thankerton pointed out that the recent decisions of the 
Board were not before the High Court when it granted the 
certificate, | 

At the conclusion of the argument, Lord Thankerton 
announced that having regard to the recent decisions of the Board, 
their Lordships thought that leave was not properly granted by the 
High Court, but that, under the special circumstances of the case, 
they would grant special leave to appeal, 

The appeal was heard on the merits on the 28th, 29th and 30th 
October 1931 before a Board consisting of Zord Thankerion, Lord 
Saloesen and Sir George Lowndes. 

J. M. Pringle forthe Appellant: The District Judge rightly 
held that the onus was on the tenant to prove that he did not get 
possession of all the land ; Durga Prosad v. Rajendra (3) ; Kumar 
drun Chandra v, Bhagaban (4), and his finding that he (the tenafit) 
was in possession, could not be disturbed; Durga Chomükrani v. 
Jewahir Singh (5) and section 100, Civil Procedure Code. 

We should, in any event, be allowed rent forthe share of which 
the defendant was in possession. Inthe interests of justice the 
Board should entertain the plea even at this late stage: Connecticut 
Fire Insurance Company v. Kavanagh (6), per Lord Watson. 

Wallach (with Pennell) for the Respondent: The appellant 
cannot now raise a new contention: Gajadhar v. Ambika (7); 

' Secretary of State for India v. Raja Jyoti Prashad Singh (8). 
There are no materials before the Board for determining the 
question of apportionment of the rent. 

Pringle replied : The Court is competent to apportion the rent 

(1) (1923) T4 R. 50 I. A, 155. 

(2) (1922) I. L. R. 45 Mad. 475 (481). 
(3) (1913) L. R. 40 I, A. 223 ; I, L. R. 41 Calc. 493 3 19 C. L. J. 95. 

(4) (1931) 54 C. L, J. 31 ; 35 C. W. N. 1011 (E. B). 

(5) (1890) I. L, R. 18 Calc. 23 (P. C). (6) [1892] App. Cas. 473 (480). 

(7) (1925) I. L. R, 47 All. 459 (P. C.). 

(8) (1926) I. L. R. 53 Calc. 533 (P.C) 


15 
P. C. 


1931. 
— 
Jogesh Chandra Roy 
v. 
Emdad Meah, 


76 


P. C. 


1931. 
ww 
Jogesh Chandra Roy 
y. 
Emdad Meah, 


November, 20, 


THE CALCUTTA LAW JOURNAL, [Vor, LV. 


though not asked for in the plaint ; Annada Prasad v. Mathura 
Nath (1). 

[Their Lordships observed that the appellant did not take this 
point in the High Court.] 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—These are two consolidated appeals from 
two decrees of the High Court of Judicature at Fort William in 
Bengal, dated the rath June, 1928, which reversed a decree of the 
District Judge of Chittagong, dated the 27th June, 1925, modifying 
a decree of the Subordinate Judge of Chittagong, dated the r4th 
June, 1924, and dismissed the suit, in which the appellant was 
plaintiff, with costs, 

The appellant is the owner of a Noabad /a/s&in the District 
of Chittagong. At the time of the Cadastral Survey operations 
of 1895 Homar Ali, the father of the respondent, was recorded as 
holding the tenancy of two Jefes, Nos. 83 and 99, in the survey 
records. Homar Ali died in rgo2, leaving a widow, a son (the 
respondent) and four daughters, 

In-the present suit, which was instituted on the rsth April, 1920, 
the appellant seeks to recovar from the respondent rent for the 
year 1326 B. S. (1919-1920) under a kabulyat dated the rrth 
October, 1917, which related to part of Jo/e No. 83, but it will be 
necessary to relate the events which led up to the execution of the 
&abulyat by the respondent, 

In rgrio the appellant instituted a suit for possession of Jote 
No, 83 against Homar Alis widow and the respondent and obtained 
a decree in his favour in 1912, He executed this decree in 1913, 


In 1916 he brought a similar suit for possession of Jote No. 98 
against not only the widow and the present respondent, but also 
against Homar Alis four daughters as well, In October, 1917, 
this suit was compromised as between the appellant and Homar 
Ali's widow and the respondent, the daughters being first excluded 
from the category of defendants on the petition of the appellant ; 
a solehnama was then executed by the appellint, the widow and 
the respondent, under which, out of the 20 drones odd of which 
the holding consisted, the widow and the respondent were to hold 
1I dromes odd under the appellant at a rent thereby fixed and the 
appellant was to get khas possession of the balance of 8 drones odd. 
The respondent further agreed to pay a sum of Rs, 1,400 in respect 
of the appellant’s costs and mesne profits by instalments and 
executed a mortgage therefor, In conformity with the compromise 


(1) (19oc) 13 C. W. N, 702. 
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the appellant obtained a decree dated the sth December, 1917. 
It was part of the settlement of that suit, which related to Jose 
No. 98, that the respondent should execute the kabulya? relative to 
Jote No, 83, dated the xrth October, 1917, already referred to, 
which forms the basis of the present suit. 

By this kabulyat the respondent took a de-Raemi (non-permanent) 
settlement as a yearly tenant of 10 drones odd out of the r4 drones 
5 kanis odd, which made up /Jote No. 83 and which were stated to 
be in the &&as possession of the appellant, and agreed to pay an 
annual rent of Rs, soand 1,858 arhis 934 seers of paddy or 
Rg, 1,239—-1, the price thereof, l 

In January, 1926, the respondent’s sisters brought a suit against 
the present appellant and respondent for a declaration of their right 
and confirmation of their possession, to the extent of their share as 
co-heirs of Homar Ali in Jote No. 83. 

"The present tuit was brought in April, 1920, and the relief 
claimed by the appellant is a decree for Rs. 2,0;8-14-0, made 
up of (1) the market price of 1,858 arkis 914 seers of paddy, with 
damages thereon at 25 per cent., and (2) cash rent of Rs, so, with 
damages at 25 per cent, and he further claims allother or further 
reliefs which the Court may think fit and proper. The leading 
defence was that the 4Aadz/yat was obtained by the appellant from 
the respondent by fraud and undue influence ; this defence was 
rejected by the Subordinate Judge and the District Judge and is 
no longer in issue, 

The remaining defences were that the appellant had failed to 
put the respondent in possession of the subjects let and was 
therefore not entitled to rent, and that, in any event, the appel- 
lant was not entitled to the paddy rent at market price, but only at 
the price fixed by the kabuliyat, and was not entitled to damages. 

The suit by the respondent’s sisters and the present suit were 
before the same Courts, On the 13th June, 1924, the Subordinate 
Judge gave decree in favour of the plaintiffs in the former suit, 
and on the 14th June he gave the appellant decree in the present 
suitfor Rs, 50 cash rentand Rs. 1,589-4-0, the market price of 
the paddy, with damages at the reduced rate of 614 per cent. He 
held that the respondent knew, when he executed the Aadulyat, 
that the whole 16 annas would not be available, and that he could 
not turn round and say that because the appellant ‘could not put 
him in possession of the whols 16 annis he was not liable to pay 
rent or that the &abu/iya£ was not binding oa him, The appellant 
appealed against the 'decree in the sisters' suit, and both parties 
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appealed against the decree in the present suit, to the District 
Judge. 

The District Judge delivered judgment on the appeals in the 
present suit on the 27th June, 1925. The learned Judge held that 
the onus was on the respondent to prove that he did not get actual 
possession of any portion of the land and he declined to accept 
the respondent’s evidence without corroboration ; he therefore held 
that the respondent got possession of all the land of the &a2ulyar. 
Differing from the Subordinate Judge he held that the paddy rent 
was fixed at the price in the kabulya#, and he increased the rate of 
damages to 25 per cent, Subject to these modifications, he decreed 
in the same terms as the Subordinate Judge. 

On the 19th August, 1925, the District Judge affirmed the 
decree of the Subordinate Judge in the sisters! suit, against 
which decision the present appellant appealed tothe High Court, 
In the present suit both parties appealed to the High Court. 
The appeals in both suits were heard together and one judgment 
dealing with both suits was delivered by the High Court on the 
12th June,é1928, In the sisters’ suit the judgments of both 
lower Courts were affirmed, but in the present suit the judgments 
of the lower Courts were reversed and the appellant’s suit was 
dismissed on the ground that the onus was on the appellant as 
landlord to prove that he had put the tenant in possession— 
therein differing from the District Judge—and that, in view of 
the decision in the sisters’ suit, it was not possible for the appel- 
lant to show that he had put the respondent in possession of the 
share in which the possession of the respondent’s sisters had been 
confirmed, there being no suggestion anywhere that the latter had 
at any time been actually dispossessed in respect of that share, 


- The decree of the High Court inthe sisters’ suit has not been 
appealed from, and is now final, but the appellant has appealed 
against the decree of dismissal of the present suit, 

The appellant maintained that the decision of the District 
Judge was right ; he did not press his claim for the market price 
of the paddy rent, He contended that the District Judge rightly 
put the onus on the respondent of proving non-delivery of posses- 
sion, and claimed that the District Judge had found as a fact that 
the respondent was in actual possession of all the land of the 
&abulyat, such finding bsing final and binding under Section roo 
of the Civil Procedure Code, The passage founded on in the 
judgment of the District Judge is as follows :— 

“ The question is whether the appellant" (£e, the presant 
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respondent) ‘‘ was given actual possession so as to enable him to 
cultivate it, Such possession is quite distinct from the construc- 
tive possession of a female co-sharer, which was all that was neces- 
sarily in issue in the other suit, The onus is on the appellant to 
show that be did not get actual possession of any portion of the 
land. On this point there is only defendant’s uncorroborated 
evidence. He says: 'My father's heirs did not allow me to take 
possession of the lands covered by the atta, We went to Bharat 
Babu and Jogesh Babu and told them that I could not get posses- 
sion of the lands, The lands were in possession of myself and my 
father's other heirs, 1 got no possession of lands outside those 
which were already in my possession) If he had stated that there 
had been partition among himself and his sisters and that they 
remained in possession of their shares, his case would have been at 
least intelligible, but he does not say so, and, if he had, I should 
not have believed him without corroboration. I hold that he got 
possession of all the land of the &adulyaz”, 

It is clear that the finding in the concluding sentence is based on 
the failure of the present respondent to discharge the onus of proof 
which the District Judge held to be incumbent on him, and is not a 
finding on positive evidence, Their Lordships are unable to agree 
that the onus was on the tenant in the present case, ln their opi- 
nion, where there is no dispute as to the identity of the subjects let, 
but the tenant denies that he has ever got possession of the sub- 
jects, it is for the landlord to prove that he has discharged his 
obligation to put the tenant in possession before he can enforce the 
tenant’s obligation to pay rent, The cases cited by counsel for the 
appellant were either cases where the tenant had already paid rent 
under the lease or where the tenant claimed that certain subjects, 
of which he had not got possession, where within the subjects let, 
which the landlord denied. In these cases the onus would prima- 
tily be on ths tenant, Durga Prasad Singh v. Rajendra Narayan 
Bagchi (1) ; Kumar Arun Chandra Singha v, Bhagaban Chandra 
Roy Choudhury (2), It was not proved in the present suit that 
the respondent had paid a previous year’s rent, 

"But, fürther, their Lordships are of opinion that the District 
Judge erred in treating the constructive possession of a female 
co-sharer as irrelevant, The landlord must not only show that 
the tenant is in possession of the subjects of the lease, but that 
such possession was attributable to the lease, or might be so, But 


(1) (1913) L. R. go 1. A. 223 ; L L. R. 41 Calc. 493 ; 19 G L, J. gs. 
(2) (1931) 54 C. Le J. 31 5735 C. W. N. 1011. 
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in the present case it is;nOw certain that possession of the subjects 
must be attributed—to the extent of their g annas 4 pies share—to 
the sisters’ possession, for the decree in their favour declares their 
right and confirms their possession thereof, and, if they were not 
in possession and required an order for possession, a claim toa 
mere declaration would not be competent, in view of the proviso 
to section 42 of the Specific Relief Act, Even if they were notin 
actual possession, the sisters' right to such share in the subjects is 
established, and the appellant could not have given possession 
to the respondent of any part of the sisters’ interest, which was an 
undivided share and affected the whole of the holding. 

Their Lordships are therefore of opinion that the respondent 

has not been given possession under the Aadu/yat of the land there- 
by let, and that the appellant is not entitled to recover the rent as 
claimed. But the appellant maintained alternatively that he was 
entitled to the rent claimed, subject to an abatement in respect of 
the sisters' share, of which he was unable to give possession under 
the Aadulyat, Admittedly such a claim was made for the first time 
by the appellant at the hearing of this appeal, Jt is incidentally 
referred to by the respondent in ground No. 2o of his memorandum 
of appeal to the District Judge, and is nowhere else referred to, 
not even in the appellant’s case, 
. Their Lordships agree with the conclusion of the Subordinate 
judge on.the evidence that the respondent got possession of that 
share of the land that was available for possession apart from the 
sisters’ share ; indeed, this admission is involved in the respon- 
dent's own evidence. While this case foran abated rent should 
have been raised and investigated along with the other questions 
in the case, their Lordships are of opinion that it would bean 
injustice, if the appellant is prepared to submit tothe penalties of 
his failure to raise it earlier, that the respondent should escape 
from payment of rent in respect of the possession which he can 
alone attribute to the Aadu/yat, 

The position is somewhat unusual, /o/e No, 83 consisted of 
x4 drones odd ; ofthe 16 annas interest therein the respondent's 
sistera are entitled to a 9 annas 4 pies share under the decree of 
1928, whereas under the decree of 1912 the respondent and the 
widow, though equally heirs of Homar Ali, have no share as such 
in the Jove, and the appellant has right to the balance of the 16 
annas, The &adulyat dealt with ro drones odd out of the 14 drones 
odd, and one Asadali has obtained settlemant of the remaining 4 
drones odd from the appellant, Their Lordships are not satisfied 
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that they baye before them all the material on which to deci le on 
the proper amount of the abatement. For instance, it may depend 
o2 the circumstances whether the rent under the Aadsu/yat should 
be apportioned as if the sisters had a 9 annas 4 pies interest in the 
land of the &adulyat, or whether the 16 annas interest in the whole 
14 drones of the Jote should be apportioned and the whole 4 drones, 
which were reserved by the appellant from the Aadulyat, should be 
treated as part of the appellant’s share of the 16 annas interest in 
the whole /o/e. If this were so, it might be that the sisters would 
be entitled to a larger share in the ro drones, Accordingly, their 
Lordships are unabla to dispose of the appellant’s claim for an 
abated rent, and, in accordance with the appellants request; if 
their Lordships should taks that view, the case will be remitted 
for the purpose of investigating and deciding what is the proper 
abatement to make on the rent under the Aadulya¢ for the year 
i919—1920 in respect of the sisters’ interest as heirs of Homar 
Ali in Jote No. 83, and for a decree for the rent after deduction of 
such abatement. 

Accordingly the appeal should be allowed, but the appellant 
must pay the costs of the appeal, as he has failed in the issues 
raised in the case on appeal. The decrees of the Courts below 
should be set aside, and the case should be remitted to the High 
Court as above stated, leaving the costs already incurred below 
to be dealt with by that Court, Their Lordships will humbly 
advise His Majesty accordingly. 

Barrow, Rogers and Nevill: Solicitors for the Appellant. 

Į. Æ. Lambert: Solicitor for the Respondent, 
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Before Mr. Justice B. B. Ghose and Mr. Justice IN. K. Bose. 
NILKANTA GHOSAL 


T. * 
RAM CHARAN ROY AND OTHERS,” 


Decree obtained by a Benamdar, whether can be executed by the trme omner— 
Question whether the person seeking execution is tras owner or not, if can be 
decided under section 47 Civil Procedure Code (Act V of 1908)—The right of 
the trus owner as executor of the benamdar's Will, if can be restricted by the 

, Court. 
There was no bar to a true owner to execute a decree which was obtained by 
another person as a Benamdar. 


it is well settled that a Benamdar is a mere name and as it has been called 
a mere mask. There is nothing which prevents the person behind the mask to 
take off the mask and to appear in proper person before the Court. 

Abdul Eurtemy v. chukhun (1) followed, 


Palaniappa Chettiar v. Subramania Chetifar (2) dissented from, 


Where there was no dispute between the person who was alleged to be the 
Benamdar and the person who alleged himself to pe the true owner, the questión 
whether the person seeking execution was the true owner or not could be decided 
under section 47 Civil Procedure Code. : 


Where the Benamdar left a Will and stated therein that she was the Benam- 
dar and the property for which the decree had been obtained did really belong 
to the true owner who tool. out probate as executor 1 


Held, that the trus ownsr was also entitled to execute the decree as executor 
and his right as such could not be réstricted by any direction to submit any 
report to the Court which had granted the probate or to the Collector and pay 
additional Court-fee. It is not the duty of the Civil Court to collect probate duty 
with regard to the Will of any person. It isthe duty of the Probate Court and 
Revenue authority under the Succession Act, 


Appeals by the Decree-holder who sought to execute a decree 
obtained by his wife in Benami, 


The material facts will appear from the judgment. 

‘Messrs, D. N. Chakrabarti, Kalikinkar Chakrabarti and 
Satindra Chandra Khasnabis for the Appellant. 

Mr. Gofendra Nath Das for the Respondents, 

The judgments of the Court were as follows : 

* Appeals from Original Orders Nos. 380 of 1926 (with ctoss-objection) and 


369 of 1927, against the orders of S. C. Bose, Esq, Subordinate Judge of 
Burdwan, dated the 13th September 1926 and 18thjMay 1927 respectively. 


(1) (1879) 5 C. L. R. 255. (2) (1924) I. L. R. 48 Mad. 553. 


Vor, LV.] HIGH COURT, 


B, B. Ghose, J. :— This is an appeal by one Nilkanta Ghosal 
who sought to execute a decree against the respondents which was 
obtained by his deceased wife Kanchan Barani Dabi, The lady 
brought the suit against the respondents in which the decree was 
obtáined, and it appears that the respondents took the plea that the 
lady was the Benamdar of the present appellant, In that suit the 
appellant evidently for the purpose of preventing the suit being 
dismissed on the ground of its being brought by a Benamdar (as 
the law then understood was thata Benamdar could not sue for 
recovery of possession of landed property) gave evidence that the 
lady was the real owner, Kanchan Barani died after having left a 
Will and in her Will she stated that the property in question was 
her husband's property and as she had no interest in it her heirs 
would not succeed to it, After her death her husband as executor 
of the Will of Kanchan Barani took out probate. He applied for 
execution of the decree onthe allegation that he was the real 
owner of the property and Kanchan Barani his late wife was ouly 
the Benamdar, The Subordinate Judge was doubtful whether a 
true owner could execute a decree which.was obtained by another 
person as Benamdar, Ido not see that there is any difficulty in 
-holding that a true owner can execute such a decree, If one really 
considers what a Benami transaction is and what the position of the 
Benamdar is there should be no difficulty. It is well settled that 
Benamdar is a mere name, and asit has been called a mere mask, 
Behind the name of the fictitious owner there is the real owner and 
also behind the mask is the person who is the real owner of the 
property, That being so I do not see that there is anything which 
prevents the person behind the mask to take off the mask and to 
appear in proper person before the Court, The principle is 
supported by the case of Abdul Kureem v, Chukhun (1), decided in 
7879. This case was no doubt dissented from, as pointed by the 
learned Advocate for the respondents, in Palaniappa Chettiar v. 
Subramania Chettiar (2). But with great respect to the learned 
Judges the reasons stated by them do not commend themselves to 
me. I prefer to follow the case of ourown Court, There is no 
reason therefore why a true owner cannot execute a decree obtained 
in the name of his Benamdar, 

The learned Advocate for the respondents contends that the 
question whether the appellant is the true owner or not cannot be 
decided under section 47 Civil Procedure Code by the Executing 
Court, His argument might have required consideration if there 

(1) (1879) 5 C. L, R..253. (2) (1924) I. L. R. 48 Mad. 553. 
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was dispute between the person who was alleged to be the Benam- 
dar and the person who alleges himself to be the true owner, 
But when the judgment debtor raises the question that the person 
who seems to execute the decree was nota trus owner, I do not 
see why that question cannot be decided uader section 47 Civil 
Procedure Code. ef 

It is next argued on behalf of the respondents that the Subor- 
dinate Judge was right in his view of the fact that the lady was'the 
real owner of the property for which she obtained the decree, 
The Subordinate Judge was of opinion that the lady made the 
statement in her will under some misapprehension. This is an 
assumption which the Subordinate Judge was not entitled to make 
without any evidence, It is quite clear that the appellant stated in 
the suit itself that the lady was the real owner in order to avoid 
the suit being dismissed on that ground, The money for acquir- 
ing the property came undisputedly from his fund and there is no 
reason why he should not be considered to be the true owner, 
The appellant is therefore entitled to execute the decree in his 
right. He was also entitled to execute the decree as executor of 
the Will of his wife. The Subordinate Judge held that he could do 
30, But there is no reason why his right to execute the decree 
should be restricted by stating that he should report to the Court 
which granted the probate or to the Collector and pay additional 
Court fee, It is not the duty of the Subordinate ‘Judge to collect 
probate duty with regard to the Will of any person, It is the duty 
ofthe Probate Court and Revenue Authority under the Succession 
Act. The Subordinate Judge is therefore wrong in limiting the 
right of the appellant to execute the decree as executor under the 
will as he has done, 

The order therefore of the Subordinate Judge is set aside and 
the case sent back to that Court for allowing the appellant to 
execute the decree in any capacity he likes, 

This judgment will govern both the appeals, 

The appellant is entitled to the costs of these appeals but he 
will not be entitled to the costs of the preparation of the paper 
book as unnecessary papers were printed, The hearing fee is 
assessed at five gold Mohurs for the two appeals together. 

The cross-objection is dismissed with costs, 


N. K, Bose. J :—I agree. 
S, K, R. Appeals allowed, 


Vor. LV.] HIGH COURT. 


Before Mr, Justice M. N. Mukerji and Mr. Justice S. IN. Guha, 
Su JITESWARI DASI 


7. 
SUDHAKRISHNA MUKHERJI.* 


Execution sale— Decree-holder who is also receiver appointed by Court in osses- 
sion cf the property—No special leave taken by the Receiver to bid at the 
anction-sale-—Froperty purchased by the decree-holder Recetver—Sale, if can 
be up held—Second appeal, tf competenti, 


A person in a fiduciary position, having special means of knowledge ought 
not to be allowed to buy or bid for the property without the leave of the Court, 
and this doctrine does not depend on the fact of undue knowledge but merely 
on the probability of it. The general principle which should guide the Court is 
that nobody must allow himself to get into a position where his interest conflicts 
with his duty. The Court should carry out this principle not by examining each 
particular case and weighing the details of the conflict between interest and 
duty but by certain prohibitions with regard to. persons who hold positions in 
which a conflict might arise. 


Nugent v. Nugent (1) followed. 

A decrec-holder was appointed receiver under Order 40 Rule 1 of the Code of 
Civil Procedure in respect of certain properties. He took the permission of the 
Court to bid for and purchase the properties as required by Order 21 Rule 72 of 
the Code, But he did not apply for obtaining any leave from the Court, informing 
it that he was a receiver appointed in respect of the said properties, He then 
purchased the properties at the auction-sale : 

Held, applying the rule in Nugent v. Nugent (1) thatthe sale cannot be 
upheld as the omission to take special leave of the Court was not merely an 
irregularity and as such it vitiated the sale. 

Held further, that section 47 Civil Procedure Code was applicable to the 
present application for setting aside sale and as such a second appeal to this Court 
was competent, 

Appeal by the Judgment-debtor, 

Application for setting aside execution sale, 

The material facts will appear from the judgment. 

Dr, Bijan Kumar Mukerji for the Appellant, 

Mr, Rupendra Kumar Mitra for the Respondent, 

C, A. V. 

The judgment of the Court was as follows : 

The question which has to be considered in this appealis 
whether an execution sale at which & decree-holder who was also 
the receiver in respect of the property sold, made purchase of the 


* Appeal from Appellate Order No, 521 of 1930, with application, against the 
order of Mr. B. K, Basu Esq., District Judge of Burdwan, dated the 23rd August, 
1930, reversing the order of Babu Kunja Behaii Ballabh, Subordinate Judge, 
Burdwan, dated the 16th December, 1929. 

(1) [1508] 1 Ch. 546. 
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properties should be set aside, The receiver was appointed under 
Order 4o Rule 1 of the Code. He took the permission of the Court 
to bid for and purchase the properties as required by Order 21 
Rule 72 of the Code, But it is not disputed that he did not apply 
for or obtain any leave from the Court, informing the Court that 
he was a Receiver appointed in respect of the property. It may be 
conceded that the fact that he wasa Receiver was not unknown 
to the Court as he appears to have previously made an application 
in that capacity for an order for sale, and the said order had been 
made expressly stating that the application which he had made as 
Receiver was granted, It however, does not appear that the Court 
ever felt called upon to consider the question whether although he 
was a Receiver he should be permitted to purchase the property 
which was under his management and in his possession a8 such 
Receiver. 


The District Judge in reversing the orderof the Subordinate 
Judge, who had set aside the sale observed thus — 


“ The gist of the matter is that a trustee for sale is absolutely 
debarred from purchasing the property himself, because as seller 
his interest or rather his duty would be to get the highest price 
and as buyer his interest would be to get the lowest price, and 
the merging of the positions is prohibited, The question is whether 
in this case the decree-holder as Receiver was in the position of 
the seller, The learned Subordinate Judge has held that as 
Receiver his duty is to pay off the decree money or to get as high 
a price as possible for the property.” It is argued however, that 
the Receiver had really no duties in connection with the sale, He 
was appointed merely to keep the property in tact, and to preserve 
it for sale in execution of his own decree. The sale was held in 
the usual way by the Court itself and the Receiver had no duties 
in connection therewith, He was not a trustee for sale. At the 
sale, therefore, he had no duties to see that the propetty fetched 
the highest possible price. There was, therefore, no conflict 
between duty and interest at the sale itself, This seems to. me 
to be the correct view of the matter, Ido not think it would 
be right to vacate the sale merely on the ground that the property 
was purchased by the decree-holder who was already in possession 
as Receiver, though of course being in the position of a trustee he 
has to show that the transaction was strictly fairand that he did 
not use his position as trustee to the disadvantage of the judgment- 
debtor, ” 

The learned District Judge went into the question of adequacy 


Vor. LV.] HIGH COURT, 


of the price fetched at the sale, and being of opinion that the 
price fetched was not inadequate and that there was no substantial 
loss, he upheld the sale, 

The case of Mugent v. Nugent (1) is an authority which directly 
covers the question. In that case the rule of the Court was 
affirmed that a person in a fiduciary position, having special means 
of knowledge, ought not to be allowed to buy or bid for the 
property without the leave of the Court, and it was further held 
that this doctrine of the Court does not depend on the fact of 
undue knowledge but merely onthe probability of it. It was also 
said in that case that the general principle which actuates the 
Court in deciding its procedure in matters of this kind is that 
nobody must allow himself to get into a position where his interest 
conflicts with his duty, and that the Court carries out this principle 
not by examining each particular case and weighing the details of 
the conflict between interest and duty, but by certain prohibitions 
with regard to persons who hold positions in which a conflict might 
arise. The Receiver in that case was not a trustee for sale but he 
was a defendant ina partition action and was in possession when 
the sale was held at the instance of a mortgagee outside the action. 
Two earlier decisions to the same effect were referred to and 
approved, Aleen v. Bond (2) and Boddington v. Langford (3). The 
disability of a Receiver in this respect is well-recognized in England 
(Kerr on Receioer, oth Edition p. 264 and p.285), as well as in 
America (High on Receiver, 4th E jitioa para. 193). In Woodroffe on 
RReestvers, 4th Edition pp. 211-213 is given the report of two cases 
from which it would appear that on the Original Side of this Court 
the practice is for a Receiver to take the special leave of the Court 
if he intends to bid atthe sale. Itis quite clear that if special 
leave has to be given or refused the facis of each particular case 
have to be considered with care and the expediency or inexpediency 
of the course to be adopted would have to be carefully weighed. 

The question that next arises is whether the absence of the 
leave makes the sale void. Now if a decree-holder purchases with- 
out taking the permission contemplated by the Code, the words of 
sub-section (3) of section 294 of the Code of 1882 and of rule 72 of 
order at of the present Code them.elves show that the sale is not 
void nor a nullity but is only to be avoided on the application of 
the judgme.;t-debtor or some other person interested. This is so 

even if permission was asked for and refused, and considering the 


(1) [1998] 1 Ch. 546. 
(2) [1841] Fl. & K. 196 (213). (3) (1845) 15 Ch. Rep. Ir. 558n, 
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question whether the sale should be set aside or not it will have 
1931, to ba seen whether the property has been realised to the best 
Sm. Jitenwari Dagi; 24vantage [see; Rai Radha Krishna v, Bisheshar Sahay (1). The 
sais eae ‘case of Kankaya Lal v. National Bank of Ind, Limited (a) 
Mukerji. upon which the respondent has relied, does fot touch ‘the 
== present question, because their Lordships, while affirming the 
| proposition that when any one is in a fiduciary position he 
‘cannot sell to himself, held that as a matter of fact no such 
position arose in the case, If Nugent v, Nugent (3) should be held 
to apply to this country, there can be no question of upholding the 
sale'on the ground that the omission to take the special leave 
ofthe Court was merely an irregularity and that such irregularity 
would not vitiate the sale unless there was substantial injury. 

It is not necessary to go into the question whether O, ar, r. 
73 of the Code should be held to include a Receiver, Even apart 
from that rule the rule in Nugent v. Nugent (3) isa sound and 
salutary rule and there is no reason why it should not be followed 
in this country, 

"We are of opinion that the sale cannot be upheld. We allow 
the appeal and reversing the order of the District Judge direct that 
the arder of the Subordinate Judge setting aside the sale be restored. 

A question has been raised as regards the compétency of the 
appeal. It is-unnecessary to deal with the question because the 
appellant has taken the precaution of applying in revision as well, 
‘But we may point out that the appellan!s application for setting 
aside the sale was made under section 47, order 21, r, go and section 
151 of the Code, and that in our opinion section 47 was applicable 
and a second appeal to this Court is competent, We allow the 
appeal with costs to the respondent in ‘this Court and in the Court 
below ; hearing fee in this Court is assessed at 3 gold mohurs, 

The application under section 115 of the Code is dismissed 
but. without costs, 

We have not dealt with any of the other objections urged in 
the-appeal, but we desire to invite the attention of the Court 
below which may have to issue a sale proclamation afresh to the 
observations made in Dedendra Nath Sadhukhan y. Radha Kissen 
-Chamaria (4) and Kumar Pashupati Nath Mahak v. Ths Bank of 
Behar (5). 

D.K. B. Appeal allowed. 
(1) (1922) L. R. 49 I. A, 312 ; 37 C. L. J. 430. 

(2) (1923) L. R. 5o I. A. 162; 40 C, L. T. 1, (3) [1908] 1 Ch. 546. 

(4) (1930) 35 C. W. N. 142. (s) (1931) 35-C. We N, go7. 


Vor, L'V.] HIGH COURT, 


Before Mr, Justice M.N, Mukerji and Mr, Justice S, N. Guha, 


MAFIZUDDIN AHMAD 


V. 


NARAYANGAN] CENTRAL CO-OPERATIVE 
SALE AND SUPPLY SOCIETY LTD.* 


Co-operative Societies Act (II of 1912) Section 43, Rule 22 Sub-rules (1) and (6) 
— Dispute referred to the Registrar of Co-operative Societies for arbitration — 
Dispute, if thould be of a character referable to membership only—Award 
given in the form of a preliminary decree and a final decree for sale—Exe- 
cution of awmard—Furisdiction of the execution Court— Scoje. 

The terms of sub-rule (1) of Rule 22 framed under section 43 of the Co-opera- 
tlve Societies Act do not confine the dispute to such as may be referable to mem- 
bership only. 

Zemindara Bank Sherpur Kalan v. Suba (1) followed. 

Sub-rule (6) of rule 22 framed under section 43 of the Co-operative Societies 
Act is not meant to take Away the jurisdiction ofan executing Court to enquire 
into the competency of the award on the ground of jurisdiction in the same way 
as of a decree which it has to execute and within such narrow limits as have bean 
prescribed by the full Bench decision of Gera Chand Haldar vy. Prajuila 
Kumar (2). 

Appeal by the Judgment-debtor Petitioner, 

Applicationifor execution of award, 

The material facts will appear from the judgment, 

Mr. Phani Bhushan Chakrabarty for the Appellant. 

Messrs, Atul Chandra Gupta and Nagendra Natk Bose for 
Respondents, 

C. A, V. 

The judgment of the Court was as follows :— 

Two persons Mafizuddin Ahmed and Jowadali Khondar 
executed a security bond in favour of the Naraingungs Central 
Co-operative Sale and Supply Society Limited in connection with 
their appointment as brokers for supplying jute to the Society. 
. They having incurred certain liabilities in connection with their 
work as such brokers—the Society referred the dispute to the 
Registrar of Co-operative Societies of the Dacca Division? who 


"Appeal from Original Order No. 154 of 1931 against the Order of Babu 
Mahendra Nath Lahiri, Subordinate Judge, Second Court of Dacca, dated the 
26th January 1931. 


(1) (1922) 71 1. C. 722. 
(2) (1925) 42 C. Lo J 1 ; 29 C. W, N.' 948. 
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appointed an arbitrator in accordance with the provisions of Rule 
22 framed under section 43 of the Co-operative Societies Act (II 
of rgr2). The arbitrator made an award in the shape of a 
preliminary decree and thereafter in the form ofa final decree for 
sale of the secured property. The award being put into execu- 
tion, objections were entered by the judgment-debtor No, r Mafi- 
zuddin Ahmad, These objections were over-ruled and on that he 
has appealed. Two ground: hive been taken in the appeal, 

The first ground is that the reference under Rule 22 sub-rule 
(x) was u/fra vires inasmuch as the judgment-debtor No. 2 Jowad 
Ali was nevera member of the society. This objection was not 
specifically mentioned in the statement of objections filed by the 
appellant in the Court below. It was raised before the Subor- 
dinate Judge who rejscted it on two grounds; first, that the 
appellant was precluded from raising it bacause Jawad Ali himself 
had not contested the cise; and second, that the objection not 
having been specifically taken in the statement of objections filed 
by the appellant was not entertainable, because the Society had no 
opportunity of meeting it by adducing evidence, which was abso- 
lutely necessary in order to decide on the objection inasmuch as it 
involved a disputed question of fact. The first of these grounds is 
not tenable, but the second is a very reasonable one, We are of 
opinion that the decision of the Subordinate Judge on this point 
ought not to be disturbed, the more so, because of certain mate- 
rials to which our attention has been drawn and on which we are 
satisfied that the objection has no substance. 


The second contention urged is that the reference was w/fra 
vires inasmuch as the dispute such as it was not between the 
Society on the one hand and the two members on the other, gua 
members, but only in their capicity as brokers: in other words, 
that the dispute, not being of a character referable to their mem- 
bership but relatiog to transactions which they had entered into as 
brokers, was not one coming within the purview of the Rule which 
enables the Society to make a reference which may give jurisdiction 
to the Registrar to found the proceedings. An answer to this con- 
tention has been sought to b» given by a reference to sub-rule (6) 
of Rule 22 which purports to give finality to an award unless called 
in question by way of an appeal within a given time, This sub- 
rule in our opinion is not meant to take away the jurisdiction of an 
executing Court to enquire into the competency ofthe award oa 
the ground of jurisdiction in the same way as of a decree which 
is has to execute and within such narrow limits as have been 
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prescribed by the Full Bench decision of this Court in the case 
of Gorachand Haldar v. Profulla Kumar Roy (x). But the real 
answer to the contention, in our opinion, is that the terms of sub- 
rule (1) of Rule 22 do not confine the dispute to such as may be 
referable to membership only, The view we take is supported by 
such decisions ds Zemindara Bank, Sherpur Kalan v. Suba (2) and 
Pokkunurt Dasaratha Rao v. Chevuru Subba Rao (3). 


The appeal in our judgment cannot succeed, It is accordingly 
dismissed, We make no order as to costs, 


DER, Appeal dismissed, 
(1) (1925) 42 C. L. J. 1 ; 29 C. W, N. 948. i 
(2) (1922) 71 I. C. 722, (3) (1923) 72 1. C, 838. 


Before Mr. J uslice Pearson and Mr, Justice D. IN. Mitter, 


SRIMANTA CHATTOPADHYAY 
v. 


THE KHARARIA MEJOZILLA ZEMINDARY 
SYNDICATE LIMITED.* 


Presumption as lo. fixity of reni —Record.o f-right— Bengal Tenancy Act (VII 

of 1885) Secs, 50 and 115. 

When a record-of-rights has been published duly under Chapter X of the 
Bengal Tenancy Act and thereafter the landlord brought a suit for enhance- 
ment of rent and the tenant sought to rely on the presumption under sec- 
tion 50 of the Bengal Tensncy Act : 


Held, that, in view of the provisions ‘of section 115 of the Bengal Tenancy 
Act the tenant was not entitled to the benefit of that presumption. 

When a case is one governed by the Bengal Tenancy Act there cannot be 
any presumption of fixity of rent from uniform payment of rent for a very long 
time apart from section 50 of the Bengal Tenancy Act, 


Gulab Misser v, Kumar Kalanand Singh (1) distinguished. 
Appeal by the Defendant, 


: Suit for enhancement of rent upon a finally published record 
of rights, 


* Appeal from Appellate Decree No, 522 of 1930, against the decree of Mr. 
S. K. Bhattacharyya, Subordinate, Judge Additional Court, Khulna, dated 
the Isth July, 1929, affirming that of Babu Satya Charan Mukerji, Munsiff, 
and Court of Khulna, dated the sth May, 1928, 

(1) (1910) 12 C. L. J. 107 ; 14 C, W. N. 884. 
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The material facts appear from the judgment. 


Messrs. Brojolal Chakravarty and Jitendra Mohan Banerji 
for the Appellant, ! 


Mr. Sarat Chandra Roy Chowdhury and Dr. Bijan Kumar 
Mukherji for the Respondent, ; 


The judgments of the Court were as follows : 


Mitter, J;— This is an appeal on behalf of the defendant and 
it arises out of a suit for enhancement of rent of a tenure which 
the defendant holds under the plaintiff—The Khararia Mejozilla 
Zemindary Syndicate Ltd, The plaintiff claimed enhancement 
under section 7 of the Bengal Tenancy Act from Rs, 66-7-3 to 
Ra, 152-3-3, There was an alternative claim for assessment of rent 
at Rs, 139-13-6 at 977 annas per local Bigha, The Munsiff granted 
a modified decree to the plaintiff allowing his claim partially hold- 
ing that the Syndicate Ltd., was entitled to enhancement up to 
Rs, 125-8, The plea taken by the defendant with regard to pay- 
ment was negatived. On appeal by the defendant and cross-appeal 
by the plaintiff, the Addition Subordinate Judge has affirmed 
the decision of the Munsiff. Against this decree of the Additional 
Subordinate Judge, the present appeal has been brought and it 
is contended on behalf of the appellant that there has not been a 
proper trial of the appeal seeing that the lower appellate Court in 
dealing with the appeal relied on a document Ext, A which was 
not put in evidence in the suit out of which this appeal arises but 
wag put in evidence in another suit along with which the suit out 
of which the present appsal arises was tried with the consent of 
parties, The maia contention of the defendant is that there ought 
to bea remand seeing that the judgment of the lower appellate 
Court is vitiated by this defect, namely, that the lower appellate 
Court relied on Ext, A which was no part of the evidence in this 
case, Itisto bs observed that the Subordinate Judge has not 
rested his decision solely on Ext, A, The tenure in question was 
recorded in the record of-rights as a non-Makurari tenure and as 
such the plaintiff, the Khararia — Mejozilla Zemindary Syndicate 
Ltd. was entitled to get an enhancement ofrent under section 7 
unless the defendant established that the tenure was in existence 
from the date of the Permanent Settlement. In order to estab- 
lish that, the defendant sought to rely on the presumption under 
section 50 of the Bengal Tenancy Act by showing that for nearly 
half a century or more he had been paying rent at the rate of 
Rs, 66-7-3 and that consequently he was entitled to the benefit of 
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the presumption that the tenure was in existence from the date of 
the Permanent Settlement, The answer to this contention is that 
the record of rights has been published duly under Chapter X of 


the Bengal ‘Tenancy Act and, having regard to the provisions of- 


section 115 of that Act, it is clear that the defendant is not 
entitled to the benefit of that presumption. 


Then it is argued by Mr. Brojolal Chakravarty who appears for 
the defendant appellant that the defendant is entitled to the bene- 
fit of a presumption of fixity of rent from the uniform payment of 
rent fora very long time apart from the presumption under sec- 
tion 5o of the Bengal Tenancy Act. This contention again is 
untenable. The case is one which is governed by the Bengal 

` Tenancy Act and, if the defendant is not permitted to avail him- 
self of the provisions of section so by reason of the provisions of 
section 115 of the Act, he cannot fall back upon any presumption 
outside the Act, Mr. Chakravarty has referred to one or two cases 
in support of his contention that there is a presumption even apart 
from section 5o of the Act, An examination of those cases, how- 
ever, will show that some of them were not cases under the Bengal 
Tenancy Act atall, They were cases in ejectment to which the 
provisions of Bengal Tenancy Act did not apply. There were 
other cases amongst which the case of Gulab Misser v. Kumar 
Kalanand Singh (1) may be mentioned and therein the learned 
Judges observed that, even if the presumption under section 5o 
of the Bengal Tenancy Act did not apply to that particular case, 


there was nothing to prevent the tenant from establishing by other : 


evidence that he had a right of occupancy ata fixed rate. These 
cases do not, therefore, assist the appellant. Both'the Courts 
below have shown that there is evidence in this case to show that 
there has been a variation from the previous rent of Rs. 50 odd to 
Rs, 66 odd, They have relied upon a number of Jama Wasil 
"Baki papers which have been filed on behalf of the landlord in 
order. to show variation of rent. It is not necessary to examine 
those papers though Mr, Chakravarty has invited us to do so seeing 
that it would only have been necessary to do so for the purpose of 
rebutting any presumption under section so to which the defendant 
might have been entitled. But, as has already been stated that the 


presumption does not arise in'his favour, it is not necessary for the - 


landlord to show that that presumption has been rebutted by 
showing that there has been subsequent variation. of rent, Iam 


ü) (1910) 12 C. L. J. 107 ; 14 C. W. N. 884, 
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Civi, of opinion, therefore, that the decisions of the Courts below are 
Tga1. right and that this appeal should be dismissed with costs, 
wee 
Srimanta Chatto- Pearson, J :—I agree, 
`  padhyay : PAON 
tov R, M, Appeal dismissed, 
The Khararia : 


Mejozilla Zemin- 
dary Syndicate Ltd. 


Before Sir George Claus Rankin, Kt,, Chief Justice and 
Mr. Justice Pearson, | 


Civic. THE FIRM OF PRAYAG SHAHA SAHEB RAM 


1931, v. 
— > 
Fune, 16, 30. DWIJAPADA ROY AND ANOTHER." 


Provincial Insolvency Act ( V of 1920 ), Secs. 41, 42—Insoloent. unsuccessful 
in trade—Order of dischurge—Power of Court under Sec, 41-After—acquir- 
ed property, condition as regards. 


Merely because an insolvent was unsuccessful in trade, it cannot be sald 

that it has arisen from circumstances for which he cannot be justly held responsi- 

4 ble and section 42 of the rrovincial Insolvency Act was never intended to apply to 
a case of this sort. 


, Under Sectlon 41 of the Provincial Insolvency Act, itis open to the Court 
granting a discharge to the iosolvent to impose any condition as regards after- 
! acquired property. 
Appeal by a Creditor. 
Application by the Insolvent for an order of discharge. 
The material facts and arguments appear from the judgment of 
Rarkin, C. J. 
Mr. Narendra Nath Choudhury for the Appellant, 
Messrs, Eshitindra Nath Bose, Santosh Kumar Rakshit and 
Balaram Bose for the Respondents. 
The judgment of the Court was as follows— 
Rankin, C. J :—In this case, the insolvent presented his own 
petition on the 28th of April 1927. It appears that he had a grain 
business in Calcutta and that owing to loss he had closed it, there 


Fune, 30. 


“Appeal from Original Order No. 184 of 1930, against the order of B. K. 
Basu Esq., District Judge of Burdwan, dated the 4th January, 1930. ° 


Vor, LV.] HIGH COURT, 


being som: Rs, 4600 due by him to various creditors of the 
business, He had a long list of people who were indebted to him 
amounting to some Rs, 2592 ; but in his insolvency it does not 
appear that the Receiver has been able to collect all thig money. 
We are told that it may be that he has been able to collect some- 
thing like Rs. 300 or it may be even less, The result is that when 
the insolvent applied for his discharge the learned Judge found 
that the Receiver had no complaint against his. conduct in connec- 
tion with the insolvency, The Receiver took the view that the 
insolvent had done his duty and tried to assist the Receiver as 
much as he could and the learned Judge inspite of the opposition of 
the present appellant said that "the creditor has not fancied the 
Receiver in order to recover te insolyent’s assets, though he pro- 
mised to do so,” In the circumstances, he gave an immediate 
Order of discnarge on the gin ut January, 1930. That he nad no 
‘business to do at all because it iv quite clear that the insolvent 
came within the sc pe of the provisions of section 42 of the Act 
and it is absur1 i: a Case of tnis sort to say that the fact tha: the 
ingolvent’s assets are not of a value equal to vignt annas in the 
rupee has arisen from circums.ances for which he cannot jusdy 
be held responsible. Everybody is responsible for the way in 
which he conducts his own business and this section was never 
meant to apply to people merely because they unsuccessfully trade, 
Itis intended to apply to cases of a very different type. The 
learned Judge did not consid.r the case from that aspect at all, 
So he gave an order of discharge on the 4th of January 1930, It 
so happened that the insolvent’s father died on the and of February 
1930 leaving apparently a Will by which a substantial interest was 
given to the mother ; but the mother herself died on the 7th of 
April 1930—-all within some four months after the order of dis- 
charge. In the meantime, the creditor has brought an appeal in this 
High Court and the important provision of the Act which applies 
and has now to be considered is clause (4) of section 28 which 
says “ All property which is acquired or devolves on the insol- 
vent after the date of an order of adjudication and before his dis- 
charge shall forthwith vest in the Court or Receiver" and so forth, 
Now, ordinarily it would be quite a normal thing in the 
case of a small trader who has traded unsuccessfully and filed 
his own petition to suspend his discharge for six months, In 
this case, if we do that, as we now know, it will sweep away 
all that he will get from his father’s estate and, up to 
a certain point, there can be no doubt that the creditors ought to 
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get the benefit of the fact that in February or April, 1930 the 
insolvent appears to have come by a little bit of money, It is said 
that this particular share is very little indeed, It is said that it 
may be some Rs, 7oo only and, therefore, if we suspend his 
discharge for six months whether it is great or small—it will all go 
to the benefit of the creditors, In these circumstances, we have to 
consider whether that is the order that we should make. It is 
open to us to make any other order under section 4r of the Act 
granting him his discharge subject to any condition as regards 
after-acquired property. What we propose to do considering the 
whole matter is this: We will grant him his discharge as on the 
4th of January 1930 but that will be subject to this condition that he 
is to pay out of whatever he gets from his father’s estate in money 
or in kind—land or otherwise Rs. 500 to the Receiver for the 
benefit of the creditors, We make that a condition which we attach 
but we will allow his discharge to take effect as on the 4th of - 
There will be no order as to costs. 


Pearson, J :—I agree. 


R, M, Appeal allowed in part, 


CRIMINAL REVISION. x 


Before Mr. Justice H. G. Pearson, and Mr. Justice S. C. Mallik. 


CHAND KHAN 
v. 
THE KING-EMPEROR.* 


Calcutta Police Act (1V B. C. of 1866), Sec.. 54A— Prosedure to be follewed— 
- Facts must te shown and findings arrived at that there is reason ia believe, 
Under section §4A of the Calcutta Police Act, tacts must be shown and find- 
ings arrived at that there ig reason to believe that anything which is found in ` 
the possession of a man has been stolen or fraudulently obtained. When that is 
proved then the accused may be called upon to account for his possession, 


Sukhu Kalmar v. King-Emperor (1) referred to. 
®Criminal Revision No. 8)1 of 1931, against the order of the Chief Presi- 


dency Magistrate of Calcutta, dated the 14th September, 1931. 
^ (1) (1918) 22 C. W. N. 936. 


Vor, LV.] MHIGE COURT. 


Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused, 

The material facts and arguments appear from the judgment, 

Messrs, Sakvawardy, Heramba Chandra Guha and Benode Lal 
Ghose for the Petitioner, : 

Mr, Anilendra Nath Roy Chowdhury for the Crown, 

The following judgment was delivered : 7 

Pearson.and Mallik, JJ.—There were seven accused tried 
for an offence under section 54 A of the Calcutta Police Act, The 
other accused who were damdis of a boat were ncquitted, The 
present applicant has been convicted as being the wajhi of the 
boat and sentenced to six weeks rigorous imprisonment, The 
offence related to certain qualities of betel nuts which were 
found in the boat of the present petitioner on search, Section 54A 
provides for penalty of imprisonment or fine in the case of a man 
who is found ia possession of anything which, there is reason to 
believe, has been stolen or fraudulently obtained.’ It is quite clear 
that the facts must be shown and findings arrived at that there is 
* reason to believe," (Once that has been done, then under the 
latter part of the sec:ion the accused may be called upon to 
account for his possession, The matter is well set out in the case 


of Sukku Kalwur v. King Emperor (1) which was a case somewhat: 


similar to the present one where this Court intervened and set 
aside the order of conviction and sentence. The learned Magis- 
trate who has found against the petitioner in the present case 
has set out the facis that a man had been caught leaving the 
Juggernath Ghat Jetty with a bag of betel nuts and that on his 
statement the present petitioner’s boat was searched; that the 
accused denied that he was in possession of the nuts ; that there 
were certain witnesses who proved the finding of the betel nuts in 
the petitioner’s boat, and that there was no doubt that they were 
discovered in that boat. The learned Magistrate goes on to say 
that he has failed to give any explanation from where he obtained 
them and that they "must reasonably be suspected to be‘ stolen 
property.” I think that that finding of the learned Magistrate is an 
expression of opiaion as regirds reasonable suspicion in this case, 
But that is not what is wanted, — Wnat is wanted is a reasonable 
belief and itasems to ma that there is a difference in degree as 
regards the one expression and the other, 

Ourattention has been invited to the evidence, There isa 
certain amount of conflicting testimony upon the question, at what 
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stage of the search did the present petitioner come on the scene ? 
It is not possible for us sitting here to say what might have been 
the learned Magistrate’s conclusion had he appreciated the 
right criterion from which the case was to bə decided. We think 
that this is hardly a case of sufficient importance to require a first 
investigation, 

We are not satisfied with the conviction and the -sentence and 
we, therefore, make the Rule absolute and set aside the convic- 
tion and sentence passed on the petitioner, x 

The petitioner will be discharged from his bail bond, 


R.M, Rule made absolute. 


APPELLATE. CIVIL. 
Before Mr, Justice M. N. Mukerji, and Mr. Justice S, IV, Guha. 


RADHA KRISHNA DAS 
v. 
BENI MADHAB DAS AND OTHERS, 


Cieil Procedure Code (Act V of 1908), Order 47, Rule 7, sub-rule (1) —Lastt 
clause in sub-rule (1) —Infention of the legislature—Reviem granted aud 
decres altered —Qrder. granting reviem subsequently set aside— Effect ef— 
Review application — Limitation, < i 
The legislaturo by the introduction of last clause in Sub-rule (1) of Rulo 7 

of Order 47 Civil Procedare Code never intended to insist upon a seperate appeal 

being preferred from the final order or decree after the previous one was actually 
reviewed. 

When a petition for review is granted and the decree is altered then and there. 
aod then on appeal agaist the order granting a review, the order is set aside, 
all subsequent proceedings under the order appealed from including the final 
decree, will necessarily fall through. 

Luchman Singh v. Tirbaui Buksh (1) and other cases referred to. 


9 Appeal from Original Order No. 8o of 1930 with an application in the 
alternative, against the order of. Prafulla Kumar Ghose, Esq., Subordinate J udge,. 
and Court, Midnapur, dated the 2oth November, 1929, 

(1) (1874) 14 B. L. R, 373- 


Vor, LV.] HIGH COURT, 


An application for review of Judgment after the expiration of go-days from 
the date of the decree cannot be entertained uniess the applicant makes outa 
case under Section 5 of the Limitation Act. 

Appeal by the Plaintiff, 


Suit for partition, 


The material facts and argument will appear from the judg- 
ment, 


Messrs, Satharipati Roy and Bireswar Chatterjee for the Appel- 
lant. 


Dr, Sarat Chandra Basak and Mr. KAirode Narain Bhuiya 
for the Respodent. 


The judgment of the Court was as follows— 


Mukerji and Guha, JJ.;— This is an appeal from an order 
passed by the Subordinate Judge, 2nd Court of Midnapore, 
allowing an application for review. The facts necessary to be 
stated forthe purpose of this appeal are the following. There 
was a suit for partition which the appellant had instituted as 
plaintiff against three persons as defendants, No, x being one Beni 
Madhab Das, No, 2 one Basanta Kumar Das and No. 3 one 
Hemanta Kumar Das, Aftera praliminary decree was passed in 
the suit a Commissioner was appointed to make the necessary 
investigation, In the course of that investigation a solenama 
was filed before the Commissioner, The Commissioner made 
the partition in accordance with the terms of the solenama and sub- 
mitted his report, When the report was pending consideration, 
the plaintiff filed a petition of objection regarding the solenama, 
Toe Subordinate Judge sent for the Pleader for the defendants, 
but the latter did not appear, It may be stated here that the three 
defendants, at that stage of the suit, were being represented by a 
Pleader named Babu Durga Charan Banerji, The case was ad- 
journed to the 21st May 1923, Oa the rgthMay 1928, the defendant 
No. 2 Basanta preferred another objection, Eventually, when the 
matter was taken up, the plaintiff was ready, but the defendants 
were absent, This happened on two occasions, On the latter 
occasion the Subordinate Judge examined the plaintiff and a 
witness on his behalf and ordered the plaintiff to deposit certain 
costs in order that the matter might be referred back to the Com- 
missioner, On the agth September 1928, a definite order was 
made by the Subordinate Judge sending the case back to the 
Commissioner for reconsideration of his report, Before the ^ Com- 
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missioner, as far a3 may be gathered from the order-sheet, none 
of the defendants appeared and ultimately the Commissioner made 


Radha Kashna Das Certain alterations in the report which he had previously made 


v. 
Beni Madhab: Das. 


and resubmitted the same with the result that on the 25th January 
1929, the Subordinate Judge acting upon the amended report 

made a final decree in the suit, On the 26th April 1929, this 

final decree was drawn up and signed by the Subordinste Judge. 
On the 4th May 1929, two applications for review were filed, one 

on behalf of the defendants Nos, r and 3 and the other on behalf 
of defendant No. a. These applications were dealt with by an 
order dated the. zoth November 1929; by which the learned 

Subordinate judge allowed the application of the defendants 

Nos, 1 and 3 for review and dismissed the application of the defen- 

dant No. a for that purpose and made certain alterations in the 

decree which had previously been made by.the Court. From this 

orderthe present appeal has been preferred on behalf of the plaia- 

tiff, The alteration that was made was only with regard to one par- 

ticular lot of properties, viz, lot No, 64, which on the previous 

occasion the Commissioner had allotted in a particular way ; but. 
on the second occasion being of opinion that there were tenanted 

lands therein, he had made certain modifications in the allotment. 

The objections which were urged in the applications for review - 
were several in number, but it was only one objection with regard 

tolot No. 64 that was allowed by the Subordinate Judge and the 

procedure which the Subordinate Judge adopted was not merely 

to make an order granting the review but to review the decision 

complained of then and there, In other words he made one order at 

one and the same time by which he not only granted the review, . 
but also dealt with the case itself and altered the decree, 

In these circumstances in the appeal which has. been preferred 
before us, two questions have arisen, Firstly, the question as to 
whether the decree itself having been altered, it is open to the 
appellant to prefer an appeal from the order granting the review - 
and not to take any steps as regards the decree itself and in the - 
appeal which he has preferred, to contend that the order granting 
the review should be set aside and further that along with it the 
alterations made in the decree should be cancelled leaving the 
original decree to stand as it was before the review was allowed, 

The other question is the question whether the Subordinate . 
Judge was right in granting the review when, as a matter of fact, 
the application for the purpose was filed long after three months 
from the date on which the fina] decree was made. 


IOI 
Vor. LV.] HIGH COURT, 


CiviL. 


— 


As regards the first quegjion which relates really to the main- 
tainability of the appeal, the objection is based upon the wording 1931: 
of the last clause in Sub-Rule (1) of Rule 7, Order 47 of the Code. Radha Krishna Das 
The words are as follows :—' Such objection may betakenatonce p ni Madhab Das, 
by an appeal from the order granting the application or in any — 
appeal from the final decree or order passed or made in the suit,” 

It has been contended that these words suggest that if there has 
been only an order granting a review, an appeal from that order 
would be sufficient and if successful, the result of that appeal 
would restore the decree or order which had been ordered to be 
varied by the review; but ifa decree or order has been made in 
accordance with the review that is granted, then it would be neces- 
sary for the aggrieved party to prefer another appeal from the said 
decree or order and that even if the appeal from order granting the 
review be successful, the result of that would not affect the order or 
decree that may have been subsequently made. It seems to us 
that this contention cannot be allowed to prevail. The provision to 
which we have referred first cams into existence under the Code 
of 1877. Before that in the Code of 1859, there was no such pro- 
vision. But in a long series of cases before the Code of 1877 came 
into being, it had been held that if the order granting & review is set 
aside, all subsequent proceedings taken under that order, are also to 
be regarded as having bsen set aside, Reference in this connection 
{may be made to a decision of the Judicial Committee in the case of 
Luchmun Singh v. Tirbani Buksh (r) ìn that case Sir Barnes 
Peacock delivering the judgment of their Lordships referred to an 
earlier decision of the Judicial Committee in the case of Maka- 
rajah Moheshur Sing v. The Bengal Government (2) which had 
been decided under the Regulations and also a decision of this 
Court ‘in the case of Gunganarain Roy v. Goonomonee (3) decided 
under Act 8 of 1859 and, with reference to the latter case, the mar- 
ginal note in which was quoted by their Lordships it was said that 
their Lordships approved of that decision, The decision so approv- 
ed, was that the order of the Court below attempting review of judg- 
ment after the expiration of go days from the date of the decree 
was illegal and was set aside with the subsequent proceedings 
thereon. This practice, therefere, must have been in vogue, at 
any rate, down to 1877, so long as Act 8 of 1859 was in force, Our 
attention bas not been drawn to any authority decided either 
under the Code of 1877 or the Code of 1882, or the present Code, 
in which nothing has been said suggesting that the practice should 


(1) (1874) 14 B. L. R. 373. (2) (1859) 7 M. L A, 283, 
(3) (1867) 8 W. R. 184. 
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be departed from, It is only reasonable to think that if it was inten- 
ded by the legislature by the introduction of the clause to 
which we have referred, to insist upon a separate appeal being 
preferred from the final order or decree after the previous one 
was actually reviewed, then the matter would have been expressly 
stated or provided for. That not having been done, we are of 
opinion that if the appellant succeeds in the appeal which he has 
preferred all subsequent proceedings under the order appealed from 
including the final decree that has been made, will necessarily fall 
through. < . 

Turning now to the other question which relates to the merits 
of the appeal itself, the position seems to be this that the appli- 
cation for review was admittedly made beyond' go days from the 
date on which the decree was passed and the applicants wanted to 
get over the bar of limitation by alleging that they were not aware 
of the proceedings that took place since the submission of the first 
report by the Commissioner, that is to say, they hàd no know- 
ledge whatsover of the order by which the case was sent back to 
the Commissioner for reconsideration or the subsequent report 


. which the Commissioner made or the decree that was subsequently 


made, The Subordinate Judge held that so far as defendant No, 
2 was concerned, that allegation of his could not be believed. 


. As regards defendants No, 1 and 3 he has chosen to rely upon the 


evidence which defendant No, x himself and one Sitanath, a wit- 
ness of his, gave and by which defendant No, r attempted 
to make out that he had no knowledge of the proceedings that 
took place before the 13th or r4th of Baisakh., We have 
examined that evidence and we must say that that evidence 
is of a very unsatisfactory nature, The Subordinate Judge 
in his order observed thus:—‘ There is nothing to show 
that the Commissioner informed the parties before executing the 
commission for the second time, There is simply an obser- 
vation in the report to the effect that he informed the pleaders 
but there is nothing to show that the petitioners got actual 
notice of the matter" Now, this, we find, is not a strictly accurate 
statement of fact. The Commissioner in his report first of all 
referred to the fact that the Subordinate Judge himself had direc- 
ted him to serve a notice informing the defendants to appear 
before him at a certain date. He then says that he accordingly 
served & notice on the pleaders of the parties informing them to 
direct their clients to appear before him on the morning of the a7th 
October 1928, which was the date which he had fixed for readjust- 
ment of the partition, He then saya that onthe morning of the 


to3 


Vor. LV.] HicH COURT, 
27th October 1928, the plaintiff appeared and although he waited Cnt 
for tho defendants, the defendants did not turn up. There is a 1931. 


positive statement therefore, that notice issued by the Commissioner Radha ag Das 
was given to the pleaders to direct their clients to appear and that 
this was done by the Commissioner in pursuance of an express 
order which the Subordinate Judge had made. Then again, 
towards the end of the report the Commissioner said this: "I here- 
with file the copy of the order ofthe Courtand the notice served 
_on the pleaders. There could not possibly have been a mistake 
on the part of the Commissioner with regard to a matter of this 
description. It is quite true that thc notice is not to be found on 
the record ; but it has been brought to our notice thata part of 
the records has not been sent up to this Court. In the face of 
this clear statement of fact contained in the Commissioners report, 
` it is difficult to see how the Subordinate Judge could take it that 
there was nothing to supportit. As regards the positive evidence 
which the defendants gave on this point it appears to us that it is 
the defendants’ case now that they are being represented sepa- 
rately by separate pleaders. Defendant No. 1 says: “Atul Babu 
is Basanta’s pleader. Abinash Babu is our pleader. We are all 
separate”. But as already stated, Babu Durga Charan Banerjee had 
filed a joint vakalatnama executed by all of them. The defen- 
dant No. 1, in order to get over the difficulty says, “I never 
enquired anything of my pleader Durga Babu.” If the notice was 
given by the Commissioner to this pleader, as we hold it was, the 
defendants must be fixed with it. The witness Sitanath gives the 
story as to the circumstances under which he came to meet 
Benimadhab, Hemanta and Basanta and how he communicated 
the information aboutthe decree to them. We are not prepared 
to believe the story given by this witness. We are of opinion that 
the defendants, if there was any duty cast upon them to take out 
a case under section 5 ofthe Limitation Act, have hopelessly failed 
to discharge their duty. We are of opinion that the Subordinate 
Judge was entirely wrong in supposing that the application for 
review made beyond go days in the circumstances in which it was 
made, should be allowed. 

For these reasons we are of opinion that this appeal should 
be allowed. We accordingly, set aside the order complained of 
and also allsubsequent proceedings taken thereunder and restore 
the decree which was previously passed in this case. There will be 
no order as to costs. 

The application is dismisseal. 

R, M. Appeal allowed. 


v. 
Beni Madhab Das. 
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BENGAL NAGPUR RAILWAY CO. LTD., AND ANOTHER. 


Risk Note Form B—Misconduct of railway sercants—Intimation of breach on 
the line not promptly pecie of goods consigned without notice to the 
consignee. 


Several bundles of mangoes were consigned from a station on the line of 
the Madras and Southern Marhatta Railway on the 28th, 29th, goth and gist July 
for despatch to Howrah. When the four consignments reached Baitarani Road 


‘Station on its way to Howiah it was found that they could not proceed any 


further on account ofa breach on the line of the railway. The Station Master 
uf Baitarini Road Station, a station, on the Bengal Nagpur Railway, thereupon sold 
the four consignments without giving any noliec of the sale to the cousignec. 
The breach on the line occurred on the night‘ of the 29th July, The defendant 
railways pleaded Risk Notes in Form B and alleged thal as there was no miscon- 
duct on the part of their servants they were protected. It was proved however 


"that although the breach had occurred on the night of the 29th July the Bengal 


Nagpur Railway Company never sent any intimation of the breach on the night 


‘of the 29th to the sending or to the delivering stations : 


dield, that aithough there was no misconduct on the part of the servants of the 
Railway Company as regards the fitst two consignments there certainly was 
misconduct on the part uf the servants of the Railway Company as regards the 
last two consignments inasmuch as had prompt steps been taken these consiga- 
ments would cei tainly not have been despatched by the route on which the breach 
had occurred. The Bengal Nagpur Railway Co. was accordingly made liable for 
the loss of the last two consignments, 


Held further that the Railway Company should have given notice to the con- 
signee before selling any one of these consigaments. 


Appeal by the Plaintiff. 

Suit for recovery of Rs. 1330 on account of 95. bundles.of man- 
gocs consigned lo the Madras Southern Marhatta Railway at Kala- 
hasti station for delivery at Howrah, a station on the Bengal Nagpur 
Railway. 

‘The material facts and arguments appear from the judgment. 

Mr. Amiruddin Ahmed for the Appellant. 


Messrs. Ramesh Chandra Sen and Jitendra Kumar Sen Gupta 
for the Respondents. C. A. Y. 


“Appeal from Appellate Decree No. 1073 of 1930, against the decree, of M. H. B. 
Lethbridge Esq, Additional District Judge of 24 Perganas, dated the grd Decem- 
ber, 1929, modifying that of Babu Kiran Chandra Mitra, Subordinate Judge, qth 


Court, Alipore, dated the 16th May, 1929. 


Vor. LV.] HIGH COURT. 


The judgments of the Court were as follows— 


Jack, J :—This appeal has arisen out of a suit ‘for recovery of 
Rs. 1330 on account ‘of 95 bundles of mangces consigned to the 
Madras Southern Mahratta Railway at Kalahasti Station for deli- 
very at Howrah a station on the Bengal Nagpur Railway. Instead 
of delivering the mangces at Howrah the Bengal Nagpur 
Railway sold. them by auction at Baitarani Road Station as 
a breach of the line occurred owing to floods and it became 
impossible to deliver them at Howrah Lefore they had 
wholly deteriorated. ‘The price thus obtainel was only Rs. 163-4. 
The mangoes were consigned under risknote in Form B which 
makes the Railway Company only liable for deterioration or damage 
due to misconduct, of the servants of the Railway Administration. 
The question therefore for decision in this suit is to what extent, 
if at all, the loss incurred by the plaintiffs was due to misconduct 
of the Railway servants, 


‘The mangocs were consigned as follows : 


26 Bundles on the 28th July 
32 Bundles on the 29th July 
25 Bundles on the goth July 
12 Bundles on the 3rst July 


The breach of the line occurred on the night of the 29th of 
July about rooo miles from Kalahasti Station. It is clear therc- 
fore that the last two consignments were despatched sometime after 
the breach had occurred. 


The Station Master at Baitarini Road Station alleges that he could 
not wire about the breach until the 4th of August ; but the Courts 
have not accepted this and hate found that wires could be sent all 
along as well as goods by a roundabout route. It secms clear 
therefore that the Company were at fault in not sending intimation 
of the breach on the night of the 29th to the sending and delivering 
stations. As regards the first two consignments it is not clear that 
their failure to do so caused any loss to the plaintiffs, but as regards 
the last two consignments had prompt steps been taken these 
consignments would certainly not have been despatched by 
the route on which the breach had occurred. Therefore I hold 
that the Railway Company is liable for the loss of these two 
consignments as it was caused by misconduct on the part 
of their servants. Itis urged that had the -company informed 
the consignee he could have made better arrangements for the 
disposal of -the mangoes, there is however no evidence that 
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he eould have disposed of them at a higher rate, nor do the find- 
ings show that the Railway Company could have disposed of them 
at an earlier date to greater advantage. I think therefore that the 
Company is not liable for the loss incurred on the first two con- 
signments though they should undoubtedly have given notice to 
the consignee before selling them on the 3rd of August. It is not 
clear however that in respect of the last two consignments loss was 
also not caused by their failure to communicate with Calcutta, it is 
possible that there wouli have been time for the plaintiffs to arrange 
for the sale of these two consignments elsewhere as they had not been 
so long in transit. The plaintiffs have given evidence of the value 
ofthe mangoes and in the absence of rebutting evidence their 
price must be assessel accordingly. I hold therefore that the 
plaintiffs are entitled to tho price realised for the first two consign- 
ments ‘and to the value of the last two consignments at Rs. rq per 
bundle, viz :— 

Rs. 39 

Rs. 48 

R& 518 


Total Rs; 605 
As the loss is due to the misconduct of the servants of Bengal 
Nagpur Railway Company Limited plaintiff will get a decree against 
Bengal Nagpur Railway Company Limited for the amount stated 
with proportionate costs and interest at 6 per cent. per annum from 
the date of the suit; His claim as against the other defendant is 
dismissed, 
Costello, J :—I agree 


R. M. , Appeal allowed; 


Vor. LV.] HIGH COURT. . 
Before Mr. Justice D. N. Mitter. 


ABDUL GATUR BHUIYA 
. v. 
BADIAL HAQUE AND OTHERS.* 


Judian Registration Act (XVII of 1908), section 77, requirements of—Suit for 
registration of documents—Enquiry in Court— Representative’ in section 
32, clause (b), meaning of. 


In a suit under section 77 of the Indian Registration Act all that is required 
to be shown is as to whether the document was executed hy the person by whom 
it is alleged to be executed. 


In a suit for a decrec directing registration of certain documents, the enquiry 
in Court is to b2 directed on two points that is firstly whether the document has 
been executed and secondly whether certain requirements of the law as to presenta- 
tion for registration in due time to the proper officer and in the manner generally 
prescribed by the Registration Act had been complied with by the person present- 
ing the document for registration, 

W. W, Broucke v. Raja Shaheb Mohan Bikram Shah (1) and other cases 
followed. 

The word ‘representative’ as used in section 32 clause (b) includes the case of 
one of several representatives and the presentation of a document for registration 
by one of such representatives isa valid presentalion within the meaning of the 
above section. 


Madhu Molla v. Babonsa Karitar (2) followed. , 
Appeal by Defendant No. 6. ; | 


Suit under section 77 of the Indian Registration Act for a decree 
directing registration of a document. 


The material facts appear from the judgment. 

Mr. Nasim Ali for the Appellant, 

Mr. Biraj Mohan Majumdar for the Deputy Registrar. 

Mr. Annada Charan Karhjon for the Plaintiffs Respondents. | 


Mr. Nasim Ali for the Appellant —There was no execution of 
the document by Ayesha. The lower appellate Court only finds 
that she was fully conscious up to the end of her treatment and that 
she execüted the document by touching the pen and by putting her 
hump impression. But this is not enough. The trial Court found 


^ Appeal from Appellate Decree No. 2886 of 1929, against the decree of T. W. 
Nelson, Esq., District Judge of Mymensing, dated the 17th July, 1929, reversing 
that of Babu Rampada Mukherji, Munsiff, 1st Court, Kishoregunj, dated the 
30th August, 19974 

(1) (1929) 14 C. W. N. 12. (2) Hori I. L. R. ss Calc. 1008. 
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that she signed it without knowing its contents. "l'he'appellate Court 
ought to have gonc into that question and ought to have come to 
findings on the points viz., whether the contents of the document 
were read over and explained to her and whether she signed with a 
full knowledge of them. What is meant by the execution of a docu- 
ment? In the case of a person who is literate, mere signing may 
amount to exesution. But in the :case of an illiterate pusdanashin 
woman, it must be shown that the contents of the deed were read 
over and explained to her. 

[Afiffer, 7—-But the District Judge finds that the medical cvi- 
dence gives no ground for holding that at the time when she did 
these acts she did not know what she was doing. |’ 

* She knew what she was doing " means that she knew that she 
was signing her name. That is all. But this is not enough. Execu- 
tion consists in signing a document written out, read over and 
understood., " 

Secondly, the suit is not maintainable under section 77 of the 
Indian Registration Act inasmuch as the procedure laid down in that 
Act has not been followed. ‘The lady died after the execution of the 
document. After her death it was presented for registration by the 
plaintiffs’ father who was the brother of the exocutant and was onc 
ofher heirs. It ought to have been presented by all the heirs. 
Therefore the presentation was defective. Then again, all the heirs 
did not appear before the Sub-Registrar to admit execution. Con- 
sequently the provisions of section 34 were not complied with. The 
District Registrar did not hold any enquiry as contemplated by 
section 74. Therefore his order does not amount io a refusal- of 
registration. 

Respondents were not called upon to reply. 

The judgment of the Court was as follows :— 


D. N. Mitter, J :—This is an appeal by the defendant No. 6 
against the decision of the District Judge of Mymensingh by which 
the learned District Judge granted a decree to the plaintiffs and 
directed the document in question in the present suit to be registered 
in the proper office after it was duly presented for registration within 
30 days from the date of his decree. It appears that onc: Ayesha 
Aktar Khatun executed a conveyance in favour of the, plaintiffs 
who are her brother’s sons by which she transferred the whole of her 
immovable properties to them for consideration of Rs. 500. The 
document was executed on the 7th May 1925. Ayesha died on the 
roth May that is within 3 days of the execution of the Kobala. It 
was presented for registration on the rst June 1925 by one Md, 
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Xhalek who is defendant No. 3 to the present suit and who is the ER 


father of the plaintiffs and brother and one of the heirs of Ayesha. 1932. 
He presented this document in his character as one of the repre- Abdul Gar Bhuiya 
sentatives of Ayesha. Beforé the Registrar execution was admitted dol Haque. 
by defendants Nos. 4 and 5 who are Ayesha's sisters. ‘It was denied -—- 
‘by Ibrahim who is defendant No. 1 to the present suit and husband en lite F 
‘of Ayesha. The’ registration was refused on the 27th July 1925. 
An application was then made under section 73 of the Act to the 
District Registrar who however rejected the same on the 4th Febru- 
ary 1926 onthe ground that'such an application was not maintain- 
able. Hence the present suit under section 77 of the Registration 
Act. The Munsiff dismissed the suit on ‘the ground that it was not 
maintainable and also on the ground that it was not validly executed 
by Ayesha. Against this decision an appeal was taken to the Court 
of the District Judge who has come to the conclusion that the suit 
was maintainable and further that the Kobala was executed by 
Ayesha. | 
Against the decision of the learned District Judge the present 
appeal has been brought and iwo points have been taken on behalf 
of the appellant in support of the appeal. It is argued in the first 
place that having tegard to the finding of the learned District Judge 
that Ayesha was.sülfering from Phthisis and Kalazar it was not 
possible having regard to the fact that she dicd within 3 days of 
the execution of the Kobala that she could understand the ‘con- 
‘tents of the document. Jt is said-that before the suit can be 
decreed it must be shown by the plaintiff that the document was 
explained to her, that she had independent advice in connection 
with the transaction and that she fully understood the import of 
what she was doing ; in other words il is argued that all the elements 
necessary to establish the validity of the decd executed by a parda- 
nashin lady must be fulfilled belore the plaintiffs can be held 
entitled to get a decree under section 77.. 


I cannot agree with this contention of the learned Advocate for 
the appellant, ‘The lcarned Judge has come to the clear conclusion 
that the medical evidence gives no ground for holding that at the 
time when she dtd execute the document she did not know what 
she was doing. ‘The District Judge found that she did execute the 
document. Inasuit under section 77 all that is required to be 
shown by the plaintiffs is as to whether the document was executed 
by her. The Court has not to determine as to whether the docu- 
mentis executed under circumstances which would make the 
document operative as against a pardanashin lady. As -has been 
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X pointed out in the case of W. W. Broucke v. Rajah Shaheb Mohan 
1932. Bikram Shak (x) in a suit for a decree directing registration of cer- 
Abdul Gafur Bhuiya tain documents the enquiry in Court is to be directed on two points 
Da dial Haque. that is firstly whether the document has been executed and secondly 
—- whether certain requirements of the law asto presentation for regis- 
D. N. Mitter, Y tration in due time to the proper office and in the manner generally 
prescribed by the Registration Act had been complied with by the 
person presenting the document for registration. ‘This rule is in 
consonance with.the earlier authorities namely the cases of Rajlakhi 
v. Debendra (2), Balamlal v. Arunachala (3) and Kankaya Lal 
v. Sardar Singh (4) and reference may also be made to the recent 
case of Dwijcndra v. Joges (5). It has been pointed out by Mr. 
Justice Asutosh Mookerjec that “In a case instituted under sec- 
tion 77 the Court is concerned not with the validity but with the 
genuineness of the document sought to be registered, that is whether 
the document has been executed by the person by whom it is alleged 
to have been exccuted. The question of its validity must be deter- 
mined in a suit properly framed for that purpose. The Court will 
not consequently examine such defences as that the document 
was cancelled or that the document was executed by a guardian of a 
minor in contravention of his powers, or that the document is void 
for want of consideration, or that the document is executed by the 
donee of a voidable power of attorney or whether the document 
was obtained by undue influence.” Having regard to these authori- 
o tics and in view of the finding ofthe District Judge that the docu- 
ment was executed by Ayesha and that she knew what she was 
doing at that time so far as the execution is concerned there is no 

substance in the first ground taken. 


IL is next contended that the document should not have been 
directed to be registered as allthe requirements of the Registration 
Act had not been fulfilled. It was argued that as the document 
was presented for registration by one of the representatives 
there was not a valid presentation within the meaning of 
section 32 of the Indian Registration Act. This view prevailed 
with the Munsif, but the view seems to be erroneous for the 
word ‘representative’ used in section 32 clause (b) includes 
the case of onc of several representatives. It has been so held in a 


(1) (1909) 1.4 C. W. W. 12. 

(3) (1897) I. L. R. 24 Cale. 668. 
(3) (1894) I. L. R. 18 Mad. 255. 
(4) (1907) I. L. R, a9 All, 284. 
(5) (1023) 39 C. T.. J. 40. 


Voi. EN.) ' — Wiéit GOURT. 


feceiit decisiofi of this Court ih the cáse of Madhu Molla v. 
Babonsa Karikar (1). ` The sécond giotlhd algo theréfore is tifiten- 
able. 

. The result is that both the ground& takeni in this appeal fail and 
the appeal must be dismissed with costs. 


ROM. Appeal dismissed. 


, (0 (1997) I. L. Re 55 Calc. 1008. 
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CRIMINAL REVISIÓN; 
Before Ms. Justice H. G; Pearson arid. Mr. Justice Mi C: Ghosh. 


NAGENDRA NATH SEN GUPTA 
A 
THE KING-EMPEROR*. 


Soint trial of charges under sections 400 and 477A of thé Indian Penal Codé 
(Act XLV of 1860)—If permissible under section 234 of the Code of Criminal 
Procedure (Act V of 1898)— Provistons of section 331 Criminal Procedure 
Code—If leave any discretion to the Magistrate. G 


An offence of criminal breach of trust is not of the same kind asan offence of 
falsification of accounts. Therefore the trial of two or miore charges of criminal 
bréach of fřúst cáühot legally be joined with (Wo or more charges of falsification 
of accounts unde seċtiöñ 234 of the Code of Crinitnal Procedure. 

Raman Behati Das v. Emperor (1) followed. 

That in à Case G^ dñ altefatioi Of a charge after the commencement of the 
trial the accused shall be allowed to recall or resutninon and examine any Witness 
who may have b&eh examined. The provisions of éectibi 231 Criminal Proce- 
dure Code in this respect are mandatory and no discretion is left to the trying 
Magistrate. 


Application for Revision ünder section 439 òf the Criminal 
Procedure Code by the Accused for setting aside thé order of convic: 
tion passed against him. 


*Criminal R visión Nos. 9is and 916 oi 1931, against the Order of C, E. 
Bartley, Esq., Sessions judge of Aséam Valley District, dated 3rd September, ER 
uphólding the convictlofi and señtences passed by the Extrd Aésisfant Gotümi 
sioner of Manguldai (Darrang) on 6th July, 1931. 

(1) (1913) I. L. R. 41 Calc. 722. 
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Convictions under sections 409 and 477A of the Indian Penal 
Code and under section 55 of the Postal Act. 


The material facts and arguments appear from the judgment. 


Messrs. Sures Chandra Talukdar and Manmatha Nath Ray 
for the Petitioner. 


Messrs. N. A. Khuudkar and Anil Chandra Ray Chowdhury 

for the Crown. 
` CAV 

The following judgments were delivered :— 

M. C. Ghose, J:—The petitioner has been convicted in two se- 
parate cases under sections 409 and 477A of the Indian Penal Code 
and under section 55 of the Postal Act. The prosecution case is that 
the petitioner was a postmaster in charge of the Hatigarh Post 
office and in that capacity on different dates in the month of Decem- 
ber 1930 he received five value payable articles for delivery to the 


. consignees on-payment of the price. He delivered the articles and 


received payments therefor but dishonestly misappropriated the 
sums realised and dishonestly omitted to make proper entries in the 
Register and in each transaction he is said to have committed an 
offence under sections 409 and 477A Indian Penal Code and under 
section 55 of the Postal Act, Three of these transactions were tried 
in one trial and two of them in a. separate trial. 

It is urged before us that the charges of three TEN criminal 
breaches of trust could not be properly tried together with the 
charges of three distinct falsification of accounts, that the two classes 
of cases could not be joined together and that such misjoinder of 
charges has  vitiated the trial Section 233 of the Code of 
Criminal Procedure says “ For every distinct offence of which any 


. person is accused there shall be a separate charge” and every such 


“charge shall ordinarily be tried separately”, Under section 234 a 
person may be charged and tried at one trial for three offences 
of the same kind committed within a space of r2 months. There- 
fore, three offences of criminal breach of trust may be tried together 
and three offences for falsification of accounts may be tried together. 
But an offence of criminal breach of trust is not of the same kind 
as an offence of falsification of accounts. Therefore, the trial ot 
two or more charges of criminal breach of trust cannot legally be 
joined with two or more charges of falsification of accounts. See 
the case of Raman Behari Das v. Emperor (1) in. which it was held 
that a joinder of three charges under section 409 with three under 


(1) (1913) I. L. R. 41 Calc. 723. 


Vor. LV.] HIGH COURT. 


section 477 relating to different transactions is not warranted by 
any of the exceptions provided in the Code and is illegal and that a 
misjoinder is absolutely fatal to the trial. | 

It has also been urged that the learned Magistrate after the 
conclusion ofthe case and before delivery of judgment made an 
alteration in the charge. The: accused person thereupon made a pe- 
tition asking for certain witnesses to be called for cross-examination. 
'The learned Magistrate rejected the petition. In his explanation the 
learned Magistrate states that in this case the alteration was in no 
way material and that the objection raised by the accused was 
absolutely frivolous. It may be that the alteration did not in fact 
prejudice the accused in any way butitisto be observed that sec- 
tion 231 Criminal Procedure Code does not leave any discretion to 
the trying Magistrate. The section is mandatory. It states that in 
a case ofan alteration of a charge after the commencement of 
the trial the accused shall be allowed to recall or resummon and 
examine any witness who may have been examined. In my opinion, 
the rejection of the petitioner's petition was in violation of the terms 
of section 231 and as such has vitiated the trial. 

In the circumstances, the convictions in both the cases are set 
aside and the cases are sent back for a fresh trial according to law. 

The petitioner will remain on the same bail pending further 
orders by the Magistrate. 

H. G. Pearson, J: Iagree 


S. K, R Convictions set aside : Retrial ordered. 
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Before Mr. Justica M. N: KANAN and Mr. p SM Guha. 


LALA TRIPATI PRAKAS NANDY 
9. . -— 
BISESWAR LAL MARWARI AND OTHERS.* 


Mortgage, of one-sixth share of au allowance-zAllomance in perpetuity charged 
upon immovable property Morigaga decree for sale against mortgagor as 
also parsons interested in the equity of redemption-~Validity of such a 
decree, if can be challenged by judgment-debtors other than the mortgagor— 
Question as regards saleability of the mortgaged property, if can be raised 
in execution. 


“ Under a document of 1871 a tankha or ‘allowance was created payable “to “one 
B and his male descendants in perpetuity and certain: immoveable properties 
were charged for the payment of the said allowance. One-sixth of the said allow- 
ance was mortgaged by defeadant No. 1 andit was alleged by the plaintiff in 
the present guit that the mortgage had been effected to meet certain legal neceg- 
sities and to discharge certain antecedent debts. Sous of defendant No. 1 were 
subsequently added as defendants No. 3-5 on the ground that they “were 
interested in the equity 9 of redemption. The suit was decreed and a final mortgage 
decree, was eventually passed against defendants Nos. 1, 3-5 in respect of the 
mortgaged property. ‘The defendants Nos. 3-5 objected to the execution under 
Section 47 Code of Civil Procedure on the ground that the Court had no jurisdic- 
tion to make a decree as against these defendants, and the tankka which was 
sought to be sold was inalienable : 

Held, that this was not a case in which a simple decree for money Is being 
sought to be executed against the property which the judgment-debtors claim 
as being inilienable. Solong as the decree stands the appellants who were 
parties to it cannot challenge its validity in the execution proceedings, either 
on the question as to the security that was to be sold or on the question of the 
saleability of that security. 

Held. further that the decree being a decree for sale and in respect of speci- 
fied properties no question as regards the saleability of these properties can bs 
taken in execution. 


Appeal by Judgment-debtors, Defendants Nos. 3-5. 
Suit on the basis of a mortgage executed by defendant No. i 


alleging that the mortgage had been effected to meet certain legal 
necessities and to discharge certain antecedent debts, 


The material facts and arguments appear from the judgment. 


* Appeals from Original Orders Nos, 238 and 239 of 1931, against the orders of 
Baba Naranath Mukherji, Additional ‘Subordinate Judge, Burdwan, dated the 2nd 
and oth of May, 1931, 


Vor. LV.] HIGH COURT, 


Messrs. Bankim Chandra Mukerji and Baidya Nath Banerji 
for the Appellants. 


Mr. Bhupendra Nath Das for the Respondents. 


C. A. Y. 
' The judgment of the Court was as follows— 


.Mükerji and Guha, JJ.—These twoiappeals have been pre- 
„ferred by certain judgment-debtors from two orders.passed in an 
execution case by which their objections under Section 47 Code 
of Civil Procedure were disallowed. The facts nebang to be 


a document dated 18971 an allowance or- Tankha | was created by 
Maharaja Aptab Chand Bahadur of Burdwan.in favour of his 
natural father Lala Bans Gopal Nandy, the said; allowance being 
ofan amount of Rs. 1,000 per month payable to the said Bans 
Gopal Nandy and his male descendants in perpetuity, certain 
immovable properties were charged for the payment of the said 
allowance. In- 1926 one-sixth of the said amount, namely, 
Rs. 166-10 a-8 p. per manth was the amount of allowance payable 
to Lala Goti Prakash Nandy. He mortgaged the right to the said 
allowance of Rs. 166-10 a. 8 p, per month, by a document dated 
1926.0n the basis of this mortgaze the mortgagee instituted a suit 
in 1928 alleging that the mortgage had been effected to meet certain 
legal necessities ani to discharge certain antecedent debts. The 
Suit was instituted against thc mortgagor Lala Gati Prokas 
Nandy. as defendant No.1, and the Maharaja of Burdwan 
wag joined ag defendant No. 2 in the suit, The latter 
pleaded that the suit was not maintainable infer alia on 
the ground that the sons of the mortgagor who were interested 
in the allowance and in the equity of redemption were nut made 
parties, the said allowance being heritable and descendible in per- 
petuity, A petition was - presented on behalf of the plaintiff mort- 
gagee in which it was stated that inasmuch ag it appeared that the 
Tankha was granted for the maintenance of Lala Bans Gopal and 
also of his descendants the defendant No. 1 that is to say the 
mortgagor was not the only Malik of the said Tankha and that the 
Sons of the said defendant No. 1 were also Maliks thereof. It 
was prayed that the sons might be joined as defendants in thc 
suit in order to. meet the objections which the defendant No. 2 had 
taken in his written statement. It was further prayed that the 
petition should be recorded as forming a part of the plaint. Upon 
this petition an order was made adding the sons of the defendant 
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No x as defendants Nos. 3 to 5 in the suit. From the judgment 
of the Subordinate Judge in that suit it appears that besides the 
defendant No. 1 who filed a written statement pleading certain 
payments and stating that the suit was premature, the defendant No. 
3 filed a written statement objecting to the sale of the allowance. 
The defendant No. 4 did not appear. The defendant No. 5 
who was said to be a minor, was represented in the suit bya 
guardian appointed by the Court. The guardian filed a roport, 
saying that he would not contest the suit. At the hearing of the 
suit, however, none of these defendants appeared. The Subordi- 
nate Judge made a decree-to the terms of which reference will 
presently be made, in favour of the plaintiff mortgagee. As regards 
the defendant No. 2 the Maharaja, the Subordinate Judge held 
that he the Maharaja was nota necessary party, claiming as he did, 
a title paramount and that the suit must be dismissed against him. 
The preliminary decree that was passed in the suit was one by 
which the defendants Nos. r and 3 to 5 were ordered to pay the 
amount due on the mortgage by a certain date and it was further 
ordered that if by that date the amount was not put in there would 
be a final decree for sale as had been asked for in the suit on 
behalf of the plaintiff The payment not having been made, a 
final decree was eventually made in respect of the mortgaged 
property, namely, the one-sixth share out of Rs. r,ooo per month, 
the total amount: of the Tankha. - 


Two objections were then filed, one on behalfof the defen- 
dants Nos. 3 and 4 and the other on behalf of the defendant 
No. s. Both these objections related to two matters. Firstly it 
was urged that there was no jurisdiction in the Court to make 
& decree as against these defendants ; and secondly it was contended 
that the Tankha which was sought to be sold was not alienable. 
The question of jurisdiction that was raised was put forward 
upon the ground that since the defendant No. 1 was the 
mortgagor no decree could have been passed as against the other 
defendants namely the sons of thne mortgagor. The saleability 
of the Tankha was questioned cn the ground that it was 
a monetary allowance which under the law cannot “be sold. 
In the objection which, the judgment-lebtor No. 5 filed, an order 
was made on the znd May, 1931 by which ‘the objections 
were overruled and from this order the said judgment-debtor 
prefetred appeal No. 238 of 1931 to this Court. The order, by- 
which the objections of the judgment-debtors Nos. 3 and 4 were 


' dismissed, forms the subject-matter of their appeal No. 239 of 19317 


Vor, LV.) : HIGH COURT. 


The learned Advocate who has appeared in support of these 
appeals has argued that these judgment-debtors were really in 
the position of persons claiming a title paramount and in as much 
as the decree that was made did not expressly decide any question 
as regards this title on the part of these judgment-debtors, the 
entire amount of Rs. 166—10a.—8p. which formed the share 
of the judgment-debtor No. 7- in the Tankha could not be made 
liable under the mortgage which the judgment-debtor No. xr 
had executed and that no decree in respect of the entire 
amount could be passed, nor could there be a sale held there- 
under by which the entire amount of the allowance as afore- 
said could be sold. He has also argued that the Tankha itself 
is not saleable and that therefore the order for sale in respect 
of it was bad, He has relied upon certain decisions to which 
we shall presently refer. One of these is the case of Asmatulla 
Pramanik v. Gatnir Pramanik (1). In this case it was held where 
a defendant ina mortgage suit is impleaded as one interested in 
the equity of redemption but he has also a different title to the pro- 
perty ‘acquired independently of the mortgagor but the plaint 
pleads nothing in derogation of that title and the defendant con- 
cerned himself does not set it up, he is not precluded by the prin- 
ciple of ves judicata, from setting it up subsequently, inasmuch as 
this is not a matter that ought to have been made a ground of 
defence in the mortgage suit. Another case to which our attention 
has been drawn is the case of Ganapathy Mudaliar v. Krishnama- 
chariar (2). That was a case in which along with a mortgagor 
certain other persons namely his sons, who were minors were joined 
as defendants in a suit brought upon a mortgage. The said sons 
were represented by their guardian but for some reason or other the 
guardian failed to appear or to file any written statement. A 
decree was made for recovery of the amount dueon the mortgage 
the terms of which had been referred to by their Lordships in their 
judgment as being in these words: “The plaintiff do recover 
Rs. 10,891 together with further interest at six per cent 
per annum from date of plaint to date of payment and costs, to 
the recovered from the first defendant personally and by the sale 
of the mortgaged property". From the judgment it would appear 
that the decree did not comply with the provisions of the Transfer 
of Property Act of 1882. No appeal was preferred from this decree 
“but subsequently the properties having been sold and the sale 
having been confirmed and the sale certificate having been issued, 


(1) (1929) 33 C. W. N. 659. (2) (1917) L. R. 451. A. 54. 
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Ss óne ôf the sons instituted á Suit to redeem the mortgage ànd their' 
1931. Lordships held that the validity of the sale which had takeh place 
Lala diat Prakas Under the previous dectée could not be questioriéd in à fresh suit 
Nandy but could only be questioned by an application béfore confirratión 
'Bi s Lal of the &alé of the executing Court under sectió 244 Code of Civil 
Marwari Procedure. Our attention has also béen drawn to a third dase, 


Mukisji aid namely, the case of Kalidas Roy v. Girindra Mohan Bakshi (i). 

P hà, F. P That was à case where dufing the pendency of a mortgage suit thé 
moitgagor; died arid hèr sons, on being substituted on thë record 
as legal representatives of the deceased mortgagor set up a 
defence that the mortgaged property belonged not to thé mortgagor 
but to somebody else and that the mortgage had been exécutéd 
under circumistances which could not bind them. It was held that 
the plea Gould not be entertained in the mortgage suit but the ques; 
tion should be left open for decision in a separate suit properly 
framed for the purpose. 

Upon the facts of the present oase to which we have alréady 
referred we are cleatly of opinion that none of the decisions to 
which oür attefitiori has beén drawn, has any application. The case 
of Kalidas Roy (t) Supra, merely lays down the well settled princi: 
ple that a person who is made a party in a suit upon à mortgage, if 
he sets up an independent title, that title need hot be discussed or 
dealt with in the mortgage suit but that the question being 
a question of title paramount should under ordinary circums- 
tances; be left over for consideration in a suit properly framed for 
the purpose. The case of Asmatulla Pramanik (2), Supra, is bùt an 
illustration of the same principle. The defendants who had been 

` joined in that suit as defendants in addition to the mortgagor, set 
up an independent title but that titlé was not disputed nor was 
anything said in the plaint in derogation thereof and in a subsequent 
suit which was instituted by theni to establish theif title it was held 
that the decision in the mortgage suit in which no question was 
gone into in respect of independent title, could not operate as 
res judicata even. by the ópération of the principle of constructive 
res judicata under explariatióri (4) to section 1r Code of Civil. Pró-- 
cedure. The décision of the Judicial Committee iri thé ĉase of, 
Ganapathy Mudaliar (3), Supra, ipon which the learnéd Advocate 
fot thé appéllanit has vety stroügly relied; i$ also a décision ona 
very different Question. There the son who instituted the suit 
subsequently, waa undoubtedly a party ii the previdus suit. He ' 


(1) (1920) 25 C. W. N. 192. (2) (1929) 33 C. W. N. 659. 
(5. (1917) L. R. 451. A: sa. as 
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did not appear in that suit, no question of any title paramount was 
put forward by him, nor any question of any title paramount was 
decided: by the decree that was made in that suit. The decree 
purported to be a decree for ‘the realization of the money against 
the mortgagor, it being stated in the decree that it was to be 
recovered from the first defendant personally and by the mortgaged 
property. The decree as.has already been pointed out, was not 
in conformity with the provisions of the Transfer of Property Act 


relating to mortgage decrees. No period of redemption had been | 


provided for in the decree and when subsequently the son instituted 
the suit for the purpose of redeeming the mortgage their Lordships 
- held that that was a question which could be decided by a proper 
application under section 47 Code of Civil Procedure. 

In the case before us the whole object of the plaintiff in implead- 
ing the appellants in the mortgage suit, was to have the questions 
determined which arose upon the pleadings in the plaint and the 
written statement filed by the defendant No, 2 the Maharaja ;so that 
a decree for sale in respect of the entire 1/6th sharejof the Tankha, 
binding on the sons also, might be obtained. It has been already 
pointed out that the plaintiff had, in his plaint, made the case that 
the mortgage executed by the defendant No. r was binding on 
his sons on. the ground of legal necessity and antecedent debts. 
The prayer was that the said appellants should be joined as defen- 
dants and that the ahplication should be treated as part of the plaint. 
Some of these appellants put in their defence but none of them 
appeared and eventually a decree was passed as against not only the 
defendant No. 1 but also the defendants Nos. 3 to 5. A period of 
redemption was provided for in respect of all the defendants and a 
proper mortgage decree for sale was made as against all of them. It 

“was not a case in which a simple decree for money is being sought 

.to be executed against the property which the judgment-debtors 
claim as being inalienable. So long as the decree stands the appellants 
who were parties to it cannot challenge its validity in the execution 
proceedings, either on the question as to the security that was to be 
sold or on the question of the saleability of that security. 

We are of opinion that the proper remedy for the appellants 

_ was to prefer an appeal from the decree itself if they were dissatisfi- 
ed with its terms. The decree being a decree for sale and in respect 
of specified properties no question as regards the saleability of those 
properties can be taken in execution. 

The result is:that in our opinion, the appeals fail and they 
should be dismissed with costs, two gold mohurs in each case. 

R. M, i Appeals dismissed. 
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| On APPEAL FROM THE HIGH Court Or JUDICATURE AT Fort 
WILLIAM IN BENGAL] ` 


Examination of witnesses on commission—Court's duty to prevent abuses in— 
Bainapatra (agreement to sell)—Not necessary that the vendor should have 
understood all its terms. 


It 1s imperative that the Court should, in the interests of justice and in the 
exercise of its inherent powers, check abuses in the cross-examination of witnesses 
on commission, when such examination is unduly protracted and is wholly irrele- 
vant to the issues raised in the suit. 


It is not necessary that the vendor, when executing a bainapatra (agreement 
to sell} prepared by his lawyer, should have understood all its terms. It is enough 
if he understood the nature of the transaction and knew he was selling his pro- 
perty at a certain price, leaving the details to his lawyer. - 

Appeal No. 89 of 1929 from a judgment and decree of the 
High Court, Calcutta, (B. B. Ghose and G. N. Roy, JJ), dated the 
20th June 1927, setting aside a judgment and decree of the Subordi- 
nate Judge of Tipperah, dated the 16th March 1925. 

DeGruyther, K. C. and Dube, K. C. for the Appellants. 

Dunne, K. C. and Parikh for the Respondents. 

Their Lordships’ judgment was delivered by 

Sir John Wallis :—Disputes about the dispositions and con- 
tracts of people of advanced age and failing powers are always diffi- 
cult cases to decide, ánd the difficulty is greatly increased when, as in 


'the present case, the record has swollen to enormous size owing 


to the way in which the examination of the witnesses on com- 
mission was protracted, assuredly not in the interests of the 
parties. A scandalous instance of this abuse is to be found, as 
observed by the learned Judges of the High Court, in the exa- 
mination of Ananda Roy, the principal witness for the plaintiffs, 
which takes up two hundred and twenty-six pages of the record, 
and contains twelve hundred and fifty questions and answers, most 
of which, as admitted at the trial by the vaAi/s on both sides, were 
quite irrelevant to the suit. f ' 
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In another appeal. with an enormous record from the same 
High Court it was recently stated that the cross-examination 
on commission of a purdahnashin lady lasted for a hundred 
days. In their Lordships’ opinion it is imperative that an abuse 
of this kind, which’ enormously increases the costs of litigation 
without any corresponding benefit to the parties, should be 
checked, and it would appear to be clearly within the powers of 
the High Courts to direct an enquiry with à view to disciplinary 
action in flagrant cases which come under their notice at the 
hearing of appeals.* 

The question in the present case is whether the plaintiffs are 
entitled to obtain specific performance of a registered bainapatra 
or agreement to sell the suit properties executed by Kali Narayan, 
the father of defendants 1 to 4, who have been brought on after 
his death with his other descendants in the male line as his 
legal representatives, and the main defence is that he was then 
of unsound mind for the purpose of making a contract, within 
the meaning of Section 12 of the Indian Contract Act, as being 
at the time he made it “incapable of understanding it and of 
forming a rational judgment as to its effect upon his interests.” 

There were also allegati ns of conspiracy on the part of the 
plaintiffs, as to which it was admitted at the hearing of the appeal 
in the High Court that there was no evidence. 

The plaintiffs’ case, which has been accepted by the High 
Court is, on the face of it, a perfectly straightforward one. They 
are traders who had made money, and coming to know in the 
middle of 1920 that the suit properties were for sale, they entered 
into negotiations for purchasing them. The properties consisted 


of two small semindaris, one in the Dacca and the other in the- 
Tipperah- District, together with a five annas share of a sAiÉmi: 


talug in one of these semindaris, which Kali Narayan, the gemin- 
dar, had acquired, the remaining eleven annas belonging to the 
Majitpur Babus, who were the shikmi talugdars. The Majitpur 


Babus were naturally anxious to regain the sole ownership of the 


talug, and came forward with counter-offers. Ananda Chandra 
Roy, an old friend of Kali Narayan, who was advising him about 


his affairs, was for asking thirty-five years’ purchase, subject to, 


certain deductions. This was apparently a very good price, and, 


probably, as usually happens, a little more than was hoped for., 


The offers of the plaintiffs and the Babus fell far short of this, 
and the negotiations went off. In October the properties were 


* See I. L. R. 30 Cal, 625—K, J. R. 
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publicly advertised for sale, and in December the plaintiffs came 
forward with a new offer of thirty-two years purchase. It was, 
refused, and they were going. away when Kali Narayan’s wife 
suggested that they should increase their offer to thirty-three years’ 
purchase. Kali Narayan accepted this offer subject to Ananda's 
approval, which the plaintiffs obtained. Ananda says he thought 
it a very good price, as it apparently was. A Šainapatra or 
agreement to sell was: then drawn up by Basanta, the estate, 
lawyer, and was executed by Kali Narayan, who signed in eleven, 
places. It was witnessed by Basanta, the estate lawyer, by, 
Bhupati, Narayans son, who was residing in the house, and now 
says he did not know what the deed was about, and by several, 
other persons. It was then registered by the Registrar of Dacca, 
who came to the house and obtained Kali Narayan's admission.of 
execution, . 

_ Coming to know of the bainapaira, the Majitpur Babus, in 
their anxiety to become the sole owners of the Za/ug, or possibly 
because they did not care to have mere traders as cO-sharers,. 
offered forty, years’ purchase, three of which were to go to the. 
almos ox estate, servants for their part. ih bringing about the, 
sale. With this incentive Kali Narayan’s estate manager, Durga 
Sankar, and the estate lawyer, Basanta, exerted themselves to 
induce the plaintiffs to abandon the contract on terms, but without, 
success. Roy J. also surmises that it was thought that the plaintiffs, 
who were traders, ought to stand aside in favour of the Babus. 

The plaintiffs! case is that this counter-offer was the sole reason 
why the transaction did not go through, and that to get out of their. 
bargain the defendants falsely charged the plaintiffs with conspiracy 
and set up that Kali, Narayan was an imbecile dotard when he 
signed the éainagatra and did not know what he was doing. 

This contention of the plaintiffs receives some support from the: 
fact that no suggestion of the kind was made during the negotiations 
after the dainagatra,-and that the defendants confined themselves. 


. for a considerable time to an attitude of passive obstruction. When 


the plaintiffs after repeated applications for the particulars necessary. 
for the sale deed, at the house in. Dacca where Kali Narayan :was 
then residing, served notices by registered post upon: Kali, Narayan 
himself and on his manager, Durga Sankar, these notices were not. 
accepted and were returned by the postal authorities. to the senders. 
Early in January Kali Narayan went back to his home in Bandar 
and the plaintiffs went down and were refused admittance.. Ori the: 
31st January, 1921, they went down again with a ‘pleader and ten- 
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dered the balance of the purchase money, which was not 
accepted. 

They saw Kumar Krishna the principal defendant, and Durga 
Sankar, the manager, and were kept waiting for nearly an hour, 
when they left to catch their train. They had heard Kali Narayan 
and his wife talking upstairs, and called out to them as they were 
going away, but without result, They were not told that this defence 
was to be raised, or that a few days previously the Civil Surgeon of 
Dacca had been brought down to Narayangunje on two successive 
days and, to save time, being a busy man, had seen Kali Narayan 
ina boat in the river, and had certified that he was incapable of 
managing his own affairs and was not malingering or’ feigning loss of 
memory. Aninterview with Kali Narayan and his wife at this 
stage might have given the plaintiffs an opportunity of giving 
evidence contesting these conclusions, and it was not allowed to 
take place. 

Eventually, on the 30th June, 1921, the plaintiffs filed the 
present suit against Kali Narayan for specific performance in the 
Court of the First Subordinate Judge of Tipperah at Comilla, 
setting out the contract and the efforts they had made to get the 
sale deed executed. An application was then made on behalf of 
the defendant for the appointment of a guardian ad litem, on the 
ground that he was unable himself to defend the suit. The 
Subordinate Judge saw and questioned him and made the order, 
Ahough he was not sure whether the confusion in Kali Narayan's 
answers was wilful or dona fide. After the guardian ad litem had 
filed a written statement and issues had been settled, the High 
Court set aside the order appointing a guardian ad ten and 
directed the Subordinate Judge to hold a judicial inquiry as to 
Kali Narayans mental condition. Lieut-Col MacKelvie, who 
was the Civil Surgeon of Dacca, was examined for the defendant, 
and Dr. K, B.. Narayan, Civil Surgeon of Tipperah, was examined 
on behalf of the plaintiffs, but before the inquiry was completed 
Kali Narayan died, in July, 1922, and the suit was continued 
against the present defendants as his legal representatives with 
substantially the same pleadings and issues. 


The principal written- statement is a very lengthy document, 
setting out as it does not- only the defendants’ contentions, but 
also much of ‘the evidence on which they intended to rely. 
Shortly, their story was that Kali Nàrayan had for many years 
been in his dotage and had left the management of his property 
to his sons, and that his favourite son-in-law, Satish Chandra, a 
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&abi»aj or doctor practising Hindu medicine at Dacca, who was 
on bad terms with the rest of the family, had by means of false 
allegations in a petition to the Sub-Divisional Officer, procured 
the removal of Kali Narayan from his own home at Bandar to 
Dacca and had got him to execute.a registered willin his favour, 
although he was then like an inert mass, and a mere puppet 
incapable of understanding what be was doing. Subsequently, 
Satish Chandra had conspired, it was alleged, with the plaintiffs 
and others to get a sale deed in favour of the plaintiffs from Kali 
Narayan at a gross undervalue. It was further denied that Rs. 11,000 
deposit mentioned in the deed had been received by Kali Nara- 
yan, and it was also alleged that Satish Chandra was to get 
Rs. 15,000 from the plaintiffs for his services in obtaining these 
properties for them at an undervalue. They also alleged that the 
bainapatra was bad for vagueness and uncertainty. 

The following were the material issues :— 

* 5. Was Kali Narayan incompetent to enter into iie. contract 
referred: to in the plaint? Was he incapable of understanding the 
terms and stipulation of the Zaisafafra or of forming a rational 
judgment as to its effect upon his interest at or before the time of its 
execution ? 3 

*6, Has the aa bainapatra been secured by or by 
undue influence, fraud and unfair means ? 

* yo. Is the contract bad for vagueness and E KANAN ?” 

The Subordinate Judge found all these issues in favour ofthe 
defendants, gave the plaintiffs a decree for the return of their 
deposit of Rs. rz,ooo with interest, and otherwise dismissed the 
Suit. 

The plaintiffs then appealed to the High Court at Calcutta, 
who allowed the appeal and decreed the suit. 

At the hearing of the appeal it was admitted by the defen- 
dant’s counsel that there was no evidence on which.a finding 
that the plaintiffs had been a party to any conspiracy could be 
based. This of itself greatly detracts from the weight of the 
Subordinate Judge’s judgment. Further, he failed to see that, 
as admitted before their Lordships, if the principal witnesses for. 
the plaintiffs are to be believed, and he did not find they were 
not, they abundantly established that Kali Narayan was of 
sound mind during his stay at Dacca, where. the Žainapatra was 
executed. 

It has, however, been contended by Mr. De Gruyther for the 
appellants here that the learned Judges, in accepting the evidence. 
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of these witnesses, failed to attach sufficient weight to medical 

"evidence, which he contends shows clearly that Kali Narayan was 
of unsound mind during the whole of his stay at Dacca, and that 
the witnesses who depose that he was not are unworthy of credit. 
That is really the question on which their Lordships are now called 
upon to decide after hearing it argued for several days and giving 
it their anxious consideration. 

At the end of 1919 Kali Narayan was undoubtedly an old man, 
who had long been in bad health and had for several years left 
his sons to manage his affairs. He was no longer the man he was, 
but was depressed and his memory was bad. It was said by one 
of the medical witnesses that.loss of memory in elderly people 
means incipient senile dementia, and in the case of Indians sets 
in at forty. Happily, even if this be so, it does not usually reach 
such a stage during the lifetime of the individual as to unfit him for 
the management of his own affairs, especially if he is wise enough 
not to rely on his own judgment, but to act on the best advice 
available. This, the learned Judges have found, is precisely what 
Kali Narayan did in this transaction. 


The defendants’ case is that at this time he was an imbecile 
‘dotard, incapable of forming any judgment of his own, and that 
his wife and his son-in-law Satish Chandra were anxious to get 
him to Dacca to execute documents to the prejudice of his sons. 
The plaintiff case is that he wanted to make reasonable provi- 
sion by will for his daughters and daughters’ sons, who would 
have taken nothing if he died intestate, and that he was also 
very anxious about the condition into which his affairs had been 
‘brought under his sons’ management and the mortgages he had had 
to execute. 

In Dacca he had an old friend, Ananda Chandra Roy, a success- 
ful lawyer who had retired from business and acquired samindary 
property, and was admittedly one of the most influential men in 
Dacca. In December, 1919, Ananda received a letter signed by 
Kali Narayan, begging him to come to his assistance, as his sons 
were causing trouble and would not allow him to go to Dacca. 
Ananda, who was 75, could not go himself, but he obtained a 
' vakalat from Kali Narayan and sent- a pleader to apply to 
Mr. Steeg, the Subdivisional Officer at Narayangunje, for an order 
to produce Kali Narayan before him. Mr. Steeg made the order, 
-and the sons, who were told of it, offered no active resistance, 
but are alleged tọ have been responsible for the fact that there 
were no bearers for the dhooly in which Kali Narayan’s wife waa 
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‘to go with him. Kali Narayan did not allow this to stand in his 
way, but set off in his palanguin, leaving his wife to follow on 
foot. The Subordinate Judge regarded his exposing his wife to ^ 


-such an indignity as an act of madness, whereas the learned 


Judges, as it appears to their Lordships with more reason, regarded 
it as a proof of his determination to get away and asa strong 
exercise of will power on his part. P i 
Krishna Kumar, one of the sons and the principal defendant, 
followed behind to see where they were going, travelled on the 
same train to Dacca, and then returned to Bandar. If Kali 
Narayan had then been an imbecile dotard, he had only to call 
Mr. Steeg's attention to the fact. He did not do so, and Mr. 
Steeg, after seeing Kali Narayan in his palanguin, merely recorded 
that he was proceeding to Dacca. He waited at Narayangunje . 
station for his wife and left for Dacca by a late train, arriving 
late at night. Before proceeding to his son-in-law’s house, he 


“went to Ananda, thanked him for what he had done, and asked 


for his assistance in extricating his estate from its difficulties, 
which Ananda consented to do. He also spoke about a will and, 
though Ananda told him there was no hurry about it, it is common 
ground that a few days after his arrival at Dacca he executed and 
registered a will by which he left a legacy of Rs. 5,000 to his wife 
and made a modest provision for annuities to his daughters and 
daughters’ sons. The will also contained provisions, of more 
doubtful wisdom that the estate was not to be handed over to 
his sons until eleven years after his death, and was in the mean- 
time to be managed by his executors, his wife and another, who 
„were to make the sons such allowances as they thought fit. Ananda 
says he was shown the draft will before execution and made certain 
corrections in it. 

As regards the management of his estate during his own 
lifetime, :Kali Narayan, under Ananda’s advice, removed his sons 
from management and put in as manager Durga Sankar, whom 
Ananda had found for him, and appointed the pleader, Basanta, 


Jas the estate lawyer, it being understood that Ananda himself 


was to be consulted in matters of importance. Ananda says 
that this scheme was adopted after the sons had rejected an 
alternative scheme under which they were to be left in possession 
of part of the estate. Kali Narayan then directed that the sons 
were to live separately, each son receiving the apparently in- 
adequate allowance of Rs. 6 a month, and gave notice that no 
credit was to be given to them. The defendants’ case ‘now is 
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that in taking these steps, Kali Narayan was a mere puppet in 
the hands of his son-in-law, Satish Chandra, and of Ananda, and 
was incapable, owing to his condition, of exercising any volition 
of his own. Ifthis had really been the “case, it is strange that 
they acquiesced "without protest in the drastic action taken 
against them, as they undoubtedly did. Their lame explanation 
is that they were acting on the advice of a pleader, who told 
them to keep quiet and do nothing beyond obtaining a medical 
certificate from an-English doctor who had examined Kali Narayan 
as to the advisability of his going to Dacca for treatment a few days 
before he went there. The pleader has not been called, and all 
thatis proved is that, after hearing of the registered will, they 
obtained this medical certificate, no doubt for the purpose of 
using it to resist probate. , The certificate and the doctors evidence 
will be considered later. 


As to Ananda's part in these transactions, great as was. his 
influence, it was perhaps not very wise of him, from his own point 
of view, as was proved by the event, to interfere in this way 
in his old friend's affairs; but that a man of his position and 
experience should have interfered in this way without authority 
in the affairs of an imbecile dotard in the hope of corrupt gain, 
as suggested by the defence, is as improbable as that Kali Narayan’s 
sons should have acquiesced in his doing so. . 

Their Lordships have already stated and will not repeat the 
circumstances under which the datnapatra came to be executed. 
'The defendants now go so far as to assert. that they never knew of 
any proposal to sell these properties till afterwards, although nego- 
tiations had been going on for months, the plaintiffs had been down 
to Bandar to see the manager, Durga. Sankar, and inspect the pro- 
perties with a view to purchase, and they had been publicly adver- 
tised for sale. It is further proved that the defendants were fre- 
quently at the parents’ home in Dacca, and no doubt whilst “keep- 
ing quiet,” knew perfectly all that was going on. As already stated, 
the ġainapatra was witnessed by onc of the defendants, Bhupati, 
whom it was sought at the trial to represent asa simpleton. The 
fact that the manager, Durga Sankar, was absent on account ofa 
funeral ceremony in his family when the bargain was finally struck 
and the deed executed is of no consequence, as the previous nego- 
tiations had been with him, and the price was approved by Ananda, 
on whom Kali Narayan relied. Comment has also been made on 
the fact that the plaintiffs did not call Satish Chandra, the son-in-law, 
who was included in their list of witnesses. One of the executors 


127 


P.C. 


1931. 
Son anal 


Rajkumar Sen 
Chowdhury 


v. 
: Ram Sundar Shaha. 


: Sir Sohn Wallis. 


—— 


128 THE CALCUTTA LAW JOURNAL. [Vor. LV. 





ree of the will who was going to give evidence for the plaintiffs, had a 
1931, conversation with Satish shortly before the trial, which left him 
Rajkumar Sen under the impression that Satish thought the plaintiffs hada good 
Chowdhury ` case and would succeed. He would probably not have been sorry, 


Ram Sundar Shaha, having regard to the imputations which had been made against 
Sir Solin Wallis. him. Nothing, however, was then said avout his giving evidence 
—— himself. It was the interest of his wife's family to get out of the 
bargain| and he may have been reluctant actively to oppose 

them. The plaintiffs were probably wise in not calling him. 


Witnesses have been asked if Kali Narayan could have under- 
stood all the terms of the dainapfatra, but that was unnecessary. 
It was enough if he knew he was selling his property on terms 
approved by his protector Ananda by a document prepared by 
the estate lawycr. In India, as here, it is enough for the executant of 
a legal document to understand the nature of the transaction, 
leaving the details to his lawyer*. 

As to his state of mind at the time, the evidence of witnesses, 
which there is no reason to distrust, shows that during his stay in 
Dacca, though an infirm old man, he was not destitute of under- 
standing, feeling or manners. The leading Indian doctor who 
attended him for rheumatism and heart disease says he saw him 
frequently, and noticed nothing wrong with his mind. When one 
of his daughters died, he- felt it so deeply that he insisted on moving 
to'another house. His wife had an apoplectic, fit, and, when she 
had got over it, a choleraic attack. He was so grateful to the doctor 
who cured her that he insisted on giving -him a dinner, and himself 
came down and observed the courtesies usual on such occasions. 
When there was an election of the Legislative Council he went to 
the voting place and recorded his vote. He inquired where the 

E mark was to be made, and the polling officer saw nothing wrong 
with him. The defendants’ story that at this time he was paralysed 
and unable to move is clearly disproved by this evidence. Lieut. 
Col. Newman, who examined him subsequently for the purpose of 
these proceedings, on behalf of the defendants, says that he saw him 

f on a few occasions when attending his wife, and that he seemed 
morose and scarcely spoke to him, but he was then in great trouble 
and there was the difference of language. There is no doubt he 
then suffered from time to time from severe attacks of angina pec- 
toris, and it is not unlikely, that owing to their anxiety to help Kali 
Narayan himself and his family to escape from what they were told 


* See I, L.-R. 30 Cale. 625—K. J R. - 
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was an unconscionable bargain, there was much exaggeration in their 
evidence, l 1931. 
Their Lordships agree with the learned Judges that the evidence Rajkumar Sen 
as to Kali Narayan’s stay at Dacca goes to show that he was of Chowdhury 
sound mind when the dainagatra was executed, and that, as already Ram Sundar Shaha. 
shown, this conclusion is strongly supported by the defendants’ own Sir John Wallis 
conduct down to the time when the present dispute arose. —À 





They will now proceed to consider the medical evidence, on 
“which the defendants mainly rely. In 1918, Dr. Sankar granted 
a certificate in support of an application for Kali Narayan's examina- 
tion on commission in a suit in which he was plaintiff, on account of 
his state of health. The certificate states, among other things, that 
he was suffering from loss of memory, but does not suggest that 
he was unfit to give evidence. It is said, however, that his 
deposition shows that his mind was filing. The question 
in dispute was whether he had agreed himself to accept 
the defendant as a tenant. He denied that he had done 
so, but admitted in cross-examination that his memory was bad, 
and the suit appears to have been compromised. In their Lord- 
ships’ opinion, this proves nothing. Whatis much more important 
is that Dr. Sankar, who gave evidence for the plaintiffs on com- - 
mission in April, 1922, was not prepared to say that Kali 
Narayan. was incapable of managing his own affairs when he 
went to Dacca in December, 1919. He said he had seen him 
several times after granting the certificate—he could not say 
how often—whenever he went to the house. Questioned as to 
Kali Narayan's mental condition at this time, he said that all 
he could remember was that he was suffering from loss of 
memory and could not say if it had got worse. It was sub- 
sequently stated by Krishna Kumar, the principal defendant, in 
his cross-examination at the trial, that Dr. Sankar was Kali 
Narayan's medical attendant at this time and saw him twice a 
week and had also scen him in consultation. with one of the 
leading doctors in Dacca who has not been called, so that he 
had every opportunity of judging whether Kali Narayan was 
then an imbecile dotard incapable of managing his own affairs. 
It should be added that Dr. Sankar was present at the examina- 
tion in January, 1922, and confirmed the Civil Surgeon’s conclu- 
sions. 

Nest comes Dr. Pringle, who, in November, 1919, examined 
Kali Narayan as to the advisability of his going to Dacca for treat- ` 
ment. On December 17th, after the execution of the will in 
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Dacca, the defendants obtained a .certilicate from him to be used 
in resisting probate. Their Lordships attach litle or no weight 
to this certificate or to Dr. Pyingle’s .cvidence, as he had not 
examined Kali Narayan as to his mental condition, and the 
statements in the certificate appear to have been based largely 
upon what he was told by the defendants. 

Of much greater importance were the certificates and evidence 
of Lieut.-Col. Newman and of Lieut.-Col. MacKelvie, who succeeded 
him as Civil Surgeon of Dacca, both members of the Indian 
Medical Service. Their Lordships desire to make it clear at the 
outset that they sec no reason to question either the truthfulness 
or the general competence of thes? officers. 


It has been argued for the plaintiffs that Kali Narayans 
condition may have got worse after the execution of tbe óaima- 
patra on December roth, 1920. There is less force in the sugges- 
tion as regards Colonel Newman’s examination at the end of 
January, 1921, than. as regards Colonel MacKelvie’s examination — 
in April, r922. There is, however, a much more important, factor 
detracting from the weight of their evidence, and that is the 
extent to which the medical history of the case, which must have 
influenced them very much, was derived from an unreliable and 
interested informant, Kali Narayan's grandson Sachindra, the 
fifth defendant, who was in practice at Narayangunje as a kabiraj 
or Hindu doctor. It appears from Colonel MacKelvie's notes that 
it was reported to him by Sachindra that Kali Narayan was 
irritable, threw away food and plates, did not sleep, passed urine and 
fæces in bed, could not recognise sons and grandchildren ; also threw 
cups and glasses and assaulted Sachindra, and also beat his wife, 
Colonel MacKelvie inserted in his certificate, at the request of the 
estate manager, a statement that he was satisfied that Kali Narayan 
had not been shamming in his answers, to meet any suggestion from 
the plaintiffs’ side that he was making himself out to be more stupid 
than. he really was, in order to get out of the contract. - Cross- 
examined as to this, he explained that he had come to the conclusion 
that Kali Narayan was suffering from a definite. form of insanity, 
senile dementia, which barred shamming, and he admitted that the 
plate-throwing, wife-Eeating and like things reported to him were con- 
‘sidered by him in coming to the conclusion that Kali Natayan was 
suffering from senile dementia, and that they were some ofthe 
important features in the case. This they undoubtedly wore, if true, 
such conduct being among the signs of advanced senile dementia 
given in the text-books. The witnesses who speak. to them are the 
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son, Krishna Kumar, and a servant of the estate, whose evidence 
in ther parts of the case is clearly unworthy of credit. On the 
other hand, Dr. K: B--Narayan, CivilSurgeon of Tipperah, who 
examined Kali Narayan for the plaintiffs a few days earlier, and 
recorded his questions and answers, and had not this misleading 
history of the case before him, came to the conclusion that Kali 
Narayan had made,up bis mind to say “Ido not recollect ’ to 
certain questions which mostly concerned his property and its 
management, and that his memory was not so bad as he made it out 
to be. Colonel Newman's notes are not in evidence, and it is not 
possible to say what Sachindra told him, but the certificate itself 
shows that he was improperly informed that Kali Narayan had 
“without the knewlelge of bis heirs executed a contract to sell 
property ata price much below its market value, which was calculated 
to mislead him. : 

The two learned Judges of the Calcutta High Court, who from 
their intimate acquamtance with Hindu modes of life are in a better 
position than their Lordships to draw the proper inferences as to 
some -matters of conduct arising inthe case, have given forcible 
reasonsin separate but concurring judgments for holding it proved 
by reliable evidence and by inferences arising from the conduct of 
the defendants themselves that Kali Narayan at the time he 
executed the bainapatra was not an imbecile dotard incapable of 
sufficiently understanding what he was doing, ani their Lordships 
are not prepared to say they were wrong in acting upon this evidence 
rather than on medical opinion possibly influenced by all sorts of 
unproved allegations going to show that he could not have at 
the time in question been sufficiently able to, understand what 
he -was doing. In these circumstances, their Lordships are 
unable to difler from the conclusion of the learned Judges that 
the defendants have failed to establish the main defence they 
set up. 


As to the fiirther defence that the contract itself is bad for 
uncertainty, they entirely agree with the lenrned- Judges that 
there is no substance in it. They are therefore of opinion that 
the appeal fails and should be dismissed with..costs, and they will 
humbly advise His Majesty accordingly. 

IVatkins and Hunter: Solicitors for the Appellants, 

Stanley Johnson and Allen; Solicitors for the Respondents. 


Ks J R o Aan dismissed, 
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tow Ns APPELLATE CRIMINAL. 


Before Mr. Juin H. R. Panckridge and Mr. Justice M. C. Ghose. 


CRIMINAL. M - ISRAIL 
933,00 9. 
January, 13, 14. THE KING-EMPEROR.* 


— 


Criminal, Procedure Code (Act V of 1899), Section 276, second proviso—— Persons 
‘ present’, meaning of—Empanelling of Fury. 


Persons who are within the precincts of the Court building (though not 
present within the actual court-room) cither because they have been summoned 
for other cases or by more chance are persons “ present ° within the meaning of 
the second proviso to Section 276 Criminal Procedure Code. 

Abed Ali Fair v. Emperor (1); Sadarat Sheik v. King-Emperor (2) dis 
tinguished. 

Eighteen jurors were summoned out of which eleven failed to appear. Of 
the remaining seven one was successfully objected to on behalf of the accused. 
The other six jurors were not objected to. The position therefore was that there 
were six jurors competent to serve leaving a deficiency of three jurors. This defi- 
ciency was mide up by selecting two special jurors who were sammoned in another 
case and one special juror who happened to be present in court premises. Both 
the prosecution and the defence had no obsjection to any of the nine persons 
chosen : . 

Held upon a review of the authorities that there was no defect in Iaw in the 
m5thod followed in empanelling the jury in this case and the trial which pro- 
ceeded was quite in order. 


Appeal by the Accused under Section 410 of the Code of Crimi- 
nal Procedure. 


The accused was convicted under Section 304 Part I Indian 
Penal Code and was sentenced to undergo transportation for life, 


‘The material facts and arguments appear from the judgment. 
Mr. Sures Chandra Talukdar for the Appellant. 
Messrs. Khundkar and ‘Anil Chandra Roy Chowdhuri for the 


‘Crown. 
hians Panekridge, J.—The appellant in this case has been found 
eee guilty by a majority of the Jury of 8 to 1 of an offence punishable 


* Criminal "Admitted Appeal No. 618 of 1931 ‘against the order of conviction 
and sentence passed by S. N. Guha Roy, Esq , Additiona] Session; Jndge, anes 
singh on the 9th June 1931. 

(1) (1928) 33 C. W. N. 722. 

(3) (1928) 48 C. L. J. 479. 
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under Section 304, Part I, of the Indian Penal Code. The learned 
Judge after expressing an opinion that in his view the prosecution 
evidence was not wholly reliable stated that he did not feel justified 
in disagreeing with the verdict of such majority and he, accordingly, 
convicted the accused and sentenced him to undergo transportation 
for life. . ie 

A preliminsry point has teen taken on behalf of the appellant 
which raises a question of some interest and importance. It is 
said that the trial has teen vitiated Lecause the provisions of the 
“Code. of Criminal Procedure with regard to the empanelling of 
the Jury have not been observed. What happened is set out 
in some detail in the order shect. It appears that of eighteen 
jurors summoned eleven failed to appear. Of the remaining 
seven one was successfully objected to on behalf of the accused: 
The other six jurors were not objected to and the position, therefore, 
was that there were six jurors competent to serve leaving a defici- 
ency of three jurors. The order-sheet reads as follows “ As there 
was no other juror summoned in this case present two special 
jurors Jamini Kumar Chandra of Dholla, P. S. Trishul and- Sadhu 
Charan Saha of Kalibati, P. S. Kalibati who were summoned 
in another Sessions Court and one Akbarali Munshi of Ashtodhar, 
P. S, Kotwali, also a special juror, who happened to be present 
in Court premises were chosen as jurors one after another and 
the accused was asked if he objected to be tried by them and 
the accused had no objection. The prosecution and the defence 
pleader also hid no objection to any of the nine persons 
chosen." 1 will assume that none of the three gentlemen to whom 
the order-sheet refers was present in the actual room in which the 
proceedings were being conducted. ‘Ihe learned Advocate for 
the appellant argues that if they were not within the four walls 
of that room they were not persons present -within the meaning 
of the second proviso to Section 276 of the Code of Criminal 
Procedure and he hrs relied on two reported cases, namely, 
Abedali Fakir v. Emperor (1) and. Sadarat Sheik v. King-Emperor 
(2). In my opinion both those cases can be distinguished, for 
it is clear from both reports that when the deficiency in the- 
number of the jurors was discovered individuals were summoned 
from the locality to make up the deficiency. The Court in those 
cases, if I may say so with respect, appears to me to have rightly 
rejected the argument that such persons were present within the 
meaning of the section Lecause they must, of necessity, have been 
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present when they were empahelled. It is to be observed that 
if it.had been the intention of the legislature that fora person 
to be elegible as a juror under the second proviso he must be 
present "within the actual Court rcom it would have been perfectly 
easy to say so. In my opinon,.persons who are within the 
precincts of the court building—either because they have been 
summoned for other cases or by mere chance are persons “ present ” 
within the meaning of Section 276, and I apprehend that the 
intention of the legislature -was -to prevent such a course being 
taken as was taken in tho two. cases to which I have referred, 
namely, the summoning of individuals from. the locality when 
it became apparent that there was not a sufficient number of 
jurors summoned in the case and present to- permit of the trial 
proceeding. I may siy in passing thatit does not appear to me 
that in the Full Bench case, Kedar Nath Mahato v. Emperor (1) 
the use af the word “bystanders” by Buckland J., is of any assis- 
tance .in considering the point with which we are at -present 
concerned.. The Full Bench cass was concerned with a totally 
different question and there was. no neel for the Court to 
consider the proper construction of the word “present” in the 
Second proviso of section 276.. We are, therefore, of opinion 
that the method followed in empanelling the jury in this case affords 
no ground for allowing the appeal. ` | 


With regard to the merits the learned ` Advocate for the appel- 
lant contends that the case of the defence was not properly put 
before the jury. But he very frankly admits that taken as a whole 
the summing up was not prejudicial to the accused and he urges this 
as a ground for the favourable consideration of such criticisms as he 
makes. The answer, I think, to the point made on behalf of the 
appellant is that in this case there was no specific defence put for- 
ward and the defence really was a denial of the charge coupled with 
destructive criticism of the prosecution evidence. It must have 
been perfectly clear to every juror that the accused person was 
challenging the prosecution evidence and it seems to me” that the 
learned Judge did all that could be expected of him when drew the 
jurors attention to the discrepancies in the evidence and to the 
criticism of the evidence advanced by the pleader for the defence. 
Ido not think that any useful purpose would have been served 
by his formally charging the jury that the defence was a denial of 
the prosecution case, It appears to me that the learned Judge 
was very careful to draw the Jury’s attention to the various points 


(1) (1927) I. L. R. 55 Cale, 371 ; 47 C. L. J. 44. 


Vor. LV.) , HIGH COURT. 


on which the accused placed reliance. He drew the attention of the 
jury to the discrepancies between the first information report and 
the evidence and also to the various difficulties as to the hour 
assigned in the prosecution story to the occurrence. Only one 
specific instance of misdirection is suggested by the learned Advo- 
cate for the appellant. ‘The defence relied on the fact that although 
the evidence was that the deceased: met his death by being hit on 
the head with a heavy agricultural instrument there was no blood to 
be found at.the place of occurrence. The learned Judge pointed out 
to the jury—what indeed they must have known for themselves— 
that at the end of the month of August when this occurrence took 
place it was the height of the rainy season and that it may well have 
been that all traces of blood, if any, would have disappeared. It is 
said that in the absence of specific cvidence that there was rain at 
or about the time of the occurrence the learned Judge should not 
have suggested this argument to the jury., Ín my opinion, it isa 
matter which in any case must have, been present in the minds of 
the jury and I do not think that the interest of the accused has 
suffered by reason of the Judge’s observations. In the circums- 
tances we consider that the appeal against the conviction must be 
dismissed. 

We have been-asked to reduce the sentence imposed on the 
accused and we do so with some hesitation bearing in : mind that 
the léarned Judge was of opinion that the evidence was not entirely 
trustworthy and that on the day previous to the occurrence the 
appellant had been grossly insulted by the deceased man. In the 
circumstances, we consider that the requirements of justice will be 
met if we reduce the sentence of transportation for life to one of 
rigorous imprisonment for ten years. 


M. C. Ghose, J.—1 agree. 
R. M. | Appeal dismissed : Sentence reduced., 
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Present: Viscount Dunedin, Lord Blanesburgh, Sir John Wallis, 
Sir George Lowndes and Sir Dinshah Mulla. 


THAKUR BAGESHWARI CHARAN SINGH . 
g. 
THAKURAIN JAGARNATH KUARI AND ANOTHER. 


[ ON APPEAL FROM THE HiGH COURT OF JUDICATURE AT 
PATNA. | 


Indian Limitation Act (IX of 1908), Section 19, explanation 1, Articles 142, 144 
—Indian Registration Act (XVII of 1908), Section 17 (1) (6)—Chota Nagpore 
Eneumbered Estates Act (VI of 1876). Section 12-A—Gift without sanction 
of Commissioner—Void alienation —Limitation: runs forthwith when alienor 
discontinues possession— Petition recognising title in the alienor—Necessity 
for ragistration—Meaning of '' declare ” in Section 17 of Registration Aci— 
Mere statement or recital af a fact ! 


The owner of an impartible estate made a gift, in June 1909, of a portion 
of the estate in favour of his second wife who thereupon entered into possession. 
The alienation, being made without obtaining the previous sanction of the 
Commissioner, was void ab sitio under sub-section (3) of Section 12-A of the 
Chota Nagpore Encumbered Estates Act, VI of 1876. The alienor died in 
February 1924, and his successor-in-title brought the presen suit in February 
1925 to recover possession from the alience : 


Held, that it was not a case of adverse possession falling within Article 144 
of the Limitation Act, but one of discontinuance of possession within Artiele 142, 
and that limitation ran forthwith from the date of the alienation in 1909. 


Held, also, that a petition filed by the alience before the Commissioner in 
March 1916, praying that sanction be accorded to the original deed of gift or 
that a fresh grant may be ordered, was a sufficient acknowledgment of liability 
for the purpose of saving limitation under the Limitation Act, Section 19, as 
read with Explanation r, inasmuch as the petition recognized that the title to 
the property was in the alienor, and not in herself, the alienee. 


Held, further, that the document was not itself one which created or declared 
any right or title inthe-alienor but merely acknowledged as a fact that such right 
was his, and did not, therefore, require registration under Section 17 of the 
Indian Registration Act. 


Held, accordingly, that the suit, being brought within 12 years of the acknow- 
ledgment, was well in time. 


Faki v. Khotu, (1) overruled. 


An instrument to come within Section 17 (1) (b) of the Registration Act’ 
must in itself purport or operate to create, declare, assign, limit or extinguish 


(1) (1880) I. L. R. 4 Bom. soo. à 
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some right, title or interest of the value of Rs. 100 or upwards in immoveable 
property. 

Fiwan Ali Beg v. Basa Mal, (1) approved. 

The word “ declare" in Section 17 of the Registration Act, by reason of its 
juxtaposition with the words “ create, assign, limit or extinguish,” has a somewhat 
restricted meaning, and implies a declaration of will, i.e. something which in 
itself creates a right or title. A document which is a mere statement or recital 
of a fact, does not “ declare "' a right or title in the sense intended by Section 17 
and does not require registration. 

Sakharam Krishnaji v. Madan Krishnaji, (2) followed. 

Runganayaki Ammal v. Virupakshee Rao Naidu, (3) ; Baldco Singh v. Udal 
Singh, (4); Pranfivandas Mehta v. Chan Ma Phee, (5)and Subramonian v. 
Litíchman, (6) referred to. 


Appeal No. 98 of 1930 from a decree of the High Court, Patna, 
dated the oth January 1929, affirming a decree of the Additional 
Subordinate Judge of Hazaribagh, dated the 26th April 1926. 

The facts of the case were these: The  plaintiffappellant’s 
grandfather, Thakur Jadu Charan Singh gifted the property in suit, 
on the 16th June 19909, to his second wife, Thakurain Jagarnath 
Kuari (defendantrespondent) but the alienation, not having 
received the sanction of the Commissioner, was void under Sec- 
tion 12-A, of the Chota Nagpore Encumbered Estates Act, VI of 
of 1876. The Thakurain, on the 4th March 1916, filed a petition 
in the Commissioners Court, the petition being set out £s extenso 
in their Lordships’ judgment. The alienor died on the 21st Febru- 
ary 1924, and the plaintiff sued on the 24th February 1925 to 
recover possession from the alienee. Both the Courts in India 
dismissed the suit as barred by limitation and adverse possession. 
In the trial Court it was contended on the plaintiff's behalf that the 
limitation was saved, under Section 19 of the Limitation Act, by 
the Thakurain’s aforesaid petition of the 4th March 1916, but the 
learned Judge negatived this contention in the following words: 
“The defendant's Vakil contends that as the so-called acknow- 
ledgment is an unregistered document it is not admissible in 
evidence and relies on Faki v. Khotu (7). Rustomji on p. 137 
of his Limitation Act. 3rd Ed.,doubts the soundness of the 
Bombay decision but it is not shown to have been overruled 
subsequently. Henge the plaintiffs claim is not saved from limita- 

(1) (1886) I. L. R. 9 All. 108, (2) (1881) I. L. R. 5 Bom. 233. 
(3) (1923) 45 M. L. J. 100. (4) (1920) I. L. R. 43 All. 1. (4). 
(5) (1916) L. R. 43 I. A. 122 ; I. L. R, 43 Cale. 895 ;-24 C, L. J. 314. 

(6) (1922) L. R. 50 I. A. 77 ; L L. R. so Calc, 338 ; 38 Cy L. J. au 

7) (1880) I. L, R. 4 Bom. 590. 
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tion. In the High Court, the question of registration did not , 
arise, the learned Judges being of the opinion that the Thakurains 
petition was not, on its truc construction, an acknowledgment at all 


* within Section 19 of the Limitation Act. They further held, follow- 


ing in this respect Adam Umar v. Bapu (1), that the aliena- 
tion being void, the alienee’s possession was adverse ad initio and 
not merely from the death of the alienor in February 1924. 


Against the decree of the High Court, the plaintiff appealed 
to His Majesty in Council, and the appeal came up for hearing on 
the 5th November 1931 before a Board composed of Viscount 
Dunedin, Lord Blanesburgh and Sir John Wallis; Sir Geo. 
Lowndes and Sir Dinshah Mulla were added the second day in 
order that the decision in Fuki v. Khotu (2) might be considered by 
a larger Board. 


Dunne, K. C. (with Wallach) for the Appellant: The respon- 
dent's petition of March 1916 was an acknowledgment of liability 
within Section r9 ofthe Limitation Act and was admissible though 
not registered: Sakharam v. Madan (3); Jiwas Ali v. Basa 
Afal (4) ; Faki’s case (2) was wrongly decided. 

DeGruyther, K. C. (with Jinnah) for the Respondents: The 
petition was not an acknowledgment of liability, as it contained no 
admission of the title of the Thakur (donor) but in any event, it 
could not, for want of registration, be admissible in evidence. The ` 
decision in Faki v. Khotu (2) upon which the trial Court relied, 
has not been challenged for 5o ycars. 


[ Viscount Dunedin: Faki v. Khotu(2) is of course straight 
in your favour In Rustomji’s Limitation Act, 4th Ed., p. 182, 
it is stated: “The decision’ in Madi v. Khotu (2) leads to very 
extraordinary consequences. If it be well founded, the title of a 
person out of possession against whom time is running, in respect 


‘of property worth Rs. roo or more, could never be saved by an 
‘unregistered acknowledgment.” Can you tell me how Faki v. 
"KAofu (2) and Sakharam v. Madan (3) can live together? Faki v. 


Khotu (2) goes the whole length that auy acknowledgment which is 
a good acknowledgment for purposes of Section 19 of the Limita- 
tion ‘Act, must be registered. | 


Both these decisions have been referred to in various cases and 
it has never been assumed that they are contradictory : 


(1) (1908) I. L. R. 33 Bom. 116, (2° (1880) I. L. R. 4 Bom, $90. 
(3) (1881) I. L. R. 5 Bom. 232, (4) (1886) I, L. R, 9 All, 108, 
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“Antaji v. Dattaji (1) ; Vani v. Bani (2) ; Anandrao v. Joti (3). 
[ Sir Ges. Lowndes observed that the passage in Anandyag v. 


Joti (3) “Where a document is a declaration of will creating ” 
otc,,summeéd up the whole situation. ] 


[ Sir John Wallis: That decision adopts the reasoing in Sakha- 
ram v. Madan (4)\. . 


[ Sir Geo. Lowndes referred, by way of analogy, to cases of 
equitable mortgages by deposit of title deeds, and to the recent 
decision of the Board in Od/a’s case (5) |. 

[ Lord Blanesburgh : Can you have a document under Sec- 
tion 19 of the Limitation Act which does not require registration ? ] 

[ Viscount Dunedin : Obviously you can have such an acknow- 
ledgment : see explanation 1 to the section ]. 

I submit that a document which admits the real owner's title 
requires registration under Section 17 of the Registration Act. 

[Six Geo. Lowndes: If I write aletter to you, saying I am 
benamidar of your land, wouldsit require registration ? ] 

{ Lord Blanesburgh ; Assume also that it was the only evidence 
you had that he was your denamidar, could you use that letter ? ] 

I submit not, unless registered. 

[ Lord Blanesburgh: If you find what is undoubtedly an 
acknowledgment in an unregistered document, could you use it as 
an acknowledgment ? ]. l 

I submit not. 

[ Sir Geo. Lwndes pointed out that it could be used for colla- 
teral purposes which did not require registration |. 
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Thakur-Bageshwari 
Charan Singh 


Y. 
Thakurain Jagarriath 
Kuari. 


Dunne refers to Baldeo Singh v. Udal Singh (6), where the . 


Court expressly adhered to the moaning of the word “ declare” in 
Sakharam v. Madan (4). 


[Sir John Wallis refers to the judgment of Coutts-Trotter and 
Ramesam JJ. in Ranganayaki v, Virupakshee (7) ]. 

Counsel for the Appellant was not called upon to reply. 

Their Lordships’ judgment was delivered by 

Viscount Dunedin :—This is an appeal from a decree of the 


High Court of Judicature at Patna, dated the oth January 1929, 
which affirmed a decree of the Additional Subordinate Judge of 


(1) (1893) T. L. R. 19 Bom, 36, (2) (1895) I. L. R, 20 Bom. 553. 
(3) (1900) I, L. R. 24 Bom, 615 (618). (4) (£881) I. L. R. 5 Bom, 232. 
(5) (1931) Li R. 58 I. A. 68 ; 53 C. L. Jodo. (6) (1990) I. L. R, 43 All. t (4). 
(7) (1923) 45 M. L. J. 100. 


^ December, 4- 
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Ie Hazaribagh, dated the 26th April, 1926, dismissing the plaintiff. 
1931. appellant's suit. 


ed 


Thakur Bageshwari Thakur Jadu Charan Singh, the plaintiffs grandfather, was the 
Chazan Singh the owner of an impartible estate known as the Dhargulli Estate, 
Thakurain Jagarnath in the District of Hazaribagh. He was heavily in debt, and by 
vaw an order passed under section 2 of the Chota ‘Nagpur Encumbered 
Viscount Dunedin, Tistates Act (VI of 1876) in 1894, the management of the whole 
of his estate was vested in a Manager appointed under that iAct. 
The management of the estate continued under the Act until the 
rsth May 1909, when the estate was released and made over to 

him according to the provisions,of the Act. 

Section 124, paras. T, 2 and 3 of the Act provide :— 

*  r24.—(1) When the possession and enjoyment of property 
is restored, under the circumstances mentioned in the first or the 
third clause of section 12, to the person who was the holder of such 
property when the application under section 2 was made, such 
person shall not be competent, without the previous sanction of the 
Commissioner— ; 

“(a) to alienate such property, or any part thereof, in any way, or 

* (5) to create any charge thereon extending beyond his lifetime. 

* (2) If the Commissioner refuses to sanction any such aliena- 
tion or charge, an appeal shall lie to the Board of Revenue, whose 
decision shall be final. - : 

“ (3) Every alienation and charge made or attempted in contra- 
vention of subsection (1) shall be void." 


In 1909 Jadu Charan Singh, without having obtained any sanc- 
tion from the Commissioner, exccuted a deed of gift of certain 
lands in favour of his second wife, who is now his widow and the 
respondent in this appeal.. She entered into possession of these 
lands and was in possession up to 1920, when she transferred the 
lands to her son, also a respondent in this appeal. Jadu Charan 
Singh died on the 2rst February 1924. His cldest son being dead he 
was succeeded in the estate by his grandson, the plaintiff-appellant. 
The present suit was instituted by him onthe 24th February 1925, 
and sought to recover the lands which ' had been transferred 
without sanction in .rg09. The only effective . defence. was 
under the Limitation Act, and this defence was found ‘to be 
good by the Subordinate Judge and by the Court of appeal, 
and the suit was dismissed. Both these Courts held that it 
was a case of adverse possession and therefore fell within Article 
144 Of the First Schedule of the Limitation Act of 1908. 
In their Lordships’ view, inasmuch as it has been found as a fact 
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that after the deed of 1909 the late Thakur discontinued his pos- 
session and never resumed it, itis rather a case which falls within 
Article 142, The result, however, is the same if the 12° years 
run from rgog. But the appellant pleads that the r2 years do 
not run from 1909, owing to the following facts. In March 1916, 
the Thakur filed a petition with the Commissioner in which he 
related the deed of gift to his wife, expressed a doubt as to 
whether the deed of gift was valid, and asked the Commissioner 
either to declare that the deed was valid or to give his sanction 
to the execution of a fresh deed of gift. At the same time the wife, 
present respondent, filed a petition in these terms :— 

* The humble petition of Thakurain Jagarnath Kuari, wife of 
Thakur Jado Charan Singh, proprietor of Gadi Dhurgulli, Pargana 
Rampore, District Hazaribagh. Most, respectfully sheweth— 

“That in view of the petition filed by Thakur Jado Charan 
Singh, your petitioners beg to file the original deed of gift and prays 
that your Honour may be pleased to sanction the same or order a 
fresh grant on the same terms to be executed.” 

This petition was signed by herself. 

Section 19 of the Limitation Act is as follows :— 

* 19.—(1) Where, before the expiration of the period prescrib- 
ed for a suit or application in respect of any property or 
right, an acknowledgment of liability in respect of such property 
or right has been made in writing signed by the party 
against whom such property or rightis claimed, or by some 
person through whom he derives title or liability, a fresh - period 
of limitation shall be computed from the time when the acknowledg- 
ment was so signed. 


“ Explanation 1.—For the purposes of this section an acknow- 
ledgment may be sufficient though it omits to specify the exact 
nature of the property or right, or avers that the time for payment, 
delivery, performance or enjoyment has not yet come, or is'accom- 
panied by a refusal to pay, deliver, perform or permit to enjoy, or 
is coupled with a claim to a set-off, or is addressed to a person other 
than the person entitled to the property or right. ” 


The appellant urges that this isan acknowledgment of liability 
in terms of the section and that therefore the period of limitation 
only began in 1916, and r2 years had not elapsed when the suit 
was raised in 1925. Both the Subordinate Judge and the Judges of 
the High Court disposed of this ina single sentence by simply 
saying they found no such acknowledgment. Their Lordships are 
unable to agree with this view. The petition produces the deed of 
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gift and asks that it may be sanctioned or that a fresh grant may. be 
ordered. Thisisa clear acknowledgment that unless one of the 
two things is done, she has no.tille atall, or, in other, words, that 
she recognizes that the title is, in the Thakur, her husband, and not 
in herself. 

‘The Subordinate Judge, however, raised another point. “He 
says that the acknowledgment contained in the petition, not being 
registered, cannot be reccived in evidence, and he quotes in support 
of this the case of Zaki v. Khotu (1). The scction of the Registra- 
tion Act on which the question depends is Section 17 (1), which is 
as follows :— 

“The following documents shall be registered, ifthe property 
to. which they relate is situate in a district in which, and if they have , 
bcen executed on or after the date on which Act No. XVI of 1864, 
or the Indian Registration Acl, 1866, or the Indian Registration Act, 
1871, or, the Indian Registration Act, 1877, or this Act came or 
comes into force, namely :— 

* (5) other non-testamentary instruments which purport or 
operate to creato, declaro, assign, limit or extinguish, whether in 
present or in future, any right, title or interest, whether vested or 
contingent, of the value of one hundred rupees and upwards, to or 
in immovable: property. ” 

Now the case of Faki v. Khotu (1) undoubtedly goces the whole 
length that the respondents desire. It was a case where limitation 
was'pled (pleaded ?) The judgment on page 595," after reciting the 
document in question, goes on thus :— 

“ The plaintiff wishes to use it [z. c., the document] a as an admis- 
sion or acknowledgment of his title to the lands, and as proof that, 
at the date of the document, the defendant's possession was‘ not 
adverse to him. The document undoubtedly contains such an 
acknowledgment ; and if it be genuine and relevant, a Court, which 
had to determine the question of fact, would probably consider that 
acknowledgment sufficient proof that the defendant’s possession was 
really the plaintiff’s possession. 

“ The Assistant Judge has held that the document is inadmissible 
in evidence, because it is not registered ; and we are of opinion that 
this decision is right. The plaintiff wishes to use the document as an 
acknowledgment of a right, title and interest in immoyable property, 
which is admittedly ofa higher value than one hundred rupees. 
If admitted, it will ‘operate to declare’ such a right, title and interest, 
and it thus appears to come within the terms of Section ry of 
Act XX of 1866. ” Á 

(1) (1380) . LR 4 Bom. 590. 
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But the question remains whether that case was rightly decideds. 


` Their Lordships are of opinion, that it was not and that it was incon- 
sistent with a long track of decisions which are incompatible with it. 
The first of these will be found in the case of Sakha Ram Krisknaji 
v. Madan Krishnaji (x). The question there was as to a document 
in the following words :— 


“ Our eldest brotherjM. has built houses and is building new 
houses on property appertaining to his share . . . . To the same 


we three persons and our heirs and representatives have no interest 


ofany kind whatever. If we orthey should prefer any claim, then 
the same isto be null This release paper we have duly passed in 
writing jointly and severally and in sound mind. ” 


The document had not been registered, and it was objected that 
it could not be put in evidence in order to contradict a witness. 
Dealing with it West J., said : 


“ Here . . . the document is not itself one which declares a 
right in immovable property, in the sense probably intended by 
Section 17. There ‘declare’ is placed along with ‘create,’ ‘assign,’ 
‘limit’ or ‘extinguish’ a ‘right, title or interest, and these words imply 
a definite change of legal relation to the property byan expression 
of will embodied in the document referred to. I think this is equally 
the case with the word ‘declare.’ It implies a declaration of will, not 
a mere statement of fact, and thus a deed of partition, which causes 
a change of legal relation to the property: divided amongst all the 
parties to it, is a declaration in the intended sense; but a letter 
containing an admission, direct or inferential, that a partition once 
took place, does not ‘declare’ aright within the meaning of the 
section. ” 

Now it is quite clear in comparing these two cases that they took 
diametrically opposite views as to the proper meaning of the word 
* declare " in the 17th section, and it is upon that point that the 
whole question turns. Subsequent decisions have given full effect to 
the view of West J. in the Krishnaji case (1). l 

In the case of Jiwan Ali Beg v. Basa Mal (2) the head note 
accurately sets forth one of the points in the case :— 


* An instrument te come within Section 17 (7) of the Rezistra- 
tion Act (III of 1877) must in itself purport orojerate to create, 
declare, assign, limit or extinguish some right, title or interest of the 
value of Rs. 100 or upwards in immovable property, ” : 

Then in the case of Ruaganayaki Ammal v. Virupakshee Rao 


(1) (1881) I. L. R. 5 Bom. 232. (1) (1886) I. L3 R. 9 All, 108, 
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- -Naidu (1) the learned Judge in the High Court expressly cites the 


words of West J. in the Krishtaji case (2), and in the case of Baldeo 
Singh v. Udal Singh (3), precisely the same thing is done. 


Their Lordships have no doubt that this track of decision is 
right Though the word “ declare" might be given a wider 
meaning, they are satisfied that the view originally taken by 
West J. is right. The distinction is between a mere recital of a 
fact and something which in itself creates a title. . The distinction 
has been acted on in cases connected with mortgages by deposit 
of documents of title. A comparison of the case of Prunjivandas . 
Mehta v. Chan Ma Phee (4) with that of Sudramonian v. Lutch- 
man (5) will show that, according to this distinction, a document re- 
quires registration or not. In the present case the statement in the 
pelition of the respondent did not create any right in the Thakur. It 
merely acknowledged as a fact that such right was his. There 
was therefore no necessity for registration. It is not out of place 
to remark that this exactly fits in with explanation 1.* If you take 
the case of an acknowledgment contained in a communication ad- 
dressed to a third party registration is not practicable ; it is scarcely 
conceivable that it could be required. 

Their Lordships will therefore humbly ' advise His Majesty to 
allow the appeal and to set. aside the decrees of both the Courts 
below with costs, and in lieu thereof that judgment ought to be 
entered for the appellant. The respondents will pay. the coats of the 
appeal. 

Solicitor, India Office: Solicitor for the Appellant. 


Watkins and Hunter: Solicitors for the Respondents. 
K. J. R. Appeal allowed. 
*i.e, explanation 1 to section 19 of the Limitation Act.—k. J. R. 


(1) (1923) 45 M. L. J. 100 (102). (a) (1881) I. L. R. 5 Bom. 232. 
(3) (1920) I. L. R. 43 All. 1 (4). 

(4) (1916) L. R. 43 I. A. 122 ; I. L. R. 43 Calc. 895 ; 24 C. L. J. 314. 
(5) (1922) L. R. 50 1. A. 77 ; 38 C. L. J. 41. 
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Present: Lord Thankerton, Lord Salvesen and Sir Cue 
Lowndes. 


SAIYID RASHID AHMAD AND ANOTHER 
v. 
MUSAMMAT ANISA KHATUN alias MUSAMMAT ANIS 
FATIMA AND OTHERS. 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE'AT 
ALLAHABAD. | 


Muhammadan Law—Hanafi School—Divorce—Irrevocabla talak—Absence of 
wife when jalak pronounced—Intention of husband, immateriai —Effect of 
acknowledgment upon status of children born after divorce—Presumption of 
re-marriage, not permissible. | 
Where the parties are Sunni Muhammadans, governed by the Hanafi law, 

a talak bain operates as an immediate and effective divorce. It is sufficient that 


the appropriate words of divorce are addressed to the wife, and it is not necessary ` 


that she should be present when they are pronounced. 


When in the bidaat (sinful or abominable) and not the aksan (best) form, 
the divorce at once becomes irrevocable, irrespective of the idda£, 


The validity and effectiveness of the divorce are not affected. by the husband's - 


mental intention that it should not bea genuine divorce. A £ala& is valid and 
effective even. though pronounced under compulsion or in jest. 


Fursund Hossein v, Fanu Bibee, (1) distinguished ; 


Ma Me v. Kallander Ammal (2); Asha Bibi v, Kadis Ibrahim Rowther, (3) 
and Ful Chand.v. Nasab Ali Chowdhury, (4) relied on, 


Where a‘ husband divorced his wife in the irrevocable form, his children by . 
her, born after the divorce, are illegitimate, The fact that subsequent to, and not- ; 
withstanding the divorce, he treated the woman as his wife and acknowledged his, 


children as legitimate, could not undo the effect of the divorce or confer a status 
of legitimacy upon the children, In such a case, a presumption of remarriage 
Between the quondam husband and wife cannot, be raised. 


Habibur Rahman Chowdhury v, Altaf Ali Chowdhury (5) distinguished. 

Appeal No. 86 of 1929 from a decree of the High Court, Allaha- 
bad, dated the rst February 1927, reversing a decree of thé Subor- 
dinate Judge of Bijnor, dated the rsth December 1923. 

The question for determination on the appeal was whether the 
respondents 1-6, as they claimed to be, were the lawful heirs of 


one ‘Ghiyas Uddin, a Sunni Muhammadan, who died in the year 


(1) (1878) I. L. R. 4 Calc. 588. 

(2) (1926) L. R. 54 1. A. 61. ; 45 C. L. J. 263 

(3) (1909) I. L. R. 33 Mad. 22. 

(4) (1908) I: L. R. 36 Cale. 184; 9 C. L. J. 105 

(8) (1921) L. R. 48 I, A, 114 ; 33 C. L. J. 479 į I. L. R, 48 Calc. 856. 
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1920. "The claim was challnged in a suit brought by the present 
appellants who were admittedly the brother and sister of the 
deceased. The trial Judge decided that the respondents 1-6 were 
not the lawful heirs of Ghiyas Uddin. ‘lhe High Court, on appeal, 
took the contrary view and dismissel the appellant's suit, and 
against the said decree of the High Court, the present appeal was 
preferred to the His Majesty in Council. 

S. Hyam, for the Appellants: It has been concurrently found 
that Ghiyas Uddin divorced the Respondent No. 1 (Anis Fatima). 
The form of divorce was irrevocable (bain) and not Ahsan ; Wilson's 
Anglo-Muh&mmadan Law, 3rd edition, page 137. After the recital 
of the divorce formula three times in its irrevocable form, resump- 
tion of intercourse within the period of iddaf could not make the 
divorce inaperative. 

The absence of the wife when the /a/a& was pronounced, is not 
fatal ; Asha Bibi v. Kadir Ibrahim Rowther (1) 

Express words of divorce are sufficient to establish it without 
proof of any intention on the part of the husband; Ma Me v. 
Kallander Ammal (2). Even a falak pronounced under compulsion 
is valid férahim Moollah v. Enagret Oor Rahman (3). 

The fact that after the divorce Ghiyas Uddin lived with Anis 
Fatima and acknowledged her as his wife would not make the 
union lawful. 

Abdul Majid for the Respondents: The proceedings of divorce 
were admittedly mere mock proceedings, and were fictitious and 
inoperative. The so called deed of divorce is only a declaration 
and is not addressed to any parada person: Furzund Hossein v. 

Janu Bikee (4). 

Even if the divorce is established, as Ghiyas Uddin lived with 
the woman for 15 years and acknowledged the children by her as 
his ligitimate children, a re-marriage between them should be 
presumed : Habibur v. Rahman v. Altaf Ali (s). 

^. Counsel for the Appellants was not called upon to reply. 

Their Lordships' judgment was delivered by 

Lord Thankerton :—This is an appeal from a decree of the 
High:Court at Allababad, dated the ist February 1927, which 
reversed a decree of the Court of the Subordinate Judge of Bijnor 
at Moradabad, dated the 15 December, 1923. 


(1) (1909) I. L. R. 33 Mad, 22. 

(2) (1926) L. R. 54 I. A. 61 ; 45 C. L. J. 264. 

(3) (1869) 12 W.R. 460. (4) (1878) I. L. R. Calc, 588. 

(5) (1921) L R. 48 L A. 114 ; 33 C. L. J. 479 I. L. R. 48 Calc. 856 (864, 865.) 
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The dispute relates to the succession to the estate of Ghiyas 
Uddin, a Mahommedan, who died on the 4th April r9zo, leaving 
considerable moveable and immoveable property. 

The appellants are plaintifs in the suit, which was instituted 
onthe 28th Tune 1922, and are a brother and sister of Ghiyas 
Uddin, and along with respondents Nos. 10 to 12, who were 
impleaded as pro forma defendants, would be heirs to Ghiyas 
Uddin according to Mahommedan law, if the respondents Nos. 1 
to 6 (who were defendants Nos. 1 to 6) are unable to establish 
their. claim to be the widow, and legitimate children of Ghiyas 
Uddin. 

The main controversy turns on four stages in the matrimonial 
history of Anis Fatima, respondent No. 7, viz, : (r) her marriage 
to Manzur Husain in rgor ; (2) her divorce by Manzur Husain 
early in 1905; (3) her marriage to Ghiyas Uddin on the 28th 
August,r9o5 ; and (4) her divorce by Ghiyas Uddin on or about 
13th September 1905. 

It is admitted that Anis Fatima was marriel to Manzur Husain 
in rgor, but the respondents maintain that the marriage was 
invalid on the ground that both parties were minor at the time. 
The Subordinate Judge held the marriage to be valid on the ground 
that Anis Fatima was then adult and Manzurs marriage was 
contracted through his mother as his guardian, and this conclusion 
appears to have been accepted by the High Court. 

The alleged divorce by Manzur Husain early in 1905 was 
challenged by the appellants on the grounds that it was not proved, 
and that, even if proved, it was invalid in respect that Manzur 
had not then attained the age of discretion. Manzur himself was 
the only witness as to the fact of divorce, and his evidence was 
rejected by the Subordinate Judge, but was accepted by the High 
Court as proving the fact. On consideration of. the conflicting 
evidence as to Manzurs age, the Subordinate Judge held that he 
had not then reached the age of discretion, but the High Court 
reached the opposite conclusion, 

The Subordinate Judge held that the marriage of Ghiyas Uddin 
to Anis Fatima was not proved, but this finding was reversed by 
the High Court, and the appellants acquiesced in the decision of 
the High Court, and merely maintained the invalidity .of this 
marriage in the event of it being held that Anis Fatima was then 
the undivorced wife of Manzur. 

The fourth stage was the alleged divorce by Ghiyas Uddin in 
September, 1905. The appellants’ case was that on the 13th Septem- 
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ber, 1905, Ghiyas Uddin pronounced the triple /a/a& of divorce in the 
presence of witnesses, though in the absence of the wife, and that 
the latter received, Rs. 1,000 in payment of her dower on the same 
day, for which a registered receipt is produced ; there was also 
produced a /a/agnama/, or deed of divorce, datéd the 17th Septem- 
ber, 1905, which narrates the divorce, and which is alleged to 
have been given to Anis Fatima. The respondents denied the fact 
of the divorce, and, in any event, they challenged its validity and 
effect for reasons which will be referred to later. "They maintained 
that the payment of Rs. r,ooo was a payment of prompt dower, 
and that the deed of divorce was not genuine, in that it was not. 
written or signed by Ghiyas Uddin. 

There are concurrent findings by the Courts below that Ghiyas 
Uddin did pronounce the triple falak of divorce, and that the deed 
of divorce is genuine, and their Lordships haye seen no reason 
to depart in this case from their usual practice of not disturbing! such, 
findings. 

The subordinate Judge held that Ghiyas Uddin irrevocably 
divorced Anis Fatima, and that she was, therefore, not his wife at the 
date of his death in 1920, and also that respondents Nos. 2 to 6, 
who were admittedly their offspring, but all born after the date of 
divorce, were notlegitimate. The High Court came to the con- 
trary conclusion on the ground that the divorce was fictitious and. 
inoperative, beciuse it was a mock ceremony performed by Ghiyas 
Uddin to satisfy his father, but without any intention on his part 
that it should be real or effectivc. 

As it was obvious that, in the event of their Lordships agreeing 
with the conclusion of the Subordinate Judge on this stage of the 
case, consideration of the earlier stages of the case would be render- 
ed unnecessary, counsel were requested to confine their arguments 
to this stage in the first instance, and, after full consideration of. 
these arguments, their Lordships are of opinion that the decision of 
the Subordinate Judge was right, and, therefore, it will be sufficient 
to deal with this stage alone. 

There is nothing in the case to suggest.that the parties are not 
Sunni Mahommedans governed by the ordinary Hanafi law, and, in 
the opinion of their Lordships, the law of divorce applicable in such 
a case is correctly stated by Sir R. K. Wilson, in his Digest of, 
Anglo-Muhammadan Law (sth edition) at p. 136, as follows :— 

“ The divorce called ¢a/ak may be either. irrevocable (dain) or 
revocable (zaja).” A talak bain, while it always operates as an imme- 
diate and complete dissolution of the marriage bond, differs as ta 


` 
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one of its ulterior effects according to the form in which it is pro- 
nounced. A falak bain may be effected -by words addressed to the 
wife clearly indicating an intention to dissolve the marriage, either :— 

* (a) Once, followed by abstinence from sexual intercourse, for 
the period called the £dda£ ; or 

“ (6) Three times during successive intervals of purity, £.e., 
between successive menstruations, no intercourse taking place during 
any of the three intervals ; or 

“(c) Three times at shorter intervals; or even in immediate suc- 
cession ; or 

* (d) once, by wordsjshowing a clear intention that the divorce 
. Shall immediately become irrevocable. 

* The first-named of the above methods is called a%san (best), the 
second -Aasan (good), the third and fourth are said to be bidaa/ (sinful), 
but are, nevertheless, regarded by Sunni lawyers aslegally valid." 

In the present case the words of divorce addressed to the wife, 
though she was not present, were repeated three times by Ghiyas 
Uddin as follows :—' I divorce Anisa Khatun for ever and render 
her Aaram for me," which clearly showed an intention to dissolve the 
marriage. There can be no doubt that the method adopted was 
the fourth above described, and this is confirmed by the deed of 
divorce, which states that the three divorces were given “in the 
abominable form," f.e. éidaat. The learned Judges of the High 
Court have erred in treating the divorce as in the a/sax form, instead 
of the bidaa form. 

“The talak was addressed to the wife by Rage and the case is not 
affected by the decision of the High Court . of Calcutta in Furzund 
Hossein v. Janu Bibee (1) where the words of divorce were alone 
pronounced. In the éiddat form the divorce at once becomes irre- 
vocable, irrespective of the iddaf (Baillie's Digest, end. edn. p. 206). 
It is not necessary that the wife should be present when the falak 
is pronounced Ma Me v. Kallander Ammal (2) ; Ful Chand v. Nasab 
Ali Chowdhry (3) ; Asha Bibi v. Kadir Ibrahim Rowther (4) though 
her right to alimony may. continue until she is informed of the 
divorce.’ 

Their Lordships are of opinion that the pronouncement of the 
triple zalak by Ghiyas Uddin constituted an immediately effective 
divorce, and, while they are satisfied that the High Court were not 


(1) (1878) I. L. R. 4 Calc. 588. 

(2) (1926) L. R. 54 I. A. 61 (65) ; 45 C. L. i 263. 
(3) (1908) I. L. R. 36 Calc. 184 ; C. L. J. 105. 
(4) (1919) I. L. R. 33 Mad. 22 (23). 
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Eee: ] justified in such!a conclusion on the evidence in the present case, 
1991. they are of opinion that the validity and effectiveness of the divorce - 
Saiyid Rashid Ahmad Would not be affected by Ghiyas Uddin’s mental intention that it 
Meamtat Anisa should not be a genuine divorce, as sich a view is contrary to all 
Khatun alias authority. A Za/a& actually pronounced under compulsion or in 
ies scc jest is valid and effective (Baillie's Digest, 2nd. edn., p. 208 ; Ameer `. 
Y ud A Alis Mohammedan Law, 3rd. edn., vol. 2, p. 518; Hamiltons 
ees Hedaya, vol. 1, p. 211). 
The respondents sought tu found on the admitted fact that for 
about fifteen years after the divorce Ghiyas Uddin treated Anis 
Fatima as his wife and his children as legitimate, and ‘on certain,” 
admissions of their status said to have been made by appellant No. *' 
1 and respondent gro forma No. ro, who are brothers of Ghiyas 
Uddin, but once the divorce is held proved such facts could 
not undo its effector confer such a status on the respon- 
dents. 
While aimitting that, upon divorce by the triple talah, 
Ghiyas Uddin could not lawfully remarry Anis Fatima until she ' 
had married another and the latter had divorced her or died, the 
respondents maintained that the acknowledgment of their legitimacy 
by Ghiyas Uddin, subsequent to the divorce raised the presumption 
that Anisa Fatima had in the interval married another, who had died 
or divorced her, and that Ghiyas Uddin had married her again, and 
that it was for;the appellants to displace that presumption. In sup- 
port of this contenticn, they founded on certain dicta in the judgment 
of his Board in Habibur Rahman Chowdhury v. Atlaf Ali Chow- 
dhury (x). Their Lordships find it difficult to regard this contention 
as a serious one, for these dicta directly negative it. The passage 
relied on, which related to indirect proof of a Mahomedan 
marriage by acknowledgment of a son asa legitimate son, is as 
follows (p. 120 ft) :— ‘ 


* It must not be impossible upon the face of it, e, it must not 
be made when the ages:are such that it is impossible in nature 
for the acknowledgor to be the father of the acknowledgee, or when 
the mother spoken to in an acknowledgment, being the wife of 
another, or within prohibite degrees of the acknowledgor, it would, 
be apparent that the issue would te the issue of adultery or incest: 
The acknowledgment may be repudiatel by the acknowlegee. But 
if none of these objections occur, then the acknowledgment has 
more than evidential value. It raises a presumption of marriage—a ` 


(1) (1921) L. R. 48 I. A. 114 ; 33 C. Le J. 479 ; I. L. Re 48 Cale, 855. ` 
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presumption which may be taken advantage of either by a 

` wife-claimant or a son-claimant. Being, however, a presumption 
of fact, and not juris et de jure, it is, like every other presumption of 
fact, capable of being set aside by contrary proof.” 

The legal bar to re-marriage created by the divorce in the 
present case would equally prevent the raising of the presump- 
tion. If the respondents had proved the removal of that bar by 
proving the marriage of Anisa Fatima to another after the divorce 
and the death of the latter or his divorce of her prior to the 
birth of the children and their acknowledgment as legitimate, the 

: respondents might then have had the benefit of the presumption, 
“but not otherwise. S * 

- Their Lordships are therefore of opinion that the appeal should 
be allowed, that the decree of the High Court should be reversed, 
and that the decree of the Subordinate Judge should be restored, 
the appellants to have the costs of this appeal and their costs 
in the High Court. Their Lordships wil humbly advise His 
Majesty accordingly. f . 

Barrow Rogers and Nevill : Solicitors for the Appellants. $ 

Francis and Harker : Solicitors for the Respondents. | 


K. J. R Appeal allowed, 


P. C, 
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Present: Lord Thankerton, Lord Salvesen and 
Sir George Lowndes. 


MANMATHA NATH MULLICK - 
= v. 


SHEIKH HEDAIT ALI AND OTHERS. 


[Ow APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT PATNA.] 


Transfer of Property Act (IV of 1882), section 6, clause (e), section 130— 
Transfer, whether of " a mere right to sue ” or of an '' actionable claim "— 
Landlord assigning his right to be reimbursed in respect of payment of 
Government revenue, e. made by him on default by the lessee. 

Under the terms of a lease, the lessee agreed (inter alia) to pay the Govern- 
ment revenue, cesses and other pubiic demands, and covenanted that in case of 
any breach of the covenants, he would be liable in damages. The lessee having 
made default in payment of the Government revenue and cesses, the lessor pald 
the same, and subsequently he (the lessor) executed a deed assigning in favour of 
the plaintiff (who held a mortgage on the property) his right to recover the said 
amount, and the deed further corstituted the plaintiff the lessor’s attorney and 
empowered him to sue for the amount in question : 

Held, on suit brought by the plaintiff, on the basis of the deed of assignment, 
to recover the amount . from the lessee, that what was assigned to the plaintiff was 
not "a mere right to sue ", (soas to come within the prohibition in section 6, 
sub-clause (e) of the Transfer of Property Act), but was the transfer of an 
actionable claim’, within the meaning of section 130 of the Act, namely, a 
claim for a definite sum of money which the defendant-lessee was bound by his 
contract with the assignor (lessor) to repay to him. 

Held, accordingly, that the plaintiff was competent to maintain the suit, both by 
virtue of the deed of assignment and gua the lessor's duly constituted attorney 
under the same deed. d 


Appeal No. 13 of 1930 from a decree of the High Court, Patna, 
dated the 21st December 1928, varying a decree of the Subordinate 
Judge of Cuttack, dated the 3oth June 1927. 


The main question for determination on the appeal was whether 
the plaintiffappellant was entitled to recover from the defendant- 
lessee, under the deed of assignment referred to in their Lordships’ 
judgment, the amount of Government revenue and cesses which the 
plaintiffs assignor (the lessor) paid on default by the defendant. 


DeGruyther K. C. and Dude K. C. for the Appellant : The deed 
of assignment is valid under section 130 of the Transfer of Property 
Act. Moreover, the plaintiff gua mortgagee was interested in making 
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the payment, and has a right to recover under section 69 of the Con- 
tract Act. 


No one for the Respondents. 


Their Lordships’ judgment was delivered by 

Lord Salvesén :—This is an appeal from a judgment and 
decree dated the 21st December, 1928, of the High Court of Judi- 
cature at Patna, which varied a judgment and decree dated the 3oth 
June, 1927, of the Subordinate Judge of Cuttack. 

“The facts of the case which are not in dispute may be shortly 
stated as follows :—One Nani Mohan Baneri was an owner of 
two faluks, which may be shortly described as Narendrapur and 
Krishnapur. These properties were mortgaged for a total sum of 
Rs. 1,49,000 and the appellant also held two postponed mortgages 
over the same properties for a sum of Rs 35,500. On oth December, 
1914, Banerji executed a lease of his two fa/uks in favour ofthe 
first defendant. Under this lease the lessee agreed to pay the 
lessor a yearly rent and, in addition, the Government Revenue, 
cesses and other public demands. The lease also contains the pro- 
vislon that in case of any breach of the covenants to be observed 
by the lessee he should be liable in damages. 

In 1917 the first mortgagees brought a suit to enforce: their 
claims under the mortgages they held. As the result the two 
taluks were sold in execution to the appellant in 1924. The appel- 
lant purchased Narendrapur on the 26th January, 1924, and 
Krishnapur on the 17th May, 1924. The lessee continued in 
possession of the two Zaluks until the expiry of his lease on gth 
September, 1924, when he gave up possession. He has since died 
and his representatives are the respondents, who have not appeared. 

During the currency of the lease the obligations of the lessee 

' were duly performed until 1923, when he failed to pay the revenue 
instalment due in November in respect of faluk Narendrapur. He 
similarly failed to pay the revenue and cesses due in April, 1924, on 
the said Za/u&, and also the instalment-of revenue and cesses due in 
April 1924, in respect of Za/u& Krishnapur. In order to save the 
faluks from sale the appellant paid these instalments and certain 
penalties to the Collector in respect of their not having been paid 
at the due dates. Although in the suit these penalties are sued 
for Mr. DeGruyther in the course of the hearing stated that in res- 


pect of the small amount involved he limited his claim to the 


instalments actually paid. 
In November, 1923, when the first instalment of revenue which 
is sued for in respect of faluk Narenirapur became due, Banerji 
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and not the appellant was the owner of the two Za/uEs, and the same 
applies to the instalment of the revenue claimed to meet the arrears 
of Government Revenue in respect of faluk Krishnapur. As 
regards the other sum claimed, it became due after the appellant 
had purchased Narendrapur but during the currency of the lease 
which expired in September thereafter. 

Both the Courts have held that the appellant is entitled to 
recover from the respondents the instalment of Government Revenue 
due in April, 1924, in respect. of Narendrapur after he purchased 
the property. The Subordinate Judge held that he was equally 
entitled to recover the other two instalments which fell due during 
the ownership of Banerji, and he accordingly gave decree for pay- 
ment of all three instalments along with the penalties‘ which the 
appellant had been compelled to pay. 

The High Court took a different view and came to the conclu- 
sion that while Banerji could have recovered these sums from the 
lessee in respect of the contract between him and the lessee, the 


' appellant could only recover the revenue instalment which became. 


due after his purchase of the properties in question. The effect of '- 
this judgment is, in the circumstances now to be narrated, to dis- 
charge the lessee of the obligations which he had undertaken in 
the lease and which, as a matter of course, devolved on his repre- 
sentatives, the respondents. | i 

The appellant, on the other hand, maintains that asa mortgagee 
at the time when the instalments in question became due, he was 
entitled to intervene by paying the Government Revenue on 
the failure of the lessee to do so, as unless he had done 
so the properties over which his mortgage extended might 
have been brought to sale in” execution. In point of fact, it 
would appear that Banerjiin effect paid these instalments because 
they were deducted from the purchase price paid by the appellant. 
In addition, however, the appellant founded on a deed of assignment 
executed by Banerji in his favour on the 28th July, 1924, by which 
Banerji assigned his right to recover the instalments in question with 
interest thereon at the rate of 12 per cent. per annum from the 
respective dates of payment to the date of commencement of the 
suit. The deed also constitutes the appellant Banerji’s attorney and 
empowers him to sue for the amount of the instalments with interest 
at 12 per cent. and on receipt of the same to grant valid and suffi- 
cient receipts and discharges, and on non-payment to institute suits 
for the recovery thereof and to grant sufficient receipts and dis- 
charges for the same. 
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'The Subordinate Judge decided that in respect of the assignment 
the appellant was entitled to-recover the two instalments which 
Banerji, as the then owner of the properties, would have been 
entitled to recover from hislessee. On appeal the High Court 
held that the plaintiff was entitled to recover the revenue and 
cesses for the instalment of April, 1924, in respect of Narendrapur. 
Theysay:—  . < 

* By his purchase of the 26th January, 1924, the plaintiff stepped 
into the shces of the defendant No. 2 (Banerji), and he acquired the 
status of the lessor under the lease. He could, therefore, enforce all 
the rights which the original lessor could enforce as against the 
defendant No. x. The claim of the plaintiff, therefore, for the 
recovery of the revenue and cesses paid by him for the instalment of 
April, 1924, must be allowed, ” 

They further held that the penalty paid by the plaintiff to the 
Collector which had been allowed by the Subordinate Judge should 
be disallowed, -but as the appellant does not now insist on this part 

of his claim itis not necessary for their Lordships to decide this 
^. point. i 
i As regards the other instalments, the High Court held that these 
could not .be recovered by the appellant either in respect of his 
interest as a mortgagee to preserve the property or under the assigna- 
tion. The ground of judgment is thus stated so far ds the latter point 
is concerned :— - 

“ What was assigned by the defendant No. 2 to the plaintif was 
his right to recover damages from the defendant No. 1 on account of 
the latter’s default in payment of the Government Revenue and 
cesses, The right to recoyer.damages is a mere right to sue and 
such a right cannot be transferred under the law. ” 

The clause in the Transfer of Property Act on which the 
judgment is based is Section 6, Sub-section (e); which is in these 
terms :— 

* A mere right to sue:cannot be transferred. ” 


Their Lordships are clearly of opinion that this clause has no 
application to the factsof the present case. In their Lordships 
opinion what was assigned to the appellant was nota mere right to 
sue but a claim fora definite sum of money which the lessee was 
bound by his contract with Banerji to repay to him. This would, 
their Lordships think, be an actionable claim to which Section 130 
ofthe Act would apply. The failure of the lessee to fulfil this 
obligation does not give rise to a claim of damages within the mean- 
ing of the clause in the lease on which the High Court found, but 
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to a claim for reimbursement of the precise sum which the landlord 
had disbursed to meet the obligation. This is the view on which the 
High Court proceeded in allowing the claim for payment of the 
instalment paid by the appellant after he became owner of the 
property in respect of which it was levied by Government, and their 
Lordships find it difficult to understand why the same principle was 
not applied to the right of Banerji to récover from his lessee the two 
previous instalments. This right having been’ assigned by a formal 
deed to the appellant, who has moreover "been constituted by the 
same deed Banerji’s attorney to recover the instalments in question, 
there is on both heads a clear answer to the contention which the 
High Court sustained that he had no title to sue. 

Their Lordships are accordingly of opinion that in so far as the 
High Court judgment disallows the claim for payment of the instal- 
ment of Rs. 3,444 with interest at 12 per cent. io 15th January, 1926, 
and the instalment of Rs. 5,583 with interestat 12 per cent. from 


"14th July up to 1sth January, 1926, the judgment of the High Court 


must be reversed as wellas the order as to costs. In strictness the 
appellant would have been entitled to interest at 72 per cent. up 
to 8th February, which was the actual date of the institution of the 
plaint, but as he has limited his claim to rsth January, 1926, in his 
plaint in respect of all three instalments, he cannot now be allowed 
to claim a larger'sum. 

Insubstance the decree of the Subordinate Judge falls to be 
sustained, but it must be varied in so far as it allows the penalties 
paid by the appellant to the Collector which are not now insisted 
on. In form, therefore, it is necessary to recall the judgments both 
of thé Subordinate Judge and of the High Court, and to granta 
decree against the respondents as the heirs of Sheikh Haider Ali 
for the sum of Rs. 15,452-8 and for the sum of Rs. 1,681, being the 
amount of the costs awarded to the appellant by the Subordinate 


* Judge with interest on these sums at 6 per cent. from 3oth January, 


1927, until the date of realisation. The appellant is also entitled to 
the costs of the. suit both in the High Court and before this 
Board. Their Lordships wil humbly advise His Majesty 


accordingly. 
Watkins and Hunter: Solicitors for the Appellant. 
K, J. R. Appeal allowed in part, 
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MOHAMMAD EJAZ HUSAIN AND ANOTHER 
De 
MOHAMMAD IFTIKHAR HUSAIN AND OTHERS. 


[Os APPEAL FROM THE:Culer Court or OUDH AT Lucknow.] 


Muhammadan Law—Mother not legal guardian of minor children unless 
appointed by the father or by the Court—Mother as de facto guardian refer- 
ring disputes to arbitration—Minors not bound by the award—Distribution 
of property effected in pursuance of such award, not binding on minors even 
as a family arrangement. 


Under the Muhammadan Law, the mother is not (in the absence of an appoint- 
ment by the father or by the Court under the Guardian and Wards Act) the 
legal guardian of her minor children. When she is not so constituted the legal 
guardian, she has no power or authority, in her capacity merely as the de facto 

,Soardian of the minors, to alienate or otherwise deal with their property, and 

. She is equally incompetent to enter on their behalf into an agreement to refer 
to arbitration any disputes relating to the division and distribution of the pro- 
perty of their deceased father, and an award made on such arbitration would not 
bind the minors. 


Where the scheme of distribution of the property, as promulgated in the 
award so made, was followed and acted upon for a long period : 


Held, that the mother not being the legal guardian at the time of the agreement 
to refer, the transaction evidenced by the agreement and the award could not bind 
the minors even as a family arrangement. . 

Imambandi v. Haji Mutsaddé (1) and Laloo v. Fagat (2), followed. 


Judgment of the Chief Court, Lucknow, reversed. 


Appeal No. 34 of 1930 from a judgment and two decrees of the 
Chief Court of Oudh, dated the 18th October 1928, reversing a 
judgment and decree of the Subordinate Judge of Lucknow, dated 
the 17th January—8th March, 1928. 


The facts of the case are sufficiently fully set out in their Lord- 
ships’ judgment. The question for determination on the appeal was 
whether the plaintiffs-appellants were bound by an arbitration award, 
dated the 2nd April 1912, .effecting a distribution of the property of 
their deceased father," Muhammad Hussain, the agreement to refer 
to arbitration. having been entered into on their behalf by their 
mother acting as their de facto guardian. Both the Courts in India 
held that the plaintiffs being minors at the time, were not bound 


(1) (1918) L. R. 45 I. A. 73 ; L L. R. 45 Calc. 878 ; 28 C. L. J. 409. 
(2) (1920) I. L. R. 47 Cale. 713 : 33 C. L. ). 256. 
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_t 


Mohammad Iftikhar 
usain. 
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by the award, butthe Chief Court took the view (differing herein 
from the trial Judge) that the scheme of the division of the property 
among the various members of the family, as laid down in the award, 
was valid as a family settlement. The learned Judges (Misra and 
Srivastava, JJ.) remarked that in the case of Hindu families such 
arrangements were of usual occurrence and if found to be just and 


_ equitable they were upheld by the Court in spite of the fact that 


some members of the family were found to be minors, and they saw 


no sufficient reason why a'different principle should be applied in: 


the case of a Muhammadan family. 
Against the decree of the Chief Court dismissing their suit, the 
plaintiffs appealed to His Majesty in Council. 


Raikes K. C. (with Pennell) for the Plaintiffs Appellants: The 
Chief Court rightly held that the agreement to refer and the award 
were not binding on the plaintiffs; [/mambandt v. Haji Mut- 
saddi (1); Lai» v. Jagat (2), but in upholding the transac- 
tion as a family settlement they erred in applying the analogy 
of minors in Hindu families and failed to appreciate the essential 
difference between the Hindu and the Muhammadan Law on the 
Subject. 

Hyam (with Pringle) for the Respondents: The arbitration 
proceedings were in substance merely the written evidence of a 
family arrangement. Family arrangements are governed by a special 
equity peculiar to themselves: Ram Mirunjun v. Prayag (3); 
Lala Khunni Lal v. Kunwar Gobind Krishna Narain (4) ; Kunwar 
Brijraj Singh v. Kunwar Sheodan Singh (5); Msi. Hira Bibi v. 


Mist. Sohan Bibi (6). There was no dealing with the minor's property, ^. 


and the judgment of the Board in Imambandi v. Haji Mutsaddi (1) 
has no application. Further, even an agreement to refer by a de 
Jacto Muhammadan guardian, is not necessarily inoperative as 
against the minors: Mahamed Hussain Sab v. Mahomed Jafar. , 
Sab (7). The decision in Zalo v. Jagat (2), where the contrary -; 
view was taken, is not, it is submitted, correct law. 


The arrangement found in the award was a proper and equitable ;:- 
arrangement, and did not in any sense amount to an alienation of ' 


the minors property. The:settlement cannot be disturbed simply 
on the ground that the minors were not represented by a properly 


(1) (1918) L. R. 45 I. A. 73 ; 28 C. L. J. 409. 

(a) (1920) I. L. R. 47 Cale. 713 ; 33 C. L. J. 256. 

(3) (1881) I. L. R. 8 Calc. 138 (143, 143). 

(4) (911) L. R. 38 1. A. 87; 13 C. L. J. 874 : 

(5) (1913) L. R. 40 I. A. 161 ; 18 C. L. J.s7. (7) (1926) 4 Mys. L. J. 1974 


r 
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constituted guardian : Keramatulla. Meah v. Keamaiulla Meah (1) 
and No. 139 Punjab Law Reporter 1909 at page 537 (both Muham- 
- madan cases), and Stapilton v. Stapilton (2). 

[Sir Lancelot Sanderson pointed out that in Jmamdandi v. 
Mutsaddi (3) the Board held that the mother has no larger 
power to deal with her minor child’s property than any outsider or 
stranger. | 

_ A compromise is in no sense of the word an alienation ; the real 

` consideration for the compromise is not the sacrifice of a right but 
the abandonment of a claim ; Lala Khunni Lal v. Kunwar Gobind 
Krishna Narain (4), followed by the Board in Musammat Hiran 
Bibi v. Musanmat Sohan Bibi (5); Zrigge v. Lavalle (6), per Lord 
Kingsdown. f : 

[ Viscount Dunedin observed that in Lala Khunni Lal v. Kunwar 
Gobind Krishna Narain (4) the compromise was on its true cons- 
truction held not to be an alienation.] 

The mother in her capacity as natural guardian could enter into 
the arrangement if it was for the benefit of the estate: Kali Dutt 
Tha v. Sheik Abdool Ali (7) (a Muhammadan case). 

[Viscount Dunedin : That case does not assist you. The minor 
there was represented by a person who was his proper guardian. 
Here you have no legal guardian.] 

[Sir. Lancelot Sanderson remarked that in Kali Dutt Jha v. Sheik 
Abdool Ali (7), the father was the legal guardian.] 

Refers to Halsbury’s Laws of England, Vol. 14, page 551, and 
White and Tudors Leading Cases in Equity, Vol. 1, 8th Edition, 
p. 241. j 

Raikes K. C. replicd: The two decisions of the Board, 
Lala Khunni Lal v. Kunwar Gobind Krishna Narain (4) and 
Kunwar Brijraj Singh v. Kunwar Sheodan Singh (8) :relicd 


" on by the respondents, dealt with Hindu families, and are ` 
z^ clearly distinguishable. In Wo. r39 Punjab Law Reporter rgog and 


Keramatulla Meal x. Keamatulla Meah (2), though the parties were 
s Muhammadans, the strict Muhammadan Law was not applicable. 


(1) (1918) 23 C. W. N. 118. 

(2) (1739) 1 Atk 2.. 

(3) (1918) 45 I. A. 73-; T. L. R. 45 Calc. 878.; 28 C. L. J. 409. 
(4) (911) L. R. 381. A. $7; 15 C. L. J. 5750 ` 

(3) (1914) 18 C. W. N. 929. 

(6) (1862) 15 Moo. P. C. 270 (292). 

(7) (1888) L. R. 16 L. A. 96 ;'I. L. R. 16 Calo, 627. 

(8) (1913) L. R. 40 I. A. 161, ; 18 C. L. J. 57. 
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The judgment in Keramatullah v. Keamatulla (1) refers to a joint 
family and joint family preperty, but the Muhammadan Law does 
not recognize the institution of the joint family as gnderioodd in the 
Hindu law. ] 

[Their Lordships called upon learned counsel i to argue the 
question of the. plaintiffs-appellants' claim to the profits derived by 
the defendant Amir Hussain trom the Ice Factory.] 

Raikes, K. C.: The defendant was the only adult heir at the 
time of his father's death, and his possession of the Factory was in a l 
fiduciary character, and he is liable to account to the other heirs 
(who were then minors and 2ardamasAin ladies) for all the profits 
made by him i Docker v. Somes (2), per Lord Brougham ; Zudiau 
Trust Act, sections 88, 9o, 94. 

Counsel for the Respondents were not called upon, for reply on 
the last question. 

Their Lordships’ judgment was deivei by 

Sir Lancelot Sanderson :—This isan appeal by the plaintiffs 
in the suit against a judgment and two decrees of the Chief Court of 
Oudh, dated the 18th October, 1928, which reversed the decree of 
the Subordinate Judge dated the 17th January, 1928,. as amended by 
his order dated the 8th March, 1928, 

The suit was brought by Mohammad Ejaz Husain and, his sister 
Khaliq-un-nisa against their full aud half-brothers. and sisters, their 
mother Faiyaz-un-nisa and Hamid-un-nisa, the wife of Amir Hasan, 
the defendant No. 4. 

The relationship between the parties to the suit appears from the 
pedigree which was attached to the judgment of the Chief Court, and ' 
which is as follows :— 


(1) (1918) 23 C. W. N. 118, 
(2) (1834) 2 My. & K. 655. 
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I) i 


The suit was brought fora declaration thatan agreement dated 
the 25th March, 1912, andan award dated the znd April, 19:2, 
. were null and void and inoperative and for a partition of certain pro- 
perties alleged to have been the Properties of the plaintiffs’ father, 
Mohammad Husain. 

“The learned Subordinate Judge, who ‘tried the suit, made a decree 
in the plaintiffs favour: this decree was subsequently amended on 
an application for review, ` and it was thereby directed "that the plain- 
tiffs should get from the defendant No.4 (f. ce, Amir Hasan) a 
21-1o4th sharé, first, out of the sumi of Rs. 25,526, béing the capi- 
talised value of a factory, and, secondly, a declaration of their rights 
to that extent out of. the property No. ro 9t the plaint Tist ay in so far 
as it was left :— : 

M ets sa after meeting claims of the original owners and the'acqui- 
sition by the Improvement Trust, and also'out of the property No. 20 
of the list, which is a faraily graveyard. Possession over the share— 
out of the property No. ro can be obtained only after redemption of 
thé mortgage assigned to the defendant.4 (pide Exhibit 11), the-trust 
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P.C. compensation money being taken to have satisfied’ gso rata a part of 
1951. this mortgage debt. 
"mr Ejaz * Plaintiffs shall further get interest on the amount under the first 
Husain head at the rate of Rs. rz percent. per annum from 4th March, 
Mohammad Iftikhar 7912 tO the date of realisation. Costs on parties. A preliminary 
Husain. decree for partition to be prepared in those terms. ” 
Si» Lancelot From this decree both Amir Hasan, defendant No. 4, and the 


Sanderson, plaintiffs appealed to the Chief Court of Oudh. 
mn The learned Judges of the Chief Court allowed the appeal of 
Amir Hasan and dismissed the appeal of the plaintiffs. The result 
was that the plaintiffs’ suit was dismissed, the Chief Court directing 
n that the parties should bear their own costs in both Courts. 
These are the decrees from which the plaintifs have appealed 
to His Majesty on Council. 

Amir Hasan has died since the decree of the Chief Court was 
made, and his representatives are now on the record, and they are 
the only respondents contesting this appeal. 

The material facts are as follows :— 

Mohammad  Husain, the father of the plaintiffs and of the 
defendants Nos. x to 6, died on the 4th of March, 1912. 

On the 25th March, 1912, an agreement of reference to 
arbitration was executed by Amir Hasan (the fourth defendant), 
his two sisters (defendantss Nos. 5 and 6), and Faiyaz-un-nisa 
(defendant No. 7). who was the surviving widow of Mohammad 
Husain, and the mother of the plaintiffs and the defendants Nos. 1, 
2 and 3. : 

The plaintiffs and the defendants Nos, 1, 2 and 3 were minors 
at the date of the agreement, and their mother purported to 
execute the agreement for herself in person and as guardian in 
the capacity “ of the real mother" on behalf of the plaintiffs and 
her other minor children. By the said agreement all matters in 
dispute were; referred to two arbitrators and an umpire, who were 
named in the said agreement. 

One of the issues raised at the trial was as follows :— 

*(xy) Did Mohammad Husain constitute the defendant No. 7 
as guardian of the person and property of plaintiffs as well as of 
defendants Nos. 1 to 3. If so, with what effect ? " 

This issue was answered in the negative by the learned Subordi- 
nate Judge, and his decision in this respect was approved by the 
Chief Court. 


It has not been argued before the Board that these findings 
were wrong, and the appeal must therefore be decided upon the 
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assumption that Faiyaz-un-nisa was not appointed by Mohammad 
Husain guardian of fhe person and property of the plaintiffs. 

Further, it is to be noted that at thé date of the said agree- 
ment Faiyaz-un-nisa had not been appointed guardian of the person 
and property of her minor children by the Court. 


On the 3rd of April 1912, the arbitrators, with the con- 


currence of the umpire, made their award in writing. They. 


decided :— 

*(r) That the properties acquired by the deceased in the name 
of his wife, Faiyaz-un-nisa, defendant No. 7, belonged to her as 
her separate properties and that she was entitled to those properties ; 
(2) that the properties acquired by the deceased in the name of 
Amir Hasan, defendant No. 4, were his separate properties and 
that he was entitled to them; (3) that the factory known as the 
Victor Ice and Flour Mills, situate at Bagh Sherjang, City Lucknow, 
was given to Amir Hasan by the deceased during his lifetime and 
the same belonged to him, and (4) that the remaining properties 
should be distributed among the several heirs according to their 
legal shares under the Mohammadan law." 


The award was carried out and acted upon until the filing of 
this suit. ' 

On the 18th July, 1912, Faiyaz-un-nisa filed an application in 
the Court of the District Judge of Lucknow under Section ro of 
the Guardians and Wards Act (VIII of 1890), praying for a certifi- 
- cate of guardianship of the person and property of her minor 
children, including the plaintiffs, 

On the 18th September, 1912, the certificate was issued. 

The plaintiff, Mohammad Ejaz, attained his majority on the 
21st October, 1923. ` 

The plaintiff, Khaliq-un-nisa, attained her majority on the 8th 
October, 1925. 

The suit was instituted on the 20th October 1926, just within 
“three years from the date on which the first plaintiff attained his 
majority. 

In the suit many issues were raised, but it is not necessary 
to refer to them all. Both the Courts in India held that the 
properties acquired by Mohammad Husain in the names of Faiyaz- 
un-nisa and Amir Hasan belonged to the two last-mentioned persons 
respectively, and an these matters they agreed with the decision 
ofthe arbitrators. No question arises in this appeal with respect 
to these properties. 
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It is material, however, to note that at the time of the arbitra- 
tion the interest of Faiyaz-un-nisa and that of.her minor children 
were not identical with respect .to the properties standing in her 
name, for-if the arbitrators had come to the conclusion that Faiyaz- 
un-nisa was holding these properties -Jegatmi for her husband, as 
alleged, the minor children would have been entitled to , their 
respective shares therein. 

"Both Courts in India decided the issue as to’ the factory known 
as the Victor Ice and Flour Mills in the plaintiffs’ favour. Dis- 
agrecing with the award in this respect, they held that the alleged 
oral gift of the factory by Mohammad Husain to Amir Hasan had 
not been established. The concurrent findings in respect of this 
issue have not been disputed in this appeal. It must therefore be 
taken for the purposes of this appeal that the said factory was, part 
of the estate of Mohammad Husain at the date of his death and 
that, subject to the question hereinafter to be considered, the 
plaintiffs, as two of his heirs, arc entitled to their respective shares 
in the said factory. 

“There i$ no dispute as to the shares to which the plaintiffs 
are entitled in the properties of their father, viz, r4]ro4ths in 
respect of the first plaintiff, and 7/ro4ths in respect of his: cs 
the second plaintiff. ^ i 
- The main issue raised in the Court of the Subordinate to Jidge 
was whether Faiyaz-un-nisa, acting on behalf on her minor children, 
the -plaintiffs, was competent to refer to arbitration the matter of 
the -division of the assets of Mohammad Husain and questions 
connected therewith, and consequently whether the plaintiffs were 
bound by the award. 

; The Subordinate Judge decided -this issue in. favour of the 
plaintiffs, on the ground that Faiyaz-un-nisa, the mother of the 
plaintiffs, had no authority to refer, so as to bind the plaintiffs. 

He was of opinion that otherwise the award did not appear to 
be perverse, unfair or influenced by any corruption or ppcondiet 
of the arbitrators. 


‘The learned Judges of the Chief Court agreed with the concld- 
sion of the Subordinate Judge on this issue and held that the agree- 
ment to refer to arbitration executed by Faiyaz-un-nisa on behalf 
of her minor children could not be considered binding on them 
and that the award, if looked at from that point of view, must be 
held to be an inoperative document. 

The learned Judges.of the Chief Court,. TE were of 
opinion that the scheme of distribution promulgated-in the award, 


\ 


bos 
wt 
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. and which the learned Subordinate Judge. had found to be in no 
way perverse or unfair or influenced by any corruption or miscon- 
duct of the arbitrators, and which had been followed without any 
objection whatever for a long period extending over fourteen ycars, 
could well be recognised as a family settlemént, and they stated 
that they were extremely reluctant to disturb the arrangement 
arrived at so far back as April, 1912. 

Their Lordships appreciate the reluctance felt by the learned 
Judges, in view of the time which had elapsed since the arbitration 
and award. But the plaintiffs, on the death of their father, 
became entitled to their respective shares in his estate, and in 
view of the findings of both Courts in India it must now be taken 
that the above— mentioned Ice and Flour Factory was part of the 
immoveable property of Mohammand Husain, in which the 
plaintiffs were entitled to share, and yet by the award it was 
allotted to Amir Hasan as being his own property. The award 
in this. respect, when carried out, amounted to an alienation of 
the plaintiffs shares in that property, to which being infants théy 
could not consent, and unless Faiyaz-un-nisa, their mother, had 
authority to act on their behalf and was competent to enter into 
ihe alleged arrangement by which the said alienation was effécted, 
the' infant plaintiffs! shares in the said propeuy could not be 
affected, : 
The learned Judges held that Faiyaz-un-nisa, JR she 
was at the time of the agreement the “ de facto” guardian of the 
plaintiffs, who were then minors, had no power to deal with their 
property, and consequently that she had no authority to cnter on 
their behalf into the agreement to refer the disputes to arbitratioii, 
which, if acted upon, would necessarily affect the immoveable 
„property of the infant plaintiffs. 

If Faiyaz-un-nisa was not competent to deal with the inunovc- 
‘able property of the plaintiffs, by referring the disputes relating 
to the distribution of their father's estate to arbitration, and if 
the award made on such arbritration was not binding-on the 
plaintiffs, it is difficult to -see how Y'aiyaz-un-nisa could be compe- 
tent to effectuate that distribution and to make the provisions of 
.the award, binding’ upon the infant plaintiffs merely by calling 
that which was contained in the agreement and the award a family 
.arrangement. 


` Their Lordships are of opinion that if Vaiyaz-un-nisa was not 


competent to enter inlo the agreement of reference so as to bind 
the plaintiffs, who were minors at’ the time, with respect to their 
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share in the immoveable property of their father, it must follow 
that she was equally incompetent to agree to the disposal of the 
infant, plaintiffs’ share in any part of the immoveable property of 
their father by adopting the award and by calling the transaction 
a family arrangement. 

It is therefore necessary to consider the question whether Faiyaz- 
un-nisa had authority to enter into the agreement of reference on 
behalf of the plaintifis who were minors at the time. 

It has already been stated that Faiyaz-un-nisa was not appointed 
guardian of the person and property of the minor children by 
Mohammad Husain, and that at the date of the agreement of 
reference she had not been appointed guardian by the Court. 

At the time, therefore, of the agreement to refer she was not the 
legal guardian of her infant children, but merely the custodian of 
them. The provisions and principles of the Mahomedan law which 
govern this matter were stated in the judgment of Mr. Ameer Ali 
when delivering the decision of this Board in Jmamtbandi v. 
Mutsaddi, (1). At page 83, the following passage is to be found :— 

“Tt is perfectly clear that under the Mahommedan law the 
mother is entitled only to the custody of the person of her minor 
child up to a certain age according to the sex ofthe child. But 
she is not the natural guardian ; the father alone, or, if he be dead, 
his executor (under the Sunni law), is the legal guardian. The 
mother has no larger powers to deal with her mi nor child's property 
than any outsider or non-telative who happens to have charge for ' 
the time being of the infant. The term ‘de facto guardian’ that 
has been applied to these persons is misleading ; it connotes the 
idea that people in charge of a child are by virtue of that fact 
invested with certain powers over the infant's property. This idea 
is quite erroneous ; and the judgment of the Board in Mata Din v. 
Ahmad Ali, (2), clearly indicated it." 

At pages 84 and 85 there are other matcrial passages, which 
arc as follows :— 

* As already observed, in thc absence of the father, under thc 
Sunnilaw, the guardianship vests in his executor. If the father 
dies without appointing an executor (wasi) and his father is alive, 
the guardianship of his minor children devolves on their grand- 
father. Should he also be dead and have left an executor, it vests 
in him. In default of these de jure guardians, the duty of appoint- 
ing a guardian for the protection and preservation of the infants' 


(1) (1918) L, R. 451. A. 73; L L. R. 45 Calc. 878 ; 38 C. L, J. 409. 
(2) (1912) L. R. 30 L. A. 49 ; 15 C. L. T, 270. 


ET 
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property devolves on the Judge as the representative of the 
Sovereign:  Baillie's Digest (ed. 1875), p. 689; Hamilton’s 
Hedaya, vol. 4, bk. 52, c. 7, p. 555. No one else has any 
right or power to intermeddle with the property of a 
minor, except for certain specified purposes, , the nature of 
which is clearly defined. But the powers of even thc de jure 
guardians aré confined within legal limits. Tor example, whilst 
an executorguardian (wasi) may ‘sell or purchase movables 
on account of the orphan under his charge cither for an equi- 
valent or at such a rate as to occasion an inconsiderable loss,’ 
dealings with his immovable property are subjected to strict con- 
ditions ; Baillie’s Digest, p. 687. 
* * 


* * * * 


“When the mother is the father’s executrix, or is appointed 
by the Judge as guardian of the minors, she has all the powers 
of a de jureguardian. Without such derivative authority, if 
she assumes charge of their property of whatever description 
and purports to deal with it, she does so at her own risk, and 
‘her acts are like those of any other person who arrogates an 
authority which he does not legally possess. She may incur 
responsibilities, but can impose no obligations on the infant.” 

Mr. Ameer Ali then referred to certain exceptions provided 
for the protection ‘of a minor child who has no “ de jure” 
guardian, which were classified under three heads: it is 
clear . that the present case does not fall within any of the 
stated exceptions. 

The decision in the above-mentioned case was acted upon 
by Teunon and Beachcroft, JJ. in  MoeAsiuddin Ahmed v, 
K. Ahmed, (1) the head note of which is as follows :— 

“ The mother, as the de facto guardian of minors, is nol compc- 
tent, under the Mahomedan law, to enter on their behalf into an 
agreement to refer to arbitration any disputc, even where there is 
no de jure guardian of the minors, such’ agreement being one which 
will necessarily, if acted upon, involve dealings with the immovable 
properties of Lhe minors.” 

* Tnambandi v. Mutsaddi (2) referred to." * 


Adopting the principles of Mahomedan law as stated by this 
Board in Zmatmóbandi v. Mutsaddi (2), their Lordships have no doubt 


(1) (1920) I. L. R. 47 Calc. 713. 

*Compare I. L. R. 55 All, 428, (reference to arbltration by a Muslim mother, 
who was the minor's certificated guardiun duly appointed by the Court), —K.].R. 

(2) (1918) L, R. 45 I. A. 75 ; L L. R. 45 Calc: 878 ; 28 C. L. J. 409. 
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that the Courts in India were right in holding that Faiyaz-un-nisa had 
no authority to enter into the agreement of referénce on behalf of 
the plaintiffs, who were minors at the time, so asto make the award 
binding upon them as to their share in the immoveable property of 
their father. $ i l 

They are also of opinion that Faiyaz-un-nisa had no power or 
authority to enter into an arrangement whereby the plaintiffs’ share 
in the immoveable property of their father would be affected, in 
view of the fact that at the time of the said agreement she was not 
their legal guardian, and she cannot be clothed with the necessary 
authority by calling the transaction a family arrangement., 

Their Lordships? attention was.drawn by learned Counsel for 
the respondents to several reported cases; in their opinion, it is 
not necessary to deal with them in detail. It is sufficient.to say 
that none of them covered the point which is now- under considera- 
tion. : 2 

Reliance was placed by the learned Counsel for the respondents 
upon the fact that on the 18th September, 1912, Faiyaz-un-nisa was 
appointed by the Court guardian of the person and pro- 
perty of the minors, including the plaintiffs, and that therefore it 
should be taken that the Court, by appointing Faiyaz-un-nisa guar- 
dian, must have approved the arrangement evidenced by the agree- 
nrent of reference and the award. "There is, hówever, no evidence 
that the District Judge was made aware of the said arrangement. 
Indeed, it was admitted that if an application had been made to 
him before the agreement to refer was executed, and if he had been 
informed that the interest of the mother with regard to some of the 
properties was not identical with that of the minors, as was the fact, 
the Judge would in the ordinary course have appointed some per- 
son, other than the mother, as guardian af the minors. It is 
obvious that the District Judge did not consider the question which 
is now before their Lordships, and the mere fact that the Court 
subsequently found the mother a fit person to act for the minors 
would not validate the arrangement, which in its inception was 
invalid. 

A further point was raised by the learned ‘Counsel for the 
respondents, viz., that the plaintiff Ejaz Husain could not maintain 
the suit because he had ratified the alleged family arrangement as to 
part of the estate allotted to him by the award. 


It appears that certain mortgage deeds had been executed in 
favour of Mohammad Husain and these were included in the shares 
awarded to the plaintiff and his brothers. A suit on the mortgages 
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was institutéd on the 7 3th October, 1922, by Iftikhar Husain after 
attaining majority, and his three brothers, of whom Ejaz Husain was 
one, as miriors, under the guardianship of their mother. 

A preliminary decree was obtained n-the rith October, 1923, 
and an application, was made for a decree absolute-on the zand 
September, 1924, and. the decree was made absolute on the rst 
November, 1924—Ejaz Husain was of age when the application for 
decree absolute was made, and signed it as a major. 

Their Lordships do not consider that this is sufficient to prevent 
Ejaz Husain from maintaining the present suit. Proceedings in 
the mortgage suit had been begun when he was a minor, and when 
the time came for application for a decree absolute the mother had 
no longer any authority to act for him, as he had attained majority, 
and Ejaz being a party to the suit his signature to the application 
was necessary to bring the proceedings. to a conclusion in the inte- 
rest of all concerned. — Arp NS 

The learned Counsel for the . plaintiffs contended that they 
were entitled to an account of and a share in all the profits made 
by Amir Hasan in respect of the Ice and Flour Factory. 

Their Lordships are unable to accept this contention. 

Tt appears that Amir Hasan managed the business of the factory 
in his father’s lifetime and continued so to do after his death. 
The old factory has gone, most of the machinery being worn out, 
and modern factories were erected by him in its place. 

These and other facts stated by the learned Subordinate 
Judge, which need not be mentioned in detail, are sufficient to 

“show that this is nota case for mesne profits. The rights of the 
plaintiffs in this respect are fully met by the allowance of interest 
at the rate of r2 per cent. per annum made by the Subordinate 
Judge. It is worthy of note that the plaintiffappellants in their 
case did not ask for mesne profits, but submitted that the decree 
of the learned Subordinate Judge should be restored, and that 
Rs. 25,000, the amount fixed by the ‘Chief Court, should be sub- 
stituted for Rs. 25,526, which was the sum decreed by the learned 
Subordinate Judge as the capitalised value of the factory. 

For the above-mentioned reasons their Lordships dre of opinion 
that the appeal must be allowed, the decrees of the Chief Court 
‘dated the 18th October, 1928, must be set aside, and the decree 
of the Subordinate Judge dated the 17th January 1928, as amended 
by the order of the 8th March, 1928, be restored, but that the 
sum of Rs. 23,000 be substituted for the sum of Rs. 25,526 men- 
tioned in the said decree of the Subordinate Judge, l 
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P.C, The respondents, the heirs ofthe deceased respondent, Sheikh 
7931. Amir Hasan, must pay the costs of the plaintiffs of this appeal, 

aA Ej, and of the appeals to the Chief Court. Their Lordships will 
inem ` humbly advise His Majesty accordingly. 

Mohammad khas J. E. Lambert: Solicitor for the Appellants. 


= Barrow, Rogers and Nevill < Solicitors for the Respondents. 
Sir Lancelot 


Santlerson. K. J. R | Appeal allmved. 


APPELLATE CIVIL. 


Before Mr. Justice R. E. Jack. 


ee UPENDRA KISHORE SARKAR 
1932. 
= g. 


February, 2, de 





SHAIK KHALIL FAKIR AND OTHERS.* 


Bengal Tenancy (Amendment) Act (IV of 1928), Section 48 C, tf retrospective 
in its operation—Jote, meaning of. 


Section 48 C, of the Bengal Tenancy (Amendment Act, 1928, cannot have any 
retrospective effect. i 


The word ‘Jote’ does not necessarily mean an occupancy holding : it may 
mean a raiyati, under-raivati or any sort of holding for the purpose of cultiva- 
tion, 


Appeal by the Plaintiff. 

Suit for recovery of possession upon establishment of title. 
“The material facts appear from the judgment. 
` Mr. Annada Charan Karkoon for the Appellant. 


Messrs. Nurul Hug and Hatidul Hug Chowdhury for the 
Respondents. 


The jádgment of the Court was as follows :— 


* Appeal from Appellate Decree No, 410 of 1930, against the decree of 
Mr. N. Ghosh, ist Additional District Judge of Mymensingh, dated the rath 
July 1929 reversing that of Babu Harendra Kumar Maitra, Munsiff, Isswarganj, 
dated the 23rd June, 1928. 
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Jack, J.—This appeal has arisen out of a sul for recovery of 
possession of certain land upon establishment of the plaintiffs title 
thercto. 

The plaintiffs case is that the defenlants predecessor Alam 
Fakir held the land as an under-raiyat under him. He served a 
notice of ejectment under Section 49 ofthe Bengal Tenancy Act 
on Alam Takir who died afler the service of the notice. ‘The 
defendants claimed that Alam Fakir was a settled raiyat and had 
a heritable right and that they were entitled to hold the land as 
raiyats by inheritance and not liable to ejectment. The suit was 
decreed in the Court of first instance. but dismissed on appeal on 
the ground that Section 48 C, prcvisos (i) and (ii) of the Bengal 
Tenancy (Amendment) Act, 1928 would apply, inasmuch as Alam 
Fakir was in possession of nearly 30 years and that, therefore, the 
defendants cannot be ejected. The learned Additional District 
Judge appears to have failel to notice that the suit was brought 
long before the amended Act came into force and it was actually 
decreed in the Court of first instance before that Act came into 
force, Section 48 C. of the amended Act of 1928, therefore, cannot 
apply to the present case. Apart from this, the finding is that 
Alam Takir, the predecessor of the defendants, was an under- 
raiyat and the Court of first instance has found that the under- 
raiyati was not heritable. ‘his finding has not been reversed in 
the Court of appeal below and that being so, the defendants 
are trespassers and liable to  ejectment without notice. It 
is suggested on behalf of the respondent that the offa, Exhi- 
bit D should have been admitted as evidence of an admission 
on the part ofthe plaintiff that this was an occupancy holding. 
Reliance has been placel by the learnel Advocate on the case of 
Rajani Kanta Deb v. Bashiram Mestari, (1)in support of this pro- 
position. But even if it is so admissible, it merely shows that 
at the time this po/fa was exccuted, the plaintiff referred to the 
holding as a jote. The word ‘ Jote?’ does not necessarily mean an 
occupancy holding: it may mean a raiyati, under-raiyati, or any 
sort of holding for the purpose of cultivation. Moreover, the 
Court of first instance held that it was doubtful if this potta was 
genuine, inasmuch as it has seen the light of day for the 
first time in this case. In these circumstances, it cannot be said 
that the Courts below committed an error of law in holding that 
the entry in the Settlement Khatiyan has not been rebutted, even 
supposing that the $5//a is admissible in evidence to show that 


(1) (1929) 49 C. L. J. 532. 


171 


CIL. 


1932. 

end 
Upendra Kishore 

Sarkar 


v. 
Shaik Khalil Fakir. 


February, 4. 





172 


. Ctvir. 


1932. 
we 


Upendia Kishore 
Sarkar 


v. i 
Shaik Khalil Fakir. 


Sach, F. 


Civin. 


1932. 


ww 


January, 13, r4, 28. 


ROM. 


| THE CALCUTTA LAW JOURNAL. [Vor. LV. 


the holding is a jote. ‘The appellate .Court does not expressly 
exclude it from evidence : the learned Judge merely says that it 
could not be received as a document creating any title in the ‘lessee 
as it was not registered. | 


Tinally “it is contended that Section 48C. has restrospective 
effect and a parallel is drawn between this section and Section 21 of 
the Bengal Tenancy Act which has been held to have retrospective 
effect. But the two sections are totally different. Under the 
provisions of Section 21 (2) a settled raiyat shall be deemed to 
have acquired a right of occupancy in any land previously held as a 
raiyat ‘ under the law then in force.’ This expressly gives the section 
a retrospective effect. ‘There is no such provision in Section 
48C. ‘The mere fact that the twelve years’ possession which 
confers occupancy right may occur before the commencement of the 
Act has no effect whatever in making the Act retrospective. ` 

The appeal is, accordingly, allowed, the decree of the lower 
appellate Court is set aside and that of the Court of first instance 
restored. The plaintiff appellant is entitled to his costs in this 
Court and in the Court of appeal below. 


Appeal allowed, 


Before Mr. Justice H. G. Pearson and Mr. Justice S. C. Mallik. 


BADULLA HOWLADAR AND OTHERS 
v. 
AMINADDI CHOUKIDAR AND OTHERs.* 


Accretion to raiyati holding—Shallow navigable river— Regulation XI of 1825 
Section 4 Clauses (1) and (4)—SeHlement of accreted lands—Settlement, if 
to prevail. 


Section 4 Clause (1) of Regulation XI of 1825 does not apply to private 
land. ' 


Lopes v. Muddun Mohun T'hakoor (1) referred to. 


Appeals from Appellate Decrees Nos. 5076 to 3079 of 1929, against the 
decrees of Babu Jyotish Chandra Neogi, Subordinate Judge, 2nd Court, Faridpore, 
dated the roth June, 1929, affirming those of Babu Sailendra Nath Mitra, Munsiff, 
2nd Court, Chikandi, dated the 23rd December, 1927. 


(1) (1870) 13 M. I. A. 467. 
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In this case the plaintiffs and the defendants are raiyats under the same land- Civit. 
lord. The plaintiffs sued the defendants*on the ground that the lands in suit 1932. 
were accretions to their raiyati holding. The defendants’ case was that they bac cael 
have taken settlement of the disputed areas from the landlord and this fact is  Badulla Howladar 
not denied. The question raised was whether the setllement can confer a title Aminaddi Choukidar 


upon the defendants or whether the plaintiffs had title by reason of the gradual 
accretion : 


Held that the defendants had title to the lands in suit by setulement of them 
from the landlord who acquired title to it by reason of the provision of Section 4 


Clause (4) of Regulation XI of 1825 and Cl. (4) of Section 4 did not come under 
clause (1) of Section 4. 


Rahimaddi v. Naimaddi (1) followed. 
Section 4 clause (4), when it says “ subject to the provisions stated in the 


first clause of the present section," refers not to the first part of the first clause 


of Section 4 but to the proviso to that clause, 
\ 


Appeals by the Plaintiffs. 


Suits for ejectment. 


‘The material facts and arguments appear from the judgment. 
Mr. Asita Rajan Ghose for the Appellants. 


Mr. Nirmal Chandra Chakravarty for the Respondents. i 
C. A Y. 
: The judgment of the Court was as follows.— 

Pearson and Mallik, JJ. : arise out of suits January 28. 
for ejectment, the plaintiffs suing the defendants on the ground 
alleged that the lands in suit are accretions to their rafyati holding 
as provided by the Bengal Regulation XI of 1825. ‘The plaintiffs 
and the defendarits are ratyafs under the same landlord. The 
defendants’ case is, and it is not denied, that they have taken 
settlement of these areas from the landlord. The substantial ques- 
‘tion between the parties is whether that settlement can confer a 
title upon the defendants or whether the plaintiffs are correct in 
their contention that the title to these lands is with them by reason 
of the gradual accretion and the Provisions of the Regulation above 
mentioned. 

It has been found by both Courts that the river whence the 
accretions have come is a. shallow navigable river and the bed of 
it belongs to the proprietors as their private property. In these 
circumstances, both the lower Courts have found in favour of the 
defendants. The learned Subordinate Judge has gone into the 
matter at considerable length and, substantially, the result -of his 
conclusions is that the construction of the regulation as laid down 








(1) (1927) 31 C. W. N. 750. 
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in the case of Lopes v. Aduddun Mohun Thakovr (1), and the 
application of the decision in the case of RaAimaddAi Afatabbar v. 


Naimaddi Howladar (2), by a Bench of this Court, show that the || * 
' Regulation is not to be construed in tbe manner contended for by 


the present appellants. ‘The first and fourth clauses of Section 4 : 
of the Regulation are those which are in question. 

The first clause of that section is as follows :—" When land 
may be gained by gradual accession, whether from the recess of 
a river or of the sea, it shall be considered an increment to the 
tenure of the person to whose land or estate it is thus annexed, 
whether such land or estate be held immediately from Government: 
by a Zamindar or other superior landholder, or as a subordinate 
tenure by any description of under-tenant whatever : And the 
fourth clause is as follows :— 

“In small and shallow rivers, the beds of which, with the jalker 
right of fishery, may have been heretofore recognized as the pro- 
perty of individuals, any sandbank or char that may be thrown up 
Shall, as hitherto, belong to the proprietor of the bed of the river, 
subject to the provisions stated in the first clause of the present 
section." 

The contention of the appellants has been with particular refer- 
ence to the closing words of the fourth clause, that the same right of 
accretion would apply to the case of properly of private individuals 
(as in the present case) as applies under the first clause in the 
case of land which has been gained by gradual accession from a 
large river or from the sea and that in the same way such land 
must be regarded as an increment to the holding or tenure of the 
person to whose land or estate it is thus annexed. Mr. Justice 
Mitter, in the case of Rahimaddhi Matabbar v. Naimaddi Howladar 
(2), abovementioned, had occasion to consider the following passage 
from the case of Lopes v. Muddun ohun Thakoor (1) :— 

"In truth, when the whole words are looked at, not merely of 
that clause, but of the whole Regulation, it is quite obvious that 
what the then legislative authority were dealing with was the gain 
which an individual proprietor might make in this way from that 
which was the public territory, the public domain not usable in 
the ordinary sense, that is to say, the sea belonging to State, 
a public river belonging to State;this was a gift to an indivi- 
dual whose estate lay upon the river or lay upon the sea, 
a gift to him of that which, by accretion became valuable and 
usable out of that which was in a state of nature, neither 


(1) (1870) 13 M. I. A. 467. (2) (1927) 31 C. W. N. 750, 
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valuable nor usable," From a consideration oi that passage Mr. 
Justice Mitter says that “these words evidently seem to imply 
' that the bank which adjoins the bed ofa navigable river, which 
belongs to a private individual will not attract the operation of 
` clause (r).” We have been referred by the appellant to a Patna 
Full Bench case ‘Khubir Mahton v. Afohanth Lachmi Das, (1) in 
which the decision of the Court gces the other way. Mr. Justice 
Mitter, however, was of the opinion that that decision was contrary 
to what was laid down by the Privy Council in Zoges’s case (2) in 
the passage above set out and that the Full Bench of the Patna 
High Court seems to have put a wider interpretation on Section 4 
of the Regulation than was intended. The passage above cited 
from the case of Lopes appears to us to show sufficiently clearly 
and broadly that clause 1 of Section 4 of the Regulation does not 
apply to private land. It seems to us to follow that if it were to 
be held that clause (4) of Scction 4 did come under clause 1 of 
Section 4 then the observations of the Privy Council in Zofes’s 
case (2) would be inconsistent with that construction. There is much 
force in the contention that when Section 4 clause (4) says “ sub- 
ject to the provisions stated in the first clause of the present 
section” it refers not to the first part of first clause of Section 4 
but to the proviso to that clause. This view also found favour in 
the judgment of a Division Bench of this Court in S; A. No. 124 
of 1912, decided on the 28th May 1914 where it was argued that 
clause 4 of Section 4 was “ governed by clause (1) in all respects 
which,” it was pointed out, “ would mean that the law of accretion 
in small and shallow rivers is cxactly the same as it is in great 
and navigable rivers.” “ But it is perfectly clear," the Judges go 
on to say, “what clause 4 says is that the provisions or provisos 
of clause (1) also apply to clause (4) and those provisions are 
merely with regard to the payment of revenue.” 

We are not satisfied that anything in the relationship between 
the parties in the present appeals, as compared with such relation. 
ship in the case of Rahimaddhi Matabbar v. Naimaddi Howladar (3) 
can form any substantial ground for differentiating the effect of 
the decision in that case with which we agree. 

The result is that the appeals must fail and they are dismissed 
with costs. 4 
R, M. Appeals dismissed, 


(1) (1922) I. L. R. 2 Pat. 18. : 
(3) (1870) 13 M. I. A. 467; 5 B. L. R. 521 ; 14 W. R. P. C. rr. 
(3) (1927) 31 C. W. N. 780. 
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E Before Sir George Claus Rankin, Knight, Chief Justice, and 
Mr. Justice C. C. Ghose > 
(00 Ov. SONATAN DAFADAR E 
oo ; v. 
January, 21. 
"— DAULAT GAZI AND OTHERS,* 


Bengal Tenancy Act (VIII of 1885), Section 160 Clause (d)—Under-raiyat 
mith right of occupancy by custom, if protected—Under-ratyati interest, 
when invalid under Section 85 B. T. Act, if can. be valid under Sec- 
Hon 160 (d) B. T. Act. i 7 
Section 160 clause (d) of the Bengal Tenancy Act is wide enough to include 

the case of an under-raiyat who has acquired a right of occupancy by custom, 

and clause (d) cannot be restricted to such rights of occupancy alone as are 
created by the Bengal Tenancy Act itself. 

Semble : Where the under-rayati interest is shown to ba invalid as against the 
landiord under Section 85 of the Bengal Tenancy Act, the mere acquisition of a 
right of occupancy by the under-raiyat would not enable him to claima valid 

E interest under clause (d) of Section 160 Bengal Tenancy Act. 
Kamini Sundari v. Nepal (1); and Dinanath v. Kshitish (2) referred to. 


Appeal by the Under-raiyat Defendant No. 12. 


" 
Suit to recover khas possession of 4 bighas of land forming part- 
of a raiyati tenancy. x 


The material facts appear from the following judgment of 


1931. . BR. E. Jack; J: This appeal has arisen out of a suit to recover 
v 
Fune, 4. khas possession of four Bighas of land forming part ofa raiyati 


tenancy purchased by defendant No. rx in execution of a decree 
for rent leased by him to the plaintiffs. The defendant No. 12 held 
an under-raiyati interest in the land in suit and claimed that this 
was a protected interest. The Court of first instance gave effect to 
this claim and while decreeing the plaintiffs’ title refused their prayer 
for khas possession. The lower Appellate Court held that under 
the new Bengal Tenancy Act the occupancy right ofan underoai- 
yat was not a protected interest and therefore after the auction 


* Letters Patent Appeal No. 23 of 1931, against the decision of the Hon'ble 
Mr. Justice Jack, dated the qth June, 1931, in Appeal from Appellate Deciec 
No. 2612 of 1929 affirming the decree of Subodh Kumar Bhattacharjee Esq., 
Additional Subordinate Judge of Khulna, dated the roth of May 1939, which 
reversed the decree of Babu Bhuban Mohan Sinha, Munsif 2nd Court, Satkhira, 
dated the 24th June, 1927. i 

(1) (1931) 35 C. W. N. 686. 

(2) (1931) 35 C. W. N. 1001. 


^ 
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purchase by the plaintiffs’ landlord he was entitled to take AA4as 
possession of the land. He has held that though the new Act came 
into operation after the institution of the suit the matter is a ques- 
tion of procedure only and tbe change in the law has retrospective 
effect. In this the lower Appellate Court appears to be wrong, in- 
asmuch as the question whether the occupancy right of an under- 
raiyat is a protected interest or not, is not a question of procedure 
so that the new Act can have no retrospective cffect in this respect. 
However on behalf of the respondent it is claimed that in fact the 
occupancy right of an under-raiyat was never a protected interest 
in spite of clause D of section 160 according to which in both the 
new Act and the old Act, any occupancy right is protected. 
No ruling has been referred to on either side to show that the 
occupancy rights of an under-raiyat has ever been held to bea 
protected interest. Probably under the old Act, clause (d) of section 
160 was to be read subject to the provisions of section 85. In any 
case, since the wording of clause (d) of section 160 is unaltered in 
introduction of section 48 G in the new Act does not necessarily 
indicate that under the old Act the occupancy right of an under- 
raiyat was a protected interest. ‘This section merely makes it clear 
that the interest of an. under-raiyat with occupancy right is not a 
protected interest under clause (d) of section 160 as it otherwise might 
be held to be. In the absence of any ruling showing that it previously 
“wasa protected interest, I think that there has been no change in 
the law by the introduction of section 48 G., clause 3. ‘The intro- 
duction of this section was possibly made advisable owing to the 
repealof section 85. In these circumstances the decree of the 
lower Appellate Court must be upheld though for different reasons. 
"This appeal is therefore dismissel with costs. 
The prayer for leave:to appeal under section 15 of the Letters 
Patent, is granted. 
: Against this decision the Letters Patent appeal which was prefer- 
red came up for hearing before Rankin, C. J. and C. C. Ghose J. 
Messrs. Sarat Chandra Roy Chowdhury, | Anilendra Nath 
Roy Chowdhury, Bankim Chandra Banerjee (for Mr. Shanti Kumar 
Roy Chowdhury) for the Appellant. 
Mr. Biraj Mohan Majumdar for the Deputy Registrar, 
Dr. Bijan Kumar Mukerjee for the other Respondents. 
The judgments of the Court were as follows ;— 
Rankin, C. J:—This is a Letters Patent appealfrom the deci- 
Sion of my learned brother Mr. Justice Jack sitting in second appeal. 
He has given a certificate that the case isa fit one for an appeal 
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under the Lelters Patent. "l'ho case is an interesting and impor- 
tant one. The form in which the learned Judge had dealt with the 
matter is quite shortly this :—\Whether in the case of an under- 
raiyat who by custom has acquired a right of occupancy the interest 
isa protected interest by virtue of clause (d) of section 160 of the 
Bengal Tenancy Act as it stood before the amendment of 1928. 

The suit was brought in the Court of the Munsif and it was a 
suit to recover khas possession of certain land. The footing of 
the suit was that the plaintiffs had taken title from the superior land- 
lord of a certain raiyati, that the appellant—the defendant No. 12 
in the suit claimed an under-raiyati interest but that, as the supe- 
rior landlord had bought the raiyati at a judicial sale for arrears of 
rent and had resettled the land with the plaintiffs, the plaintiffs were 
entitled to recover Aas possession. The defence was that under 
the raiydti which had been sold, the defendant No. r2 held an 
under-raiyati interest and that he had acquired a right of occu- 
pancy by custom. Accordingly, he contended that he had by 
virtue of clause (d) of section 160 an interest which stood notwith- 
standing the sale in execution and that the sale in execution only 
passed the land subject to the right of occupancy vested in the 
defendant No. 12. ; 

When the matter came before tho Munsif he first of all discussed. 
the question whether the plaintiffs had their alleged interest in the 
land and he found that issue for the plaintiffs. The nest question 
he discussed was whether or not the plaintiffs could get A/as posses- 
sion against the defendant No. 12 and, finding that the defendant 
No. 12 was recorded in the Khatian as an underraiyat with a right 
of occupancy, the Munsif addressed himself only to tho dispute 
whether the land referred to in the Khatian was really the suit land. 
Having come to the conclusion that the defendant No. 12 was in 
possession of the suit land and that the suit land and the land 
described in the Khatian were the same, he found that the defen- 
dant No. 12 had established his case. He said “ The Khatian 
has recorded that the defendant No. r2 has right of occupancy in 
the land by local custom. ‘There is. no evidence ‘to xebut it. The 
interest is a protected interest and would save the defendant No. 12 
from eviction even by a purchaser at a Bakipara Sale.” 


‘The matter was taken on appeal to the lower appellate Court by 
‘the plaintiffs We have not been shown the grounds in the notice 


-of appeal ; but it appears that the lower appellate Court decided 


the matter upon a footing which is ‘untenable and need not be 
referred to. 
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The matter then came before the learned Judge of this Court 
and the grounds of appeal before him were that the Court of appeal 
erred in law in holding that the plaintiffs were entitled to get Khas 
possession and so forth. That was the appeal of the defendant 
No. 12 just as the present appeal is an appeal by the defendant 
No. 12. 

Now, the learned Judge was not put in possession of any 
decision under the Bengal Tenancy Act prior to the amendment of 
1928. He could not find that it ever had been decided one way 
oranother whether an underraiyati with a right of occupancy 
, came within clause (d) of section 160 of the Bengal Tenancy Act. 

He then dealt with a contention that the amendment 
introduced in 1928 showed that under the unamended Act the 
right of occupancy of an under-raiyat was within clause (d) of 
section r6o. I am clearly of opinion that that is a precarious mode 
of reasoning and I have no doubt that he was quite right in being 
dissatisfied with the reasoning by which the old state of the law 
was said to be arrived at by considering the amendment. 

On this appeal, however, it appears that there is authority upon 
the question under the Act as it stood before 1928, and we have been 
referred to the case of Deli Raut v. Asutosh Bhattacharjee (1) (S. A 

-.No. 9o4 of 1911) decided by Mookerjee and Beachcroft, JJ on the 
25th February 1913. In that case which was exactly parallel to the 
present case, it was held by the learned Judges that section 160 of 
the Bengal Tenancy Act made any right of occupancy a protected 
interest not liable to be annulled by a purchaser at a sale for arrears 
of rent. That was applied to the case ofan under-raiyati, We have 
also been shown two comparatively recent cases Kamini Sundari 
Dewan, Nepal Mandal (2) and Dinanath Dutta y. Kshitish Chan- 
dra Ghose (3) both decided by my learhed brother Mr. Justice 
Dwarkanath Mitter. There again it was held by him that the clause 
in section 160 was: wide enough to cover and did cover 
the case of an under-raiyat having a right of occupancy ; but he 
addressed himself to the question whether, if the under- 
raiyati was an interest invalid against the landlord by reason 
of section 85 of the Act, the right of occupancy could be 
regarded as a protected interest capable of tcing set up against 
the landlord or the landlord's lessee. He held "Whore the 
under-raiyati lease was in contravention of section 85, it is not 
binding on the superior landlord whether the under-raivat has 

(1) (1913) 21 I. C. 55. 

(3) (1931)-35 C. W. Ne 1001. 


(2) (1931) 35 C. W. N. 686. 
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acquirel a right of occupancy by custom or not; and even where 
he has acquired such a right, it is not a protected interest within 
the meaning of section r6o (d).” In both the cases, the learned 
Judge took the same view as had been taken in the first case cited ; 
but in the cases before him he had to consider the further question 
which arose out of section 85 of the Bengal Tenancy Act. 

‘The position, therefore, is that the ground upon which the 
learned Judge in the present case has decided the matter before 
him turns out to be contrary io tho previous decisions and, in my 
judgment, the wording of clause (d) of section 160 cannot be cut 
down so as to extlude the case of an underraiyat No 
doubt, the right of occupancy of an, under-ralyat is created 
not by the Act but by custom which is merely saved by sec- 
tion 183. Itis not, however, in my judgment, possible to narrow 
clause (d) by xestricting it to such rights as are created by 
the Bengal Tenancy Act itself. I am not, therefore, disposed to 
differ from the view taken in the cases to which I have referred ; 
and, for these reasons, p/ima facie, it appears to me that the present 
appeal ought to be allowed. In my judgment, the case was quite 
correctly and properly dealt with by the first Court and there was 
no real substance in the appeal taken from that decree. 

It has, however, been contended before us that an opportunity 
ought to be given to the plaintifs to put in issue the question 
whether the underraiyati of the defendant No. r2 was bad by 
reason of section 85 of the Bengal Tenancy Act, that isto say, to 
discuss the question whether it originated by a registered instrument 
and whether, if not, it was a tenancy to which the landlord assented. 
Isuppose other questions might be raised. If it did arise bya 
registered instrument, it might turn out to be bad because the 
term was more than nine years and so on and so forth. The 
question is whether in this particular case we ought to send the 
matter back to the trial Court and allow these contentions to be 
raised for the first time. It has been suggested that it was for 
the under-raiyat in this case to deal with all possible objections 
under section 85 ; that before he can resist eviction it is for him to 
show not merely that he has an under-raiyati but to show from its 
origin that none of the objections that can be taken to its validity 
as against the landlord under section 85 of the Bengal Tenancy 
Act are present in this case. Itis said that the onus in that way 
is upon the under-raiyat because the plaintiffs take their title from 
an auction-purchaser who is himself the superior landlord. It is 
not contented that the same thing would apply in-the case ofa 
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stranger auction-purchaser. In my judgment, having regard to the 
issues and the pleadings in the case, it would be entirely wrong for 
us to send the matter back in order that the plaintiffs may lay an 
entirely new axe to the root of the title of the defendant No. 12. If 


the matter was put in issue whether the defendant No. 12 had an, 


under-raiyati with a right of occupancy, it was for the plaintiffs at all 
events to make it perfectly clear that they were challenging his 
title. by showing that it offended in some way against section 
85. They would have to show how it offended against section 85 
and itis not in the least reasonable that an under-raiyat who can 
produce the record-ofrights in his favour and against whom no issue 
has been taken as to his tenancy being entirely invalid wis a gis the 
landlord should be expected to deal with these matters in the ab- 
sence of any objection to his Prisa facie title. It appears to me 
that when a landlord buys at an execution sale, prima facie 
he gets, as the Statute says, all the interests subject to the 
protected interests and an  underraiyati of an occupancy 
raiyat is one of the protected interests. Until it is shown that 
the underraiyati is invalid either altogether-or as against 
the plaintiffs in the suit, it is to be assumed that the interest 
which the under-raiyat claims is proved by the Khatian. I think 
it would be very unjust indeed if we as the fourth Court dealing 
with this case were to send it back so that the under-raiyat should 
have to defend his title against an attack under section 85. I 
want to make it perfectly clear that I am notin any way throwing 
doubt upon the main element in the decision of Mr. Justice Mitter 
in the two cases to which I have referred. It is not necessary for 
our present purpose to determine the matter and I should be very 
slow indeed to differ from the proposition laid down by Mr. Justice 
Milter, namely, that in a case where the under-raiyati interest is 
shown to be invalid as against the landlord under section 85, thc 
mere acquisition of a right of occupancy by the undcrraiyat would 
not enable him to claim a valid interest under clause (d) of section 
160. 

I think that this appeal should be allowed with costs, the order 
ofthe Munsif should be restored and the defendant No. ra—the 
‘appellant before us should be given the costs of all subsequent 
Courts. i 


C. C. Ghose, J.;—1 agree. 
R. M. Á Appeal allowed. 
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CIVIL REFERENCE. 


Before Sir George Claus Rankin, Knight, Chief Justice, Mr. Justice 
C. C. Ghose, and Mr. Justice P. L. Buckland, 


durs THE PORT SAID SALT ASSOCIATION LTD.* 


Indian Income Tax Act (AT of 1932), Scc. 4, Sec. 10 Sub-See. (2), clause 9, 
Sec, g2—Assessment under Scc. 42—~Mannfacture in foreign country-Sale 
in British India—Profits and gains, how to be computed. 

An assessee assessed under section 42 of the Indian Income Tax Act in respect 
ofa business in which the manufacture of a commodity takes place in a foreign 
country and the sale thereof takes place in British India is not entitled in comput- 
ing the profits and gains of such business to make a deduction representing the 
proportion of profits earned by manufacturer in the country of origin. 

By section 4 of the Indian Income Tax Act, the tax is charged upon profits- 
“accruing and arising or received in British India and if any profit is or must be 
deemed to bs of this character, it will not bs saved by the circumstance that work 
was done and money spent abroad in order to obtain it. Naturally the cost to 
the assessees wherever incurred, of producing the article, ttansporting it and selling 
it must be deducted from the prico obtained before the balance can be called a 
profit. 

Section 10 sub-section (2) clause 9 of the Indian Income Tax Act contains no ` 
hint that part of the profits will be cxempted although they arise or are received 
in British India because they have been “earned ™ elsewhere. 

The purpose of section 42 sub-section (1) of the Indian Income-Tax Act is 
to enact that all profits accruing to a person through or from any business connec- 
tion or property in British India shall be deemed to come within the class of 
profits taxed by section 4 of the said Act. Section 43 sub-section (3) shows that 
profits arising from sale of merchandise exported to British India are within the 
class that has been made taxable under section 4. 


Reference by the Commissioner of Income Tax upon a question 
arising out of assessments upon the Port Said Salt Association Ltd., 
for the years 1928-29, and 1929-30. 

The material facts appear from the judgment. 

Dr. Radha Benode Pal for the Commissioner of Income Tax. - " 

No one for the Assessees. 

C, A. Y. 

‘The judgments of the Court were as follows— 

Rankin, C. J. :—This Reference has been made by the Com- 
missioner of Income Tax upon a question arising out of assess- 
ments upon the Port Said Salt Association -Ltd. for the years 
1928-29 and t929-3o. The assessees have their head quarters in 


* Reference under section 66 (2) of the Indian Income Tax Act 


Vot. LV.] HÍGH COURT. ` 


Egypt where they manufacture salt and export it to - various parts 
of the world including India. They do not contest that they are 
liable to pay Indian Income Tax under Section 42 of the Act 
(XI of 1922) but they have raised before the Commissioner and 
-he has referred to us the following question :— 

"Is an assessee assessed under Section 42 in respect of. a busi- 
ness in which the manufacture of a commodity takes place in 
a foreign country and the sale thereof takes place in British India, 
entitled in computing the profits and gains of such business, to 
make a deduction representing the proportion of profits earned 
by manufacture in the country of origin, or is he bound in com- 
puting such profits or gains, to do so on the assumption that the 
whole of these are earned in the country of sale ?" 

The commissioner has disallowed any deduction of this character 
and it appears to me that he is right By Section 4 the tax is 
charged upon profits “ accruing or arising or received” in. British 
India and if any profit is, or must be deemed to be,.of this 
character it will not be saved by the circumstance that work was 
done and money spent abroad in order to obtain it Naturally 
_ the cost to the assessees wherever incurred, of producing the article, 
transporting it and selling it must be deducted from the price 
‘obtained before the balance can be called a profit. -Again upon 
a valuation of stock in hand the Egyptian business might be well 
entitled to treat it as an asset for more than the bare cost 
of production. But profit, though it may be anticipated .by 
valuation or otherwise, is not realised before price, and when the 
article is sold the whole profit is realised for the first time. Support 
for the assessee's argument cannot be derived from any thing in 
Section 10 of the Act, the principle of which is to permit of allow- 
ance for. actual expenditure and loss actually incurred for the 
purpose of earning the profits. The phrase “ earning such profits” 
occurs in clause IX of sub-section 2 of Section 1o but the section 
. contains no hint that part of the profits will be exempted, although 
they arise or are received in British India, because they have been 
“ earned ” elsewhere. 

The purpose of Section 42 in its first sub-section is to enact that 
all profits accruing to a person through or from any business connec- 
tion or property in British India shall be deemed to come within 
the class of profits taxed by Section 4. The third sub-section 
shows that profit? arising from sale of merchandise exported to 
' British India are within the class that has been made taxable under 
`. Section 4. To permit of the assessees’ contention both sub-sections 
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must be drafted very differently, and the 33rd Rule, which appears 
to have been applied to the present case, authorises a method of 
computation by „laking the proportion of "receipts so accruing or 
arising " to the total receipts—a computation which would be radi- 
cally changed if the claim of the assessees is admitted. An interna- 
tional convention to limit the rapacity of nations towards the 
nationals of others. might listen to the argument of the assessees 
with great respect but we cannot make room for it in the Indian 
Act. 

The question referred to us must be answered as to the first part ` 
in the negative. The second part need. not be answered as it 
assumes that profits to be taxable must be “ earned " in British 
India, which is to beg the question. The assessees must pay the 
costs. 


€. C. Ghose, J. :—1 agree. 

Buckland, J. :—I agree. ^ — J 

Sanderson & Co. : Attorneys for the Commissioner of Income 
Tas. 


R. M. . Reference accepted. 


APPELLATE CIVIL. 
Before Mr. Justice M. N. Mukerji and Mr. Justice S. IN. Guha. 


AKHOY: KUMAR KAR 
g. 
KRISHNA CHANDRA SAHA AND OTHERS.* 


Execution proceedings— Objections by judgment-debtor, dismissed for dofault— 
If bars same objections in subsequent execution proceedings or Stsbsaquent 
stage of the samo execution proceedings—Decision at one stage—If can be 
questioned ata later stage—Res judicata—General principles of law—Civil 
Procedure Code (Act V of 1908), Section 151, Section 47, O. XXI, v. 66. 
Where objections of a judgment-debtor have been dismissed not on the merits 

but upon the ground that the judgment-debtor was in default, the dismissal of 

such objections would not be a bar to the judgment-debtor taking the same 


* Appeal from Original Order No. 388 of 1931, against ‘the order of D. L. Sen 
Gupta Esq., Subordinate Judge, and Court, of 24-Parganas, dated the 24th July, 


1931. 
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objections in subsequent execution proceedings, and this principle will equally 
apply with regard to objections of this character which may be taken at a subse- 


quent stage of the same executicn proceedings, i 


The doctrine that a decision at one stage of the execution proceedings cannot 
be questioned at a Jater stage of the proceedings proceeds not upon any ground of 
res judicata ander Section 11 of the Code of Civil Procedure but upon general 
principles of law, for if it were not binding there would be no end of Jitiga- 
tion. 


Khosal Chandra Roy v. Utiladdi (1) referred to. ' ES 


/ 

A petition of objection filed by the judgmerit debtor in an` execution proceed- 
ing was dismisséd for default ‘of appearance on thé part of'the Judgment-debtor. 
The judgment-debtor then made an application under, Section 151 of ‘the Civil 
Procedure Code, setting out the circumstances under ,which he was absent when 
his objections were taken up for consideration ` This application was also 
dismissed for default. The judgment-debtor thereafter made a fresh application 
under Section 47 and Order XXI, rule 66 of the Civil Procedure Code in 
Which. he reiterated some of the objections previously taken and took certain 
other new objections. This application was also dismissed on the ground that 
it did not lic in view of the previous objection: having been dismissed in the 
presence of the opposite party and also upon the ground, that new objections 


would be barred by rule of constructive res judicata. ‘ 


Held (1) That the order pagsed on the application under Seria er of the 
Code was not a right aud proper order. 


(2) That on no conceivable principle the new objections in the last pisa 
under Section 47 and Order 21, rule 66 of the Code could be barred by reason of 
the previous objections which were different, having been dismissed. 


(3) That when new objections will in any case have to be heard and 
disposed of on the merits, the previous order of dismissal ought not to conclude 
the previous objections. 


(4) That there was nothing to prevent the subsequent petition, though 
made under Section 47 and Order 21, rule 66 of the Code, being regarded as 
a second application under Section 151 of the Code, on which the Court could act 
for the purpose of reconsidering its previous order of rejection. 


` Appeal by the Judgment-debtor. 
Application for execution of a mortgage decree. 


The material facts and arguments appear from the, judgment. | 

Messrs. Amarendra Nath Bose and Ajendra, Nath Dutta fox 
the Appellant. 

Messrs. Gopal Cliandra Das and Bhuban Mohan Saha forthe 
Respondents. 

The judgment of the Court was as follows—- 

Mukerji and ‘Guha, JJ. :—This is an appeal preferred by a 
judgment-debtor from an order passed ii the Subordinate Judge 

(1) (1909) 14 C. W. N. 114. 
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of 24-Parganas on the 24th July 1931. The circumstances under 


“which the order came to be passed, briefly stated, are the following. 


There were execution proceedings, relating to a mortgage decree, 
which had been started upon an application filed by the decree- 
holders on the 6th August 1930. The first objections that were 
put in on behalf of the judgment-debtor were filed on the 15th 
September r93o. The objections relatel to an alleged adjust- 
ment of the decree, to.the valuation as proposed to be inserted in 
the sale-proclamation and to certain other matters relating to 
the formalities connected with the starting of the execution proceed- 
ings, On the 25th April. 19371 these objections were dismissed 
for default of appearance on the part of the judgment-debtor. On 
the 27th’ April 1931, the judgment-debtor made an application 
under section rst of the Code setting out the circumstances under 
which, he allegei, he was absent when his objections were taken 


up. for consideration. He alleged that he had deposited cósts for ` 3 


issue of warrants against his witnesses but the warrants had not 
been issue nor served, and so he gave instructions to his pleader 
for filing an application for adjournment ; that the said pleader 
had drafted the said application ; that the clerk of the pleader was 
making a fair copy, and in the meantime the pleader went to 
another Court to attend. to another case ; that all this caused a 

little delay ahd the time for filing the application was over; that | 
the pleader came to this Court at about 12-45 P.M., but the Peshkar 
adviselhim to move the application afterwards and on that he 
went away to the said other Court; that when the pleader came 
again at 1-30 P.M. after finishing his part-heard case in the other 
Court the learnel Judge told the pleader that the case had been 
dismisse ] for default. He alleged that it was in consequence of 
all this that the default had taken place. This application under 
Section 151 of the Code was dismissed by the Subordinate 
Judge on the 18th July r931. The learned Judge dealt with 
the various dilatory tactics adopted by the judgment-debtor 
at previous stages of the proceedings and eventually observed 
thus; “The grievance is that if the Court had only anticipated what 
a busy lawyer might choose to do any moment and if the Court 
had only waited for a trifle of 5 minutes more then certainly the 
applicant would have found it possible to move the Court for time 
once more. No comment is called for on .a contention like this. 
The present application is one of the worst, instances of the wilful 
abuse of section 151 of the Civil Procedure Code. - It is as despa- 
rate as it is vexatious,” It may be quite true that the ‘patience 
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of the Court was exhausted and very rightly, by reason of the judg- 
ment-debtor's conduct in connexion with the execution proceeding 
at previous stages. But the real question to be considered in con- 
nexion with the application under section 3151 of the Code was 
what were the circumstances under which the judgment-debtor was 
unable to appear and prosecute his objections on the date that they 
were taken up for disposal. We may observe in passing that this 
important matter in connexion with the application under section 
151 Of the Code does not appear to have been fully kept in view 
by the learned Subordinate Judge. On the dismissal of ‘the said 
application on the 18th July 1937, the judgment-debtor made a 
fresh application purporting to be under section 47 and order XXI 
rule 66 of the Code on the 24th July 1931. In this application he 
reiterated some of the objections which had been previously taken 


by him in his petition of objection on the xsth September 1930 and , 


“took certain other new objections. The learned Judge : dismissed 
this application holding that it did not lie, for the reason that the 
first application of the judgment-debtor had been dismissed in the 
presence of the opposite party and also upon the ground that the 
new objection contained in that application would be barred by 
res judicata presumably by the rule of constructive res judicata. So 
far as zes judicata is concerned, there have been cases in this Court 
in which ithas been held that where objections of a judgment- 
debtor have been dismissel not on their merits but upon the 
ground that the judgment-debtor was in default, the dismissal of 
such objections would not te a bar to the judgment-debtor taking 
the same objections in subsequent execution proceedings. If that 
be so it is somewhat difficult to urge that any different view should 
apply with regard to objections of this character which may be 
taken at a subsequent stage of the same execution proceedings. On 
the other hand the difficulty of applying this proposition in such a 
case'is very great because then it would be open to the judgment- 
debtor to come up with the same objection as often as it has been 
dismissed for default. One thing however is quite clear and it is this 
that the doctrine thata decision at one stage of the execution 
proceedings cannot be questioned -at a later stage of the pro- 
ceedings proceeds not upon any ground of ses judicata under 
section: 11 ofthe Code of Civil Proceedure but upon general 
principles of law, forif it were not binding there would be 
no end of litigation [Sec Khosa? Chandra Roy v. Uki- 
Jaddi (1) |. On no concievable principle, therefore, the new objec- 
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tions could be barred by reason ofthe previous objections, which’ 
were different, having been dismissed. When therefore the new 
Objections will in any case have to be heard and disposed of 
on the merits, should the previous order conclude the pre- 
vious objections? As we think the order passed on the 
application under section 151 of the Code was not a right and pro- 
per order we should be unwilling to hold inthe affirmative on this 
question. In any case there was nothing to prevent the subsequent 
petition, though made under section 47 and order XXI rule 66 of 
the Code being regarded as a second application under section 151 
of the Code, on which the Comt could act for the purpose of recon- 
Sidering its previous order of rejection. In our opinion, if what 
the judgment-debtor stated in his application under section rsr 
of the Code be true the absence on his part to prosecute his objec- 
tions was due to circumstances over which he had no control. His 
previous conduct in connexion with the execution proceedings, 
however, has also got to be taken into consideration. ‘Upon a 
consideration, therefore, of all the facts and circumstances we have 
come to the conclusion that the proper thing for us to do would be 
to allow this appeal, to set aside the order from which it has been 
preferred and to direct that objections filed on the 15th September 
1930 and 18th July 1931. be revived and a further opportunity be 
given to the judgment-debtor to support the same, the said objec- 
tions may be disposed of in accordance with law. The order, how- 
ever, should in view of the previous conduct of the judgment-deb- 
tor be conditional upon his paying to the respondents their costs of 
this appeal, hearing-fee being assessed at three gold mohurs. We 
accordingly order that if within a month from today the same costs 
are paid by the appellant to the respondents, the appeal will be 
allowed, the order complained of will be set aside and the case sent 
back to the Court below to be dealt with in accordance with the 
directions given above. Ifon the other hand the said costs are not 
so paid the appeal will stand dismissed with costs three gold 
mohurs. 

Papers will be sent down to the lower Court as soon as the 
orders of this Court are ready. 
R. M. Appeal allowed, 


1 
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Before Mr. Justice M. N. Mukerji and Mr. Justice S. N. Guha. 


SURENDRA NATH LAHIRI 
V. 
JNANENDRA NATH LAHIRI* 


Probate of a Will—Testamentary capacity, proof of —Onus upon tha’ 
fropounder. 

Where it appears from the evidence that for a few months before the deuth of 
the testatrix, she was bing looked after, tended and nursed by the propounder of 
the Will and his wife, and it is an admitted fact that it was the propounder 
himself who procured the draft of the Will, called together the witnesses, called 
in the Sub-Registrar and that it was he and one of the attesting witnesses who 
were the only persons present at the time of registration, and that the propounder 
received the largest share of benefit under the Will, the onus lies heavily upon 
the propounder to show that fhe testairix was a free and voluntary agent capable 
of understanding the nature of the disposition and was a Willing party capable 
of exercising her judgment in the matter of the disposition that she was 
making. 

Held further, that unless the propounder of the Will produces very satisfac- 


tory proof as regards the testamentary capacity of the alleged testatrix, probate 
of the Will asked for cannot be granted. 


Appeal by the Defendant. 
Application for grant of probate of a Will. 
The material facts and arguments appear from the judgment, 


Messrs. D. N. Bagihi and Nilmoni Goswami for the Appel- 
lant. 


Dr. Bijan Kumar Mukherji and Mr. Mani Lal Bhattacharji 
for the Respondent. 


, 
C. A. V. 


The judgment of the Court was as follows— 


Mukerji and Guha, JJ. :—This is appeal from a decision 
of the 2nd Subordinate Judge of Hooghly by which he granted 
probate of a Will alleged to have been executed by one Mon- 
mohini Debi. The alleged testatrix was an old lady who had 
three brothers viz, Surendra Nath Lahiri the eldest brother who 
was the objector in the Court below and is the appellant in this 
Court ; Jnanendra Nath Lahiri the youngest brother who propound- 
ed the Will and is the respondent in this Court ; and another brother 


J *- Appeal from Original Decree No. 42 of 1930, against the decree of 
Mr. Gopeswar Banerji, Officiating Subordinate Judge of Hooghly, 2nd Court, 
dated the agth November 1929. 
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named Jitendra Nath Lahiri who is not connected with the appeal 
but has given evidence in sup port of it as witness No. 5 on behalf 
of the propounder. The Will is a short document. By it the 
testatrix appointed Jnanenira Nath Lahiri as the executor, made 
a small bequest of Rs. 400 out of her estate in favour of her sister 
Srimati Subashini Debi, and gave a pair of bangles to one Sukumari 
Debi who is the wife of an cye-specialist who had operated on her 
eye and is said to bea lady who was looked upon by the testatrix 
as her own daughter. By the Will the testatrix also made provi- 
sions for the expenses to be incurred on account of her funeral 
obsequies and Sradh ceremony, it being providel that Rs. 500 
should be spent for that purpose. The Will further provided that 
the remaining moveable and immoveable properties, money-lending 
business and the remaining ornaments of the value of Rs. r,600 
were to be given to the said Jnanendra Nath Lahiri absolutely with 
power of gift and' sale. The Will purports to have been written 
by one Rasik Chandra Das, and there is an endorsement on it 
that he read out the contents of the Will to the testatrix. It bears 
the signatures, as attesting witnesses, of seven persons, viz., Surath 
Nath Goswami, Surendra Nath  Bhattacbarji, Pramatha Nath 
Goswami, Dhan Krishna Dhole, Ashutosh Bhattacharji, Panchu 
Gopal Goswami and Haran Chandra Das. Application for probate 
was made by the executor on the 23rd December 1926 and it 
contained the usual verification made by one of the attesting 


` witnesses to the Will, viz, the aforesaid Haran Chandra Das. 


The appellant, Surendra Nath Lahiri, objected to the grant of 
probate, alleging that the Will was a collusive, fabricated and 
fraudulent document and also challenging the Will on the ground 
that it was not the voluntary act of a free and capable testatrix. 
This last mentioned ground was put in these words : 


* Conceding for argument's sake that the alleged Will is genuine, 
the testatrix could not exercise her free Will at the time of execution 
of the said Will, it was created by exercising undue influence upon 
her, During the last illness of the testatrix her full sister Subasini 
and her younger brother Jnanendra used to live in her house. It 
was they who by nursing her and ministering to her comforts pleased 
her and brought her under their influence and led her by undue 
influence to cause only a paper transaction to be made in their 
favour and for their own benefit according to their pleasure, in 
collusion and concert with certain persons." As already stated, the 
learned Judge has made an order for probate and Surendra has 
preferred this appeal. : a 


Vor. LV.] HÍGH- COURT. 


On the question of genuineness of the Will very little need be 
said. It was said to have been executed on the 22nd Assar 1333 
B. S. corresponding to 7th July 1926 and it was registered on the 
same day by the Sub-Registrar of Serampur who was called at the 
residence of the testatrix for the purpose of registration of the Will. 
The lady died on the 5th Sravan 1333 D. S. Of the witnesses whose 
names appear on the Will, have been examined on behalf of the 
propounder, witness No. r, Surendra Nath Bhattacharji, who isa 
medical practitioner, witness No. 2 Dhan Krishna Dhole, witness 
No. 3 Panchu Gopal Goswami, and witness No. 4 Surath Nath 
Goswami and they have fully supported the Will Jitendra Nath 
Lahiri, the second brother whose name does not appear in the Will 
either as a recipient of any legacy or as an attesting witness, has also 
been examined as witness No. 5 and he has deposed to the effect 
that such a Will was executed in his presence. The propounder 
himself has also given his evidence in support of the Will. Barring 
a few discrepancies to which our attention has been drawn by the 
learned Advocate for the appellant there is very little in the evidence 
which may be said to be really conflicting as regards the fact of the 
execution of the Will. These discrepancies relate to such unimpor- 
tant questions as to whether each one of the persons present at the 
execution requested the lady to put down her thumb impression or 
whether some particular person amongst them did so ; whether the 
lady put down her thumb impression herself or whether she was 
assisted by somebody else to do so; whether the contents of the 
Will were read over by Rasik as stated in the body of the document 
or by Surath or by both. It has also been pointed to us that the 
circumstance that the lady did not herself sign the Will although 
She had signed other documents within two months before the date 
of the Will, [the explanation offered being that her hands were 
shaky,] throws considerable doubt upon the story relating to the 
execution. These matters, in our opinion, are not of sufficient 
importance so faras the question of execution of the Will is con- 
cerned and it is only natural that there should be some conflict in 
the evidence as regards the details of the transaction. The fact 
remains that on that very day the Will was registered by the Sub- 
Registrar ; and when the Sub-Registrar acted upon the admission 
that was made before him by the testatrix herself that she had 
executed the Will there is really nothing which would justify us in 
holding that any suspicion arises asto the factum of the alleged 
execution. On behalf of the objector three witnesses were examined, 
viz., the objector himself, a doctor of the name of Nani Lal Bhatta- 
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charji as witness No. 2 on his behalf, and a third witness namely 
Satya Charan Dirghangi who was called to prove certain signatures of 
the testatrix. The evidence which the objector produced as regards 
the question of the execution of the Will is of a purely negative 
character and is not such on which implicit reliance may be placed 
for disbelieving the fact so well proved, namely that the lady had 
executed the Will. 


The other question that arises for consideration is whether the 
execution of the Will was the voluntary act of a free and capable 
executrix. The discrepancies that have been pointed out to us, 
though not very materialon the question of execution, have an 
important bearing on this latter question, atleastin so far as such 
discrepancies appear in the evidence relating to what the lady her- 
self said or did at the time of the transaction. It appears upon the 
evidence that the testatrix had been suffering from diabetes fora 
long time that she actually fell ill about the latter part of June 1926, 
that later on gangrene set in anl that ultimately she died. That 
she was about 70 years of age and was suffering from illness is a fact 
about which there can be no dispute. It seems also to be clear upon 
the evidence that for a few months before her death she was being 
looked after and tended and nursed by the propounder and his wife. 
It further appears to be an admitted factin the case that it was the 
propounder himself who procurel the draft of the Will, called 
together the witnesses, called in the Sub-Registrar and that it was he 
and one of the attesting witnesses, viz., Surath who were the only 
person present at the time of registration. Upon the Will itself it 
appears that the propounder received the largest share of benefit 
under it. In the circumstances, the onus lies heavily upon the pro- 
pounder to show that the testatrix was a free and voluntary agent 
capable of understanding the nature of the disposition and was a 
wiling party capable of exercising her judgment in the matter of the 
disposition that she was making. The objector's case was that the 
testatrix had no testamentary capacity at the time of the execution ot 
the Will and that atthattime and for a fortnight preceding she had . 
neither the sense nor the power to discriminate good and evil. As 
regards the mental capacity of the testatrix the first and most impor- 
tant witness should have been the doctor under whose treatment she 
was. With regard to this matter it appears that Nani Lal Bhatta- 
charj who isa graduate of the Calcutta Medical College and isa 
practitioner at Serampur for about 20 years’ standing was the doctor 
under whose treatment she was. "This doctor has, as already stated, 
been examined on behalf of the objector. On behalf of the pro- 
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pounder has been examined another doctor named Surendra Nath E 
Bhattacharji who is also an Assistant Surgeon of the Calcutta Medical :* 1932: 
College but who appears to have no such: extensive practice as the Surendra Nath Lahiti 


other one. ‘The evidence of Surendra Nath Bhattacharji is that he jnanendra, Nath 


used at times to éxamine Monmohini, that two or four days before Lahiri, 
the Will he went to see her one day and he got "Rs. 2 as his fee on Mukerji and 
that day. He says he was taken to see Monmohini in order to exa- Guha, 3 


— 


mine her so that he might report her condition to Nani Lal Bhatta- 
charji. His evidence further is that on the day of the Will he was 
called in, and that when he came he was told by thelady to wait 
and to witness the Will and to attest it. He says further that the 
lady approved of the contents of the Will and said it was alright. 
In cross-examination he said that he did not treat the lady in company 
with doctor Nani Lal Bhattacharji and that he and the latter never 
came together to treat her; that when Jnanendra went to call him 
he did not tell him anything about the Will, but when: he arrived, 
the lady asked him to attest the Will. Ifthe evidence of this doctor 
can be taken at its face value, there can be no question that the lady 
understood that she was making the Will and in that case it would 
have to be held: that the lady had approved of the contents of the 
Will and that she desired that the doctor should remain there and 
attest it. As against the evidence of this doctor there is the evidence 
of the other doctor Nani Lal Bhattacharji who, as we have already . 
said, was examined on behalf of the objector. One curious thing 
in the evidence of this latter doctor is that he says nothing about 
the said Surendra Nath Bhattacharji either in his examination-in- 
chief or in his cross-examination. On the other hand it would seem 
to appear from the evidence of Nani Lal Bhattacharji that it was he 
who had treated Monmohini between three weeks or one month 
till her death during her last illness. He divided the illness into 
three periods ; the first period towards the beginning of her illness 
when hé said she was more or less well except that she was suffering 
from diabetes ; the second period commenced fifteen or sixteen days 
after when fever came on and during this period she used to become 
unconscious during-fever and regained consciousness and sense 
when the fever left off ; the third period was one during. which she 
gradually became weak in body and also in brain and it ended with 
a comatose condition which lasted for three days before her death. 
In answer to a question which was put to him, whether she had testa- 
mentary capacity when she had fever and when she became 
unconscious, the reply was: “I cannot say if she had testa- 
mentary capacity or not, but generally speaking She answered to 
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my questions rationally when fever was of.” He further says 
l 1932. that in his presence Monmohini had spoken to others about her 
Surendra Nath Lahiri intention to make the Will but that she had not requested him 
EN Nap OO be a witness to it Then he made a very important statement 
Lahiri. and that is this, that he was called in by her attendants to become 
Mukerji 2 a witness to her Will that Jnanendra proposed to him to attest 
Guha, FF. the Will but that he did not agree. In crossexamination he said 
nen that Monmohini was in full possession of her senses when she 

told others in his presence that she would make a Will, and that 
when the attendants spoke to him about the Will he replied to 
them that if they liked they could get the Will made then and not 
later. The onus being on the propounder, it was clearly his duty in 
the first place to call this doctor, who had been consulted about 
the making of the Will and who had been requested to attest 
the Will and under whose treatment the lady was for a period of 
three weeks to one month till her death during which she was ill. 
The propounder did not choose to call this witness. This doctor 
makes no mention whatsoever of the fact, nor indeed was he asked 
a. single question about it in cross-examination, as to whether he 
irom time to time, used to receive report from the other doctor 
Surendra Nath Bhattacharji about the condition of the patient. 
No attempt was made in the cross-examination of doctor Nani 
Lal Bhattacharji to clear up the fact, which is somewhat óbscure 
in his evidence in examination-in-chief, as to the particular period 
out of the three referred to above during which the Will was 
executed. The learned Subordinate Judge seems to have been of, 
opinion that from the evidence of doctor Nani Lal Bhattacharji, - 
the evidence of the other doctor and of the witness for the plaintiff 
received sufficient corroboration about her being in. full possession 
of her senses and that “ the lurking doubts, if any, were removed 
from the mind of the Court." We are unable to agree in this view 
which the learned Subordinate Judge has expressed. On the other 
hand, it seems to us that although upon the evidence of doctor 
Nani Lal it does not clearly appear whether the testatrix was or 
was not actually unconscious at the time about when the Will is 
said to have been executed, still she had been, prior to the execu- 
tion of the Will, suffering from illness for a considerable length of 
time, that she had been getting fever and during her fits of fever 
she used to be unconscious and that gradually she was becoming 
weak in body and also in brain. These facts are sufficient to 
call upon the propounder to. produce very satisfactory proof as 
regards the testamentary capacity of the alleged testatrix. But 
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ihe evidence which the propounder has brought before the eme 

Court, so far as this matter is concerned, is, in our opinion, 1932. 

hot at all convincing: P. W. 1 Surendra Nath Bhattacharji surendra Kath Lahiri 

undoubtedly says that she was in full possession of her senses and Y 
: . " ; e ]nanendra Nath 

shé herself asked him to wait and attest the Will. This latter fact Lahiri. 

is not spoken to by any of the other witnesses. For this purpose Mukerji.an Y 

it is not necessary to refer to the other contradictions that are Guha, FF. 

noticeable in the evidence of Surendra Nath, namely, as to whether E 

all thé' witnesses one by one asked the testatrix to sign the Will 

or whether Rasik alone read out or Rasik and Surath read out 

one after the other to her. Dhan Krishna Dhole, witness No. 2 

for the propounder; says in his examination-in-chief that the testatrix 

was in full possession of her senses and that Surath read over the 

Will to her and she said it was alright. In cross-examination he 

says that the testatrix said she would give all her properties to her 

younger brother ; he further stated in his cross-examination that he 

did not remember to whom else she gave other properties. 

.Panchu Gopal Goswami, the third witness for the propounder, 

spoke of the execution of the Will in examination-in-chief. In 

cross-examination he said that the testatrix "asked Surath to read 

it out to her ; no body else read it to her. .Excepting the request 

said to have been made by the testatrix to Surath to read out the 

Will, it does not appear from Panchu Gopal’s evidence that 

anything else was said by her which would go to indicate as to 

whether she had sufficient testamentary capacity or whether she 

was a free agent. These three witnesses, it may be pointed out, 

were examined on the roth November 1929. On the next day, 

ie. the »oth November 1929, the first witness examined, was 

P. W. 4 Surath. He said in his cross-examination that Rasik 

first read out the whole “of the Will to her, that Rasik signed and 

appended a note in his presence, that the purport ofthe Will 

was explained to her, that she then asked him (ie. Surath) * Well, 

my boy, you better read it." This story as to the Will having 

been read.out to the testatrix twice, once by Rasik and again by 

Surath at her request was given for the first time on the 2oth 

November 1929: by the witness Surath. It was more or less 

repeated. by the other witnesses who came after Surath. But 

this request on the part of the testatrix to Surath to read the 

Will again after Rasik had read it out to her once, does .not appear 

to have been mentioned by the first three witnesses who had been 

examined on the roth. Witness No. 5 Jitendra Nath Lahiri tells 

a story that he came to the residence of the testatrix the night 
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before the Will was executed and he made a request to the testatrix 
to be given something under the Will and the testatrix thereupon 
replied that she would not see his face. His evidence is this ; 
* You should not exclude us and should not give to one alone 
but she said she would not see our face. I said, Didi, you are 
giving to one alone, give us also. 1 told this in the previous night. 
She said, one should not see your face. Consequently I have got 
no interest in the matter and I was not a witness." Flis evidence is 
that he left the place at 9 A.M. after the Will was executed. The 
learned Subordinate Judge was not prepared to accept the testi- 
mony of this witness and we are unable to come to any different 
conclusion. The story that he has given of having made a 
request to the testatrix and having been refused by the testatrix 
in the words which have been ascribed to her, is a matter which 
cannot be easily believed. The testatrix had been ill for some 
time past and if a request of this nature was made to her by her 
brother it is not likely, in the condition in which she was, that she 
would have refused her brother in words of this description. 
The propounder Jnanendra Nath Lahiri’s evidence leans on the 
side of exaggeration, for he says that the testatrix sat up and herself 
put down her finger print, a fact which was not spoken to by any 
of the other witnesses and indeed would be in conflict with the 
evidence of the doctor Surendra Nath as regards the condition 
of the testatrix at the time. He further denies that he had ever 
called the doctor Nani Lal Bhattacharji in to attest the Will or 
that the doctor had declined to come—a fact which had been amply 
proved by the said doctor and which there is absolutely no reason 
to disbelieve. This being the state of the evidence from which infer- 
ence one way or the other has to be made as regards the testa- 
mentary capacity of the testatrix and the free and voluntary nature 
of her disposition, the least that can be said about it is that evidence 
of this. description does not satisfy the conscience of the Court on 
the point. 

Then there is a fact of very great importance. It is a very 
important question in this case as to how the draft came to be 
prepared. The evidence is that it was prepared by a pleader of 
the name of Kishori Babu. The propounder’s evidence is that 
15 Or 20 days before the Will the lady had made the proposal to 
him for making it, that he did not care for it then, and that it 
was only on the date of the Will that he paid any attention to it. 
He says that Monmohini asked him to go to the pleader Kishori 
Babu and said that he would do everything. . His evidence is that 
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he thereupon went to the pleader Kishori Babu, got the draft from 
him and called in the witnesses and then the transaction was put 
through. From this evidence it may be presumed, though it is 
not very clear, that the pleader Kishori Babu had received instruc- 
tions before the propounder went to him to get the draft from him. 
But there is no evidence anywhere either that the pleader had 
anytime been previously sent for by Monmohini in order tbat he 
might receive instructions from her or that any such instructions 
had ever been communicated to him. The draft, it may be stated, 
has not been produced. In these circumstances, if a question 
arises, as it does in the present case, as to whether the provisions 
made in the Will were provisions made under instructions from 
or directions given by the testatrix, it must be conceded that the 
matter has not been cleared up at all and remains enshrouded in 
grave doubt. 


For the reasons we have given we are unable to hold in favour 
of the propounder upon the second of the two objections that were 
taken to the grant of probate. We accordingly think that a suffi- 
cient case has been made out for the objector to entitle us to say 
that probate of the Will should not have been granted. 

The result is that the appeal must succeed. We accordingly 
allow the appeal, set aside the decision from which it has been 
taken and order that probate of the Will be refused. "There will 
be no order for costs in favour of any of the parties in this litiga- 
lion. 


R. M. f Appeal allowed : Probate refused. 
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Before Mr. Justice Suhrawardy and Mr. Justice Graham, 


MOHINI DEBI 
. V. 


PURNASASHI GUPTA AND OTHERS.* 


Charge—Relinguishment made by widow in favour of reversioner—Subsequent 
Ekrarnama by reversioner to pay a certain sum monthly for the mainten- 
ance of the widow—Property liable for maintenante not specified but stated 
in general terms—Agreement, if creates a valid charge—Bonafide purchaser 
for value without notice—Charge, if enforceable against such purchaser— 
Transfer of Property Act (LV of 1883), Sees. 39, 40, 100. . | 
In order to make a property security for payment of money, there should be, 

some expression to signify that the property is liable for such payment and for 

that purpose the property must be specified and not described in general terms. 


A charge cannot be created on a future contingency. 
Madho Misser v, Sidh Binaik Upadhya (1) followed! 


Whether a transaction creates a charge or not, is to be gathered from the 
intention of the parties as expressed in the contract. 


A charge is not enforceable against a purchaser for value without notice. 
Roysuddi Sheikh va Kali Nath Mookerjee (2) and other cases referred to. 


The mnintenance of a Hindu widow is not, until it is fixed and charged on 
her deceased husband's estate by decree or by agreement, a charge on such 
estate which can be enforced against a bonafide purchaser of such estate for 
value without notice. i 


Shamlal v, Banna (3) followed. 


K, the owner of a share in Towzi No. 33 of the Pabna Collectorate died 
leaving the plaintiff as his widow and his two sons, one by the plaintiff and the 
other by a predeceased wife, who is the defendant No. 1 Dinesh. While K's 
property was in possession of his said two sons, tne plaintiff's son died leaving her 
as his heir. Thus the plaintiff and Dinesh became entitled each to an 8 annas share 
of the property and were in such possession In 1300 B.S. the plaintiff executed 
a deed of relinquishment in favour of Dinesb, by which she gave up her posses- 
sion of the property left by K to Dinesh on the ground that she was old and 
infirm and unable to manage it In that document there was no reservation 


* Appeal from Appellate Decree No. 1612 of 1930, against the decree of 
J. C. Lahiri Esq., District Judge of Pabna and Bogra, dated the 8th February, 


-1930, affirming the decree of Babu Nani Gopal Mukherjee, Subordinate Judge, 


and Court, Pabna, dated the 16th March, 1926. 


(1) (1887) I. L. R. 14 Calc. 687. 
(a) (1906) I. L. R. 33 Calc, 985, 
(3) (1882) I. L. R. 4 All. 296. 
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of any right by the plaintiff, It was intended to accelerate the succession of 
the reversioner Dinesh. In 1301 B.S. Dinesh executed a document termed 
f Ekrarnama for maintenance’ by which after reciting the relinquishment of the 
plaintiff's share in the property under the deed of 1300 B.S. Dinesh promised 
to pay to the plaintiff a Mashohara or allowance of Rs. 10 a month for her life. 
It provided: “Now besides the above-named property (Towzi No. 33) you 
have also relinquished in my favour other immoveable properties which you 
owned and.possessed. For this I do hereby promise by this deed of agreement 
to pay you Rs. 10 per month as desired by you in lieu of all those properties 
for your maintenance............... If I do not pay the maintenance money amicably 
you will be entitled to realise the same by a regular suit by putting in auction 
all those properties and in case the entire amount in arrear is not realised 
therefrom, by the sale of my other properties moveable and immoveable :” 


Held, that reading both the documents—the deed of relinquishment and the 
Ekrarnama—it cannot be said that the properties which the plaintiff relinquished 
in favour of Dinesh would remain liable for her maintenance, 


Appeal by Defendant No. 6. 


Suit for recovery of money for maintanence provided by Ekrar- 
nama, 


The material facts will appear from the judgment. 


Messrs. Rupendra Kumar Mitter and Amulya Narayan Biswas 
for the Appellant. 


No one appeared for the Respondent. 


The judgments of the Court were as follows — 


Suhrawardy, J.:—In this appeal the respondent is unrepre- 
Sented before us, We have given our best consideration to this 
case, especially in view of the fact that we have received no help 
from the respondent. g 

The facts giving rise to the suit are that one Keshab Chandra 
Roy was the owner of a share in Touzi No. 33 of the Pabna Collec- 
torate and he died leaving the plaintiff as his widow and two sons, 
one by the plaintiff and the other by a predeceased wife, who is 
the defendant No. 1, Dinesh Chandra Roy, while the property left 
by Keshab was in possession of his two sons, the plaintiff's son 
died leaving her as his heir, with the result that the plaintiff and 
Dinesh became entitled each to an 8 anna share of the property 
and were in such possession. In 1300 B.S. the plaintiff executed 
a deed of relinquishment in favour of Dinesh, by which she gave 
up her possession of the property left by Keshab to Dinesh on the 
ground that she was old and infirm and was unable to manage it. 
In that document there was no reservation of any right by the 
plaintiff, It was intended to accelerate the succession of the rever- 
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sioner Dinesh. In 1301 B.S. Dinesh executed a document termed 
* Ekrarnama for maintenance ? by which after reciting the relinquish- 
ment of the plaintiffs share in the property under the deed of 
1300 B.S. Dinesh promised to pay to the plaintiff a Mashohara or 
allowance of Rs. ro a month for her life. Sometime after 1314 B.S. 
Dinesh transferred a portion of the property, Touzi No. 33, left by 
the plaintiff's husband, to the appellant, defendant No. 6. The 
present suit was instituted by the plaintiff in 1925 for recovery of 
the amount fixed by the Ekrarnama of 1301 B.S. from Dinesh as 
well as from the appellant. Both the Courts below have decreed 
the plaintiffs suit. The defendant No. 6, the purchaser appeals 
and two points have been urged on her behalf. The first is that 
the transaction as evidenced by the documents of 1300 and r3or 
B. S. did not create a charge on the property in the hands of the 
appellant, which is not, therefore, liable for the plaintiffs claim ; 
and the second is that even if the plaintiff's claim constitutes a 
charge, the appellant being a purchaser for value without notice, 
took the property free of such claim. 


As regards the first point, the deed of relinquishment does 
not mention any consideration. The Ekrarnama of 1301 after 
mentioning that the plaintiff had by the deed of 1300 B. S. re- 
linquished her interest in Touzi No. 33, proceeds to say: "Now 
besides the above-mentioned properly, you have also relinquished 
in my favour other immoveable properties which you owned and 
possessed. For this I do hereby promise by this deed of agreement 
to pay you Rs. ro per month as desired by you in lieu of all those 
properties for your maintenance...... If I do not pay the maintenance 
money amicably you will be entitled to realise the same bya re- 
gular suit by putting in auction aZ those properties and, in case the 
entire amount in arrear is not realised therefrom, by the sale of 
my other properties moveable and immoveable.” The document 
purports to be an agreement to pay a sum of money monthly 
and it has been stamped as such. It does not contain any 
schedule or description of the properties relinquished by the 
plaintiff in favour of the defendant except mentioning as one of 
them, Touzi No. 33 which, however, has not been more particu- 
larly described. It says generally thatin the event of the execu- 
tant not paying the fixed allowance, the executee will have the 
right to sell all the properties relinquished by her in favour of 
the executant. No particular or specific property is mentioned as 
liable for the claim for the allowance. What it purports to say is 
that the obligor is liable to pay Rs. ro to the obligee every month 


Vor. LV.] HIGH COURT. 


aniin default of payment the oblizee may proceed in the first 
. instance against those properties which she has relinquished in 
favour of the obligor ani in case she is unable to realise the 
arrears from those properties, she may have recourse to his other 
properties. A document like this is not, in my opinion, calculated 
to create a charge on any immoveable property. ‘Charge’ has 
been definei in section roo of the Transfer of Property Act thus: 
"Where immoveable property of one person is by act of parties 
oroperation oflaw made security for the pàyment of money to 
another and the transaction does not amount toa mortgage, the 
the latter person is said to have a charge on the property." The 
Ekrarnama does not make the property, Touzi No 33 or any ‘other 
property, security for the payment of the allowance fixed by it. 
Tt enables the promisee to proceed against certain properties of. 
the promisor in case of default of payment. In order to make 
the property security for payment of money, there should be 
some expression to signify that the property is liable for such 
payment ani for that purpose, the property must be specified 
and not described in such general terms as in the present case. 
The Ekrarnami does not siy ‘that the properties mentioned there- 
in remain liable for the allowance from the date of the execution 
ofthe document. It says that if the allowance remains in arrear 
in future the properties may be sold for the realisation of the 
same. A charge cannot be created on a future contingency. The 
case is very similar to Madho Misser v. Sidh Binai& Upadhya (1). 
It is true that whether a transaction creates a charge or not, is 
to be gatherei from the intention of the parties as expressed in the 
contract. Reading both the documents together it seems to me 
that it was never in the contemplation of the parties that the 
properties which the lady relinquished in favour of Dinesh would 
remain liable for her maintenance. If that were the intention, 
some indication ought to have been presentin the first document 
created, namely, the deed of relinquishment of r3oo B. S. It 
appears that after the plaintiff had relinquished all her claim in 
Touzi No. 33, she gave some more properties to Dinesh and in 
consideration of this Act of hers, Dinesh promised to pay her an 
allowance. On the construction of the transaction the Courts 
below have also differed. "The trial Court held that it did not 
create a charge, but was of opinion that according to the Hindu 
Law,the maintenance ofa widow became a charge as soon as it 
was fixed by agreement. The learned District Judge on appeal, 


(1) (1887) I. L, Ry 14 Calce 687. 
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however, was of opinion that the Ekrarnama, Ext. r, created. a 


charge and the ground upon which he based his opinion is that’ 


there is a specific provision to the effect that the properties could be 
sold for realisation of the maintenance if in arrears. The learned 
Judge in support of his view relied on the case Maina v. Bachchi 


(1). But there it was laid down that where immoveable property, 


of one person had been made security for the payment of money 
to another, whether the transaction created a charge on such 
property is a question which must depend upon the construc- 
tion to be placed upon the document. In that case the widow 
had brought a suit for her maintenance and it resulted in a decree 
incorporating a compromise, by which it was provided that the 
defendant in the suit would pay her a certain sum monthly, and 
that in default of such payment at the end of each month, 
the defendant would have power to recover the monthly sum 
with interest at one per cent per mensem from the property 
decreed by instituting a suit. The words “from the property” 
appear in italics in the report. From the nature of the suit 
brought by the widow and the compromise ‘arrived at, the learned 
Judge concluded that the transaction created a charge. ‘That case 
has no application to the facts of the present case. 

Let us concede that the transaction created a charge in favour 
of the plaintiff. The question that next arises is as to whether 
such charge is enforceable against the property in the hands of 
the appellant, Before considering this question it must be borne 
in mind that both the Courts below have emphatically found that 
the appellant is a bonafide purchaser for value without notice. 
The position, therefore, is to be considered from this standpoint. 
The learned District Judge has relied upon certain Allahabad cases, 
—Ram Kunwar v. Ram Dai (2), The Bharatpur State v. Gopal 
Dei (3) and Maina v. Bachchi and others (1), for holding that 
the appellant, though a purchaser for value without ntice, is bound 
by the charge created in favour of the plaintiff. The view taken in 
those cases in Allahabad started virtually from the full Bench Case of 
that Court SkamZLal v. Banna (4) where it was held that the miin- 
tenance of a Hindu widow is not, until it is fixed and charged on her 
deceased husband's estate by decree or by agreement, a charge 
on such estate which can be enforced against a bonafide purchaser 
of such estate for value without notice. The facts ‘of the Full 


(1) (1906) I. L. R, 28 All, 655. (2) (1900) I. L. R. 22 All. 326. 
(3) (1901) I. L. R. 24 All. 160 (163). 
(4) (1882) I. L. R. 4 All. 296. 
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Bench case have not been stated in the report but all the cases 
cited by the learned Judge deal with decrees obtained by the widow 
for her maintenance, though in all those casss it was repealed that 
the maintenance of the widow would be a charge upon her deceased 
husband's estate, if fixe] by decree or by agreement. The learned 
Judge thinks that in this case the charge has been fixed by agree- 
ment, namely, the Ekrarnama, Ext. 1. In none of those cases, 
however, it has been sail as to what sort of agrcement is neces- 
sary to bind the estate in the hands of the bonafide purchaser. But 
in Juggernath Sawunt v. Maharange OdAiranee Narain Koomaree (1) 
Sir Richard Couch, C. J. indicated the kind of agreement necessary 
to bind the property in the hands of a bonafide purchaser. He 
said : “ Where the estate is inherited by the eldest member until 
the maintenance of the widow has become a specific charge upon 
the property wbich it mizht, by a decree of a Court making provi- 
sion for the payment of the maintenance and declaring that a part 
of the property should be a security for it, or bya contract between 
the parties charging the property with a certain sum for mainten- 
ance, we do not see how it can be a charge upon the estate in the 
hands of the bonafide purchaser for consideration." See Mayne's 
Hindu Law, oth Edition page 663 et seq. ‘The agreement, 
therefore, in order to create a charge must be such as to make a 
property security for the payment of the maintenance thereby creat- 
ing an interest in the property. ‘The case: of decree of Court is 
different as it binds the property. 

There is another difficulty in the plaintiffs way. If she bases her 
claim on the ground of the maintenance due to a Hindu widow, 
she is confronted with section 39 of the Transfer of Property Act 
(before its amendment in 1929) which says that the right to receive 
mointenance cannot be enforced against the transferee for value 
without notice of the right, unless the transfer was made with the 
intention of defeating such right and the transferee took it with 
knowledge of such intention. These elements have not been 
found in the case. If she relies upon the agreement as shown by 
the document of r301 B.S. she is met by paragraph (2) of sec- 
tion 4o, which says :—“ Where a third person is entitled to the 
benefit of an obligation arising out of contract and annexed to the 
ownership of immoveable property, but not amouting to an interest 
therein or easement tbereon, such right or obligation may be 
enforced againt a transferee with notice thereof, or a gratuitous 
transferee of the proyerty affected thereby, but not against a trans- 


(1) (1873) 20 W. R. 126 
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feree for consideration and without notice of the right or obligation, 
nor against such property in his hands." "The agreement in this 
case does not create an interest in the property. It only creates, if 
it does, an obligation arising out of a contract annexed to the 
ownership of immoveable property. Such "obligation cannot be 
enforced against a bonafide purchaser without notice. This diffi- 
culty was perceived by the Judges of the Allahabad High Court 
in Mahadeo Prosad v. Anandi Lal (x), where it was observed that 
the right in that case was not a merely contractual right but an 
obligation embodied ina decree. ‘That was also a case-where the 
widows right to maintenance was enforceable under a decree 
obtained under a previous agreement. 

We have authorities of this Court for the view that the charge 
is not enforceable against a purchaser for value without notice, 
because it docs not create any interest such as a mortgage does: 
Roysuddi Sheikh v. Kali Nath Mookerjee (2) and Akhoy Kumar 
Banerjee v. Corporation of Calcutta (3). No doubt the observations 
made in those cases were not necessary, on the facts found, but 
the reasons given by Mookerjee, J. appear to me to be sound 
inspite of the criticisms made by the Madras High Court in Srini 
vasa Raghava Aiyangar v. K. R. Ranganatha Aiyangar (4). The 
same view also was expressed in Allahabad in Kishan Lal v. 
Ganga Ram (4). We have to consider this question on the law as 
it stood before the amendment of section roo Transfer of Property: 
Act in 1929, which has now set the coutroversy at rest. 

Giving my anxious consideration; to the points raised in this 
case, I am of opinion that the appeal ought to succeed. The appeal 
is accordingly allowed with costs except the hearing-fee, as the res- 
pondent has not appeared before us, and the decrees of the Courts 
below are set aside with costs to defendant No, 6. 


Graham, J. :—I agree. 
D.K.R. Appeal Allowed.. 


~ (1) (1924) I. L. R. 47 All. go. 
(2) (1906) I. L. R. 33 Calc. 985 ; 4 C. L. J. 219. 
(3) (1914) I. Le R. 42 Calce 625 ; at C. L. J. 177. 
(4) (1918) 36 Mad. Le J. 618. : 
(5) (1890) I. L. R. 13 AU 28 (44) 
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Possession, suit for—Migration—Presumpltion—Devolution of property—Mitak- 
shara School—Property not coparcenary, tf can be bequeathed—Gift to wilow 
f ‘by Will—Malik Dakhilkar—Uttaradhikarini—Nature of estate taken—Gift 
to daughter for- maintenance—Vested interest—Contingent interest —Spes 
successionis—Future ownership in favour of adopted son—Mimansapatra 
between mother and adopted son—Family arrangement—Mesne profits— 
Foi ni fort-feasor. 
Where the family is shown to have'migratsd from one province to another, 
the presumption arises that the family carried with it the laws and customs as 
to succession and family relation prevailing in the province from which it came. 


Soovendronath v. Mussamat Heeramonee (1) and Saroda v. Uma Kanta (2) 
referred to. 


A family who had so migrated may retain its religious rites and observances, 
and yet may acquiesce in a devolution of properly in the common course of descent 
amongst persons of the same race in the district in which they have settled. 


A person who has no male descendant at the date of the Will and where the 
properties are not coparcenary propertjes but separate though ancestral, is com- 
petent to make a Will in respect of them though he is governed by the Mitakshara 
School of law. ° | 


Nagalutchmee Ummal v. Gopoo Nadaraja Chetty (3) and Baboo Beer Pertab 
Sahee v. Maharajah Rajender Pertab Sahee (4) referred to 


A disposition by Will is not affected by an adoption by the widow after 
testator's death which was in contemplation at the time of execution of Will. 

Where in the Will the words Malik Dakhilkar (owner in possession) are used 
as also the word “ Uftaradhikarini " but no power of absolute disposition is 
given, and on the other hand only a power to sell a portion of the properties for 
payment of the testator’s debts is provided fer, and it is further provided that’ on 


cee * widow's death, the adopted son, ifany, or if. there be no adoption, then the " 


daughter would take the properties: | z 


Held, that the widow is not made an absolute buta limited owner, and a 
' widow's estate is all that is created in her favour. 


* Appeals from Original Decrees Nos. 387, 389 and 458 of 1928, against the 
decree of Babu Shib Chandra Sil, Officiating Subordinate Judge, and Court, of X 
Mymensingh, dated the goth March, 1928. 

(1) (1868) 1a M. I. À 81 ; 1 B. L. R. P. C. 26; 10 W.R, P. C. 3s. 

(2) (1922) 37 C. L. J. 333 ; I. L. R. 50 Cale. 370. 

(3) (1856) 6 M. I. A. 309 (344). (4) (1867) 12 M. I. A, 1 (37-38). 
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Toolsi Doss Küurmotar v. Madau Gopal Dey (1) ;' Sures Chandra Palit v. ` 
Lalit Mohan Dutta Chaudhuri (3),a and Fais Mohammad v. Mohammad saeed 
Khan (3) applied. > 


One cardinal principle in the construction of Wills is that clear and unambi- 
guous dispositive words are not to b» controlled or qualified by any general 
expression of intention. 

Lalit Mohan v. Chukkun Lal (4) referred to. 


A gift to daughter by Will for her maintenance i is prima facie an indication 
that the grant is intended to b2 ‘only ‘for her life. 


Rameswar Baksh Singh v. Arjun Singh (5) referred to. . 


_ Obiter: The true construction of this grant cannot be extended even by the 
use of the word J/alik, 


In the case of a will executed before the Hindu Wills Act of, 1870 came 
into force, the mere appointment of an executor did not cause any property 
to, vest in him and if, ‘as an executor he was entitled to hold the pro- 
petty he held it only as manager, 


. But the will having constituted widow not merely an executrix for adminis- 


_ tering the property wilh power to sell a portion thereof in order to pay off the 


testator’s debts, but also the owner for her lifetime and having postponed the 
succession of the adopted son til! after her death, the property since the testator's 
death and so long as she was alive vested in her. The adopted son's interest was 
& vested interest and the remainder capable of being transferred under the law. 
In any event the son's interest was quite different from what is known in law asa 
Spes successiones. 


À contingent interest or ownership is not always a mere chance or possibility 
of becoming the owner that is to say, it is often more than a mere spes 


. acguisitionis. 


' A Mimansapatra was executed by the adopted son in favour of his adoptive 
mother which stated: “ According to the terms of my father's will I have not nor 
can I have any title to or possession of any»property, movable or immovable except 
toa monthly allowance of Rs. 20 as stated before, so long as you are alive," 
It stated that the mother by efficient management had cleared the heavy debts left 
bythe testator and had succeeded in augmenting the income of the estate. It then 
stated : “As I cannot manage unless I get a little more monthly allowance than 
what is directed in my father's will and som2 cash: money, you have according to 
my prayer and proposal agreed to grant ms from the estate during your lifetime 
an allowance of Rs. 4 more than what has been allowed to me under the will and 


, to pay me Rs. 60 cash for the present in case you get absolute title with power of 


gift and sale to the property" (here is described property No. 5 and a half of 
property No. 4) There was a further provision which ran thus: “ You have 
selected the site" (lying within the Khanabari or dwelling house certain bounda- 
ries described) "for my residence in respect of which Ishallhave no power to 


u) (1901) I. L. R. 28 Calc. 499. (3) (1915) a2 C. L. J. me 
(3) (1898) L. R. 35 L A. 77 ; L L. R. 25 Cale. 816. 

(4) (1897) L. R. 24 I. A. 76 ; I. L, R. 24 Calc. 304. 

(5) (1900) L. R. 38 I. A. 1 ; I. L.R. 23 All. 194. 
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make a gitt or sale. Ishall reside there regularly but I shall not be compe- 
tent to transfer it” by sale, gift or otherwise, neither shall it be liable to 
auction sales, etc. on account of the debts incurred by m» ; you are debarred from 
claiming that share in any way." By this document the plaintiff No. 1 
(adopted'son) purpórted to create Absolute title in favour of his adoptive mother 
in the said two properties and it was further provided that the adoptive 
mother, according to the terms of the will, continue to possess and enjoy 
during her lifetim~ properties No. 1, a half of No. 2 (excluding the other half of 
it given, to the daughter), No. 3, No. 6 and a half of No. 4, and that on her 
death the plaintiff No. 1 would own and possess all these last mentioned 
properties : 

Held, that the deed was operative both asa relinquishment and as creating 
an estoppel. as the interest of plaintiff No. 1 not bzing an interest contemplated 
by section 6 cl. (a) of the Transfer of Property Act. ` 


That as a tamily arrangement binding upon the estate or upon persons who 
were not parties, the deed was inoperative ; but the deed was binding on plaintif 


No. 1 to the extent that he, for consideration which “he received and presumably: 


continued to receive under it, created an absolute right in favour of adoptive 
mother. 


è 


That the effect of the deed was to create in favour ofthe adoptive mother 
an absolute title in property No. 5 and a, half of property No. 4, and that the 
plaintiff No. 1 and for the matter of that plaintiff No. 2 who derived his title 
from him, was not competent to challenge that title. 


In the case of family arrangement, the arrangement must be one concluded 
with the object of settling a donafide dispute, arising out of conflicting claims to 
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property, which was either existing at the time or was likely to arise in future, ` 


Bona fides is the essence of its validity. Hence there must b» either a dispute or 
at least an apprehension of a dispute, a situation of contest which is avoided by 
a policy of giving and taking, or else, all transfers or. surrenders will pass urider 
the cloak of a family arrangement. 


(Sureshwar v. Moheshrani (1) ;. Man Singh v. Nowlakhbati (2) and Ram- 


gowda Annagowda v. Bhausaheb (3) referred to. 


:The foundation of liability for mesne profits is the fact of dispossession of the 
plaintiff and Possession by the trespasser. 


. i ` 
In the case of a claim for mesne profits two courses are left open to the 
Court, , A decree for mesne profits my be passed jointly and severally against 
all the traspassers who may have jointly kept the plaintiffs out of possession for 
any particular period, leaving them to have their respective rights adjusted in a 
separate suit for contribution. Or the respective liabilities of such trespassers 
may be ascertained in the plaintiff's suit against them, and a decree on the basis 
of such several liabilities muy b» passed as against the respective trespassers in 
plaintiff's favoür. A 


Vested interest, contingent interest and. spes successionis explained. 


Appeal No. 387 by Defendants Nos. 3, 4, 5 and.7 TOM 


(1) (1920) L. R. 47 I. A. 233. (2) (1925) L. R. $3L. A ir, 
(3) (1927) L L; R, 52 Bom. t, 


` 
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8 ka, 8 kha (National Council of Education) and 9 and ro (lessees), : 
Appeal! No. 389 by Defendant No. y and Appeal No. 458 by 
Plaintiffs. 

Sujt for recovery of kras possession and mesne profits on decla- 
ration of plaintiffs’ title. 

The material facts appear from the judgment. 

Messrs. H. D. Bose (Counsel for National Council of: Education ion), 
Sarat Chandra Roy Chowdhury, Annada Charan Karkoon, Kali 
Kinkar Chakravarti, Satindra Nath Khasnavis and Satish Chandra 
Bhattacharjt for the Appellants in Appea No. 387. 

Messrs. Jogesh Chunder Roy, Apurba Charan Mukherji and 
Nagendra Nath Bose tor the Appellant in Appeal No. 389. 

Dr. Sarat Chandra Basak, Messrs. Upendra Kumar Roy, 
Birendra Kumar Dey, Sudhir Nath Roy and Mon Mohan Banerji » 
for the Appellants in Appeal No. 458. 

Dr. Sarat Chandra Basak, Messrs. Vacidra Rss Roy, 
Birendra Kumar Dey and Sudhir Nath Roy for the Respondents in 
Appeal No. 387. 

Dr. Sarat Chandra Basak, Messrs. Upendra Kumar Roy, 
Birendra Kumar Dey, Sudhir Nath Roy anl Annada Charan 
Karkoon for the Respondents in Appeal No. 389. 

Messrs. Jogesh Chandra Roy, Nagendra Nath Bose and Annada 
Charan Karkoon for the Respondents in Appeal No. 458. 

: C. A. Ve, 

The following judgment was délivered : 

Mukerji & Guha, JJ : The properties concerned in the suit out 
of which these appeals have arisen are seven in all, the first six of 
which are described in Schedule No. 1 to the plaint being certain 
'Taluks or shares therein, and the seventh one which is described in 
Schedule No. 2 being a quantity of Khamar lands lying within 
the sixth item of property of Schedule No. r. They belonged at 
one time to oneLala Ram Chandra. Lala Ram Chandra died on.the 
19th Pous 1276 (= 2nd January 1870) having executed a Will on the 
15th Pous 1276 (29th December 1869), and leaving. him surviving 
his widow Hara Kumari Dasya, a daughter Shyam Kumari. Dasya, 
and the husband ofthe latter, one Sital Chandra Lala. After his 
death ‘his widow Hara Kumari on the 16th Sravan 1283 (-3oth 
July 1876) on the strength of the authority conferred on her 
by ‘the Will, adopted the plaintiff Lala Ram Shankar as her son, 

By ‘the Will, (Ex. 27) spoken of above, Lala Ram Chandra Roy 
gave authority to Hara Kumari to adopt five sons in succession 
unless a son so adopted would be living and bequeathed his move- 


e 
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able and immoveable properties to Hara Kumari with the exception 
of a half of property No. 2 which he gave to his daughter Shyam 
Kumari for maintenance. The Will provided that during the life- 
time of Hara Kumari, the adopted son, if any, should get an 
allowance of Rs; 20 a month and that on Hara Kumaris death he 
would get all the propertiés. The other terms of the Will need not 
be set out here. Shyam Kumari died in Aswin 1320 and her 
husband Sital Chandra is also dead. Hara Kumari died on the 12th 
Falgun 1326 (=24th February 1920). 

“On the 26th "February 1921, the plaintiff Lala. Ram Sankar Roy 
commenced the present action on the allegation that on the death 
of Hara Kumari there teing no other preferential heir he became 
absolutely entitled, under the provisions of the aforesaid Will, to the 
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properties left by Lala Ram Chandra Roy. He alleged that on ' 


Hara Kumars death he attempted to take possession of the pro- 
perties but found that Maharaja Sashi Kanta was in possession, as 
heir of his father the late Maharaja Surjya Kanta who had got him- 
self registered as having purchased or having got Ijara settlement of 
the properties from Hara Kumari and Shyam Kumari. He averred 
that he had not been able to ascertain the real title of the Maharaja 
as‘there was a fire in the Registry Office, in ,consequence of which 
the papers therein had been destroyed. The suit was originally 
instituted against two persons, namely Maharaja Sashi Kanta as the 


defendant No. r and another person in whose favour Maharaja . 


Surjya Kanta had made a Nishkar Brahmattar grant in respect of 
some Khamar lands lying within property No. 6. The prayers were 
for recovery of Khas possession and mesne profits on declaration of 
the plaintiff's title. 

The defendant No. r filed a written statement on the oth July 
1921. On anobjection taken by him andon his supplying the 
names of the defendants Nos. 3,4 and 5, the latter were made 
parties to the suit on the r2th August 1921. These defendants filed 
a written statement on the sth June r922. ‘hey raised a similar 
objection on which the defendants Nos. 6,7 and 8 were added as 
pro forma defendants on the 29th July 1922. The defendant No. 6 
is the same person as the defendant No. r? On the 17th April 1923 
the defendant No. 8 filed a written statement. Thereafter the 
defendants Nos. 9 and ro applied to be made parties ; and this 
application was opposed on behalf of the plaintiff Lala Ram Sankar 
Roy, but was eventually granted on the r4th August 1923 on con- 
dition that they paid some costs. On the zoth September 1923 the 
plaintiff Lala Ram Shankar Roy applied for and obtained an order 
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that the defendants Nos. 9 to, 18 be all added as vo forma 
defendants. On the 31st May 1924 the defendant No. 9 filed a 
written statement, which the defendant No. 1o subsequently adopted 
as his own. ‘he defendant No. 8 having diel the defendants 
Nos. 8 ka and 8 kha were brought.on the record as defendants. 
The defendant No. 8 ka bya petition filed on the 26th August 
1924 accepted as his own the written statement which had been filed 
by the defendant No. 8, ani the defendant No. 8 kha filed a written 
statement on the 6th September 1924. On the 19th May 1925 one 
Promode Chandra Roy Choudhuri applied to be added as a plaintiff. 
This application was consented to by the plaintiff Lala Ram Sankar 
Ray and was allowed, the original plaintiff Lala Ram Sankar Ray 
now becoming plaintiff No. r and the added plaintiff Exemoce 
Chandra Roy Choudhuri plaintiff No. 2. 


‘The above facts appear upon the aleei of the case and .in 
the petitions filed by the parties on which the orders concerned 
were made and they would give an idea as regards the constitution 
of the suit as it-gradually developed from its institution until its 
termination. But to understand the interests of the different parties, 
it is necessary .to state a few facts which, for all practical purposes, 
are no longer disputed. As already indicated the plaint was of the 
simplest possible description in which the plaintiff No. 1’s right by. - 
virtue of his being the adopted son and under the terms of the 
Will of Lala Ram Chandra Roy was pleaded, and it was alleged 
that the plaintiff No. 1 had no definite knowledge about the parti- 
culars of title under which the defendant ‘No..1 claimed beyond this ~ 
that his father had made purchase or taken Ijara settlements from 
Hara Kumari and Shyam Kumari and that he claimed reliefin the 
shape of recovery of possession with mesne profits .upon declaration 
of title. rom the written statements of the defendants, however, : 
the following transactions appear to have . taken . place. in «the 
meantime. 


On the rrth Sravan 1291 (=25th July bn a Mimansapatra 
(or deed of settlement. Ex. J) was executed by the plaintiff No. 1 in 
favour of Hara Kumari, by which on Hara Kumari paying Rs. 60 
in cash-and agreeing to increase the monthly allowance of Rs. 20 
which the plaintiff No. x was receiving under Lala Ram Chandra's 
Will to Rs. 24a month, the plaintiff No. r admitted am absolute 
title in Hara Kumari with power of gift and sale in respect of a half 
of property No. 4 and in the whole of property No. 5 and that 
Sbyam Kumari would continue to own and possess during her life 
the half of property No. 2 given to her by the Will, and further: 
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agreed that Hara Kumari would continue to possess during her life- ' 


time the remaining properties, namely No. r, the other half of No. 2, 
. No. 3, the other half of No. 4 and No. 6 and that on Hara Kumari’s 
death the plaintiff No. x would own and possess these properties. 
On the roth Chaitra 1293 (=23rd March 1887) Hara Kumari made 
a gift of a half of property No. 4 in favour of Shyam Kumari by a 
deed (Ex. I) in which it was recited that she had previously sold 
the other half of that property to her. By a Kobala (Ex. G) exe- 
cuted on the 21st Assar 1294 (=4th July 1887) Hara Kumari sold to 
Maharaja Surjya Kanta properties No. 1, a half of No. 2, No. 3 and 
No. 6 for a consideration of Rs. 2000 in cash and an annuity of 
Rs. 2075 payable to her during her life. On the same day another 
Kobala (Ex. G) was executed by Shyam Kumari in favour of 
Maharaja Surjya Kanta in respect of property No. 4 anda half of 
. property No. 2 fora consideration of Rs. rooo in cash and an 
'"annuity of Rs. 575 for her life. On the rst Bhadra 1294. (=17th 
: August 1887), the plaintiff No. 1 executed a Nadabinama (Ex. H) 
in favour of Maharaja Surjya Kanta ‘by which he relinquished his 
rights in property No. 6 for-a consideration of R5. 2240 and ‘on 
condition that the properties-No. r, a half of No. 2 and No. 3 would 
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revert to him on Hara Kumars death. On the 3rd Bhadra 1295 ` 


* (=18th August 1888) Hara Kumari executed a Kobala (Ex. G) in 
favour of Maharaja Surjya Kanta in respect of property No. 5 fora 
consideration of Rs. Jooo. Maharaja Surjya Kanta thus acquired 
the entire interest in the 6 items of properties of Schedule No. 1 to 
the plaint. 


On the 28th September 1907 Maharaja Surjya Kanta as donor 
made a gift of the said 6 items of properties together with 29 others, 
in all 35 items of properties, to himself and one Sreenath Roy as 
Trustees upon trust- to pay Rs. 0,000 annually out of the income 
thereof to the National Council of Education, an association regis- 
tered under Act XXI of 1860, the surplus of the income, if any, to be 
payable to donor himself. The endowment was created by a deed 
“Es. M. Maharaja Surjya Kanta died in 1909. Under the terms of 
the deed of endowment Ex. M Maharaja Sashi Kanta became 
trustee in his father’s place, and continued as such till by a letter 
(Ex. K) dated the r4th September 1920 written to the Honorary 
Secretary to the National Council of Education he resigned his 
trusteeship from the rst Kartic 1327 («18th October 1920): By an 
Indenture dated the 28th February 1921 (Ex. L) Sreenath Roy as 
the then sole trustee conveyed the trust properties to the defendants 
Nos. 3, 4 and 5, who were constituted a new body of trustees under 
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the endowment with the approval of the National Council of Educa- 


_tion.. The definilants Nos. 7 ani 8 were trustees on behalf of the 
Basanta Kumar Basu 


National Council of Education, and the latter, who was also its Presi- 
dent, having died, the next President and the Honorary Secretary of 
the Council were brought in his place as defendants Nos. 8 ka and 


“8 ‘kha respectively. On the 21st June 1923 the defendants Nos. 9 and 


10 obtained a permanent lease (Ex. E) of all the endowei properties 


“from the. defendants Nos. 3,4and 5 with the sinction of Maharaja 
. Sashi Kanta, agreeinz to pay, in addition tothe revenue and the 


rents payable to the superior landlords and all other dues and 
charges, a rent of Rs. 10,000 a year to the Council ani a Malikana of 


` Rs. 1000 a year to the Maharaja and the stipulation further was that 


* the lessees shall. be bound to carry on and conduct at their own 
cost and to indemnify the lessors and thé Council against the costs 
thereof and the results of such litigations shall not in any way affect 
the terms and provisions of the lease.” The remaining defendants 
are members of the family of the-defendants Nos. 9 and ro... Maha- 
raja Sashi Kanta confirmed the aforesaid lcase by an Indenture 
(Ex. F) dated the rst September 1924. The plaintif. No: 2 pur- 
chased properties No. 1, No. 2; No. 3, No. 4 anda half of No. 6 
together with some structures, etc., from the plaintiff No. 1 for a 
consideration of Rs. 55,000 by a Kobala (Ex. 8) dated i13th Falgun’ 
1331 (=2sth February 1925). 

The Subordinate Judge has made a decree declaring the 
plaintiffs’ title to properties Nos. x to 5 of schedule No. 7 to the 
plaint and entitling them to recover possession thereof from the 
defendants. He has also made a decree for mesne profis the details 
of which will be set ouf hereafter. He has dismissed the plaintiffs’ 
claim as regards property No. 6 of Schedule No. 1 and also as 
regards the property describel in Schedule No. 2. 

From this decree three appeals have been preferred to this Court: 
No. 387 by the defendants Nos. 3, 4, 5, 7, 8 ka and 8 kha, 9 and xo, 
the first three, as already stated, being the trustees of the endow- 
ment, the next three representing the Council and the last two the 
lessees ; No. 389 by the defendant No. 1 Maharaja Sashi Kanta ; 
and No. 458 by the plaintiffs. 

. In order to deal with these appeals it would be convenient to 
set out here the relevant terms ofthe Will, because tbe rendering of 
it as if appears in the . paper book ique a little variation here 
and there. It runs thus :— 


“The said moveable and immoveable properties shall remain in , 
my possession so long as I shall be alive. After my death my 
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: ; : A : : Civil. 
widow Hara Kumari Desya being in possession -as owner meee 


of all the. properties shall administer and enjoy the same, . 1931. 

and having repaid all such debtsasI have. and -having per: Basanta Kumar Basn 

formed (my) Sradh and other rites as (my) future heiress, "lala Rem Sankar 
Ray. 


(she) shall be competent to adopt up to five sons unless one y 
be alive. Out of affection for my daughter Sreemati Shyam - Mukerji and 
Kumari Dassya and for her maintenance I give "Tappeh ` Guha, JF. 


Hazardi” etc, (here a. half ^ property No. 2 is described) “to the - 
“said Sreemati. On the  .ath of my widow my adopted son,—if . | 
adopted,—will get all the properties. If no adopted son can be had 
then on the death of my widow, my.daughter the said Sreemati 
will get all the properties if.she | resides in my dwelling house. 
During the lifetime of my widow; my daughter the said Srimati 
would get a moiety share of my interest in the aforesaid Taluq only, 
_and ifa son be adopted then the said adopted son will, during the 
lifetime of my widow, get an allowance of Rs. 20 a month from my 
widow... (They) shall get only according to the provisions made by 
me. If no adopted son is secured then on the death of my widow 
and daughter the said daughter's husband (literally son-in-law on 
account of the daughter) Sital Chandra Lala shall get all the pro- 
perties provided he lives in my own house and preserves (my) 
ancestral institutions by maintaining (my) Guru and priest. May God 
forbid, if the said Sreemati dies without leaving any issue, then 
it is the sons adopted by her.or by the said Sreeman (meaning son- 
in-law) who will get all the said properties on the death of Sreemati 
and Sreeman. And my widow will be competent to sell a portion 
of the said properties for payment of my debts...Whoever will get 
the properties mentioned above shall observe the above condi- 
tions.” | 


The first“question which has to Be determined is, what were the 
rights which Hara Kumari and Shyam Kumari acquired under the 
Will. On behalf of the appellants other than the Maharaja the 
competency of Ram Chandra to make the Will has not been disput- 
ed. But on behalf of the Maharaja it has been argued in imini 
that Ram Chandra, having been a Hindu governed by the Mitak- 
shara Law, was not competent to dispose of the properties by a 
Will, as the properties were not his selfacquired but ancestral 
properties. On behalf of the plaintiffs it has been sail that 
Ram Chandra should be taken to belong to the Dayabhaga School 
and that the properties have not been proved to have been acquired 
by Ram Chandra's ancestors. The question whether Ram Chandra 
was a Hindu governed by the Mitakshara or the Dayabhaga school 
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of Hindu Law does not appear to have been put in issue in the 
Court below, but the materials which the parties brought on the 
record would sufficiently indicate that it is the Mitakshara Law that 
should be heldto apply to Ram Chandra and his family. Ram 
Chandra was a Lala, a Sribatsava Kayestha, some ancestors of whom 
migrated from the Unitel Provinces and settled in the district -of 
Mymensigh in which the properties are situate. The presumption 
that the family carried with it its laws and customs as.to succession 
and family relations [see Soorendronath Roy v. Mussamat Heera- 
mones (1), Sarda Prosad Roy v. Umakanta Hasari (2)] far from 
being rebutted, has been confirmed by such evidence as to rites 
and observances as there is onthe record. The plaintiff No. 1 him- 
self belonged before his adoption to the district’ of Rai Bareilly 
inthe United Provinces, and his natural parents were also Lalas, 
Sribatsdva Kayesthas. Sacred thread is taken at the time of mar- 
riage and is no separate ceremony, impurity on account of death is 
observed for thirteen days, and when the husband of a woman is 
alive it is he and not the son who performs her Sradh. It is possi- 
ble that a family who had so migrated may retain its religious rites 
and observances, and yet acquiesce ina devolution of property in 
the common course of deszent amongst persons of the same race in 
the District in which they have settled. But of such a thing having 
happened, so far as this family is concerned, there is not the sligh- 
test indication. The evidence that the properties were ancestral 
properties of Ram Chandra Roy is practically one-sided. These 
two premises, therefore, on which 'this contention of the Maharaja 
rests must be taken as established. Even then, however, it would 
not necessarily follow that the contention should prevail. In the 
first place, the Maharaja in the Court below never challenged the 
validity of the Will but on the other hand took his stand on it. In 
para 3-of his written statement it was said, “This defendant begs 
to submit that although Hara Kumari Dasya had life interest in the 
‘said properties under the Will of her husband, she as the executrix 
to the said Will had fall rights to sell absolutely the said properties”; 
and in para s it was said, “Sham Kumari Dasya obtained an - 
absolute right toa moiety of property No. 2 of the plaint under 
the Will of Lala Ram Chandra Roy." The Subordinate fudge has 
remarked in his judgment, “ The Maharaja does not challenge the 
Will but on the contrary derived his title from Hara Kumari and 
Sham Kumari whose title was founded upon the Will.” It cannot 


(1) (1868) 12 M. TL A. ST; 1D. L. R. P. C. 26; 10 W. R. P. C. 35. 
(2) (1922) I. L. R. 50 Calc. 370 ; 37 C. L. J. 233. 
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- 


be contended that Lala Ram Chandra, who had no male descen- 
dants at the date of the Will and when the properties were not 
co-parcenary properties but separate though ancestral, was incompe- 
tent to make a Will in respect of them simply for the reason that 
he was governed by the Mitakshara Law [See WVagalutchmee 


Ummal v. Gopoo. Nadaraja Chetty (1); and Baboo Beer Pertab.. 


Sahes v. Maharajah Rajender Pertab Sahee(2)|. It may be point- 
ed, out that such a Will was upheld by the Judicial Committee in 
the case of Moulvi Mahomed Shumsool Hooda v. Shewukram (3). 
Nor can it be said that because an adoption by the widow after 
the testator's death was in contemplation the disposition by the Will 
was in any way affected; "for", as pointed out by the Judicial Com- 
mittee in the case of Krishnamurthi Ayyar v. Krishnamurthi 
Ayyar (4) “ the Will speaks at the date of the testator’s death and 
the property is carried away before the adoption takes place.” 

Another contention put forward on behalf of the Maharaja alone 
is that under the Will Hara Kumari acquired an absolute title to 
the properties bequeathed to her by it. In support of this conten- 
tion the following cases have been cited Zov/si Dass Kurmokar v. 
` Madan Gopal Dey (5) ; Sures Chandra Palit v. Lalit Mohan Dutta 
‘Chaudhuri (6) and Faiz Mahommad Khan v. Mahommad Saeed 
Khan (7). In the first of these cases it was said that when by the 
Will an authority to adopt is given to a Hindu widow, it does not 
necessarily follow that the widow takes only a life estate in the 
property left to her under the Will, especially when the power of 
disposition over the property is given to her, but that the intention 
of the testator is to be gathered from the terms of the Will. In the 
second case it was said that the use of the word ‘malik’ may not 
by itself create an absolute interest ; but where a power of absolute 
disposition was conferred on the donee the provision indicates that 
it was intended to create an absolute interest in his favour, and 
where such interest has been given the Court will not cut it down 
on the strength of subsequent words unless they clearly have an 
effect to restrict it. The third case isan authority for the proposi- 
tion that in the absence from the context or the circumstances 
affecting the properties of all evidence of a different intention, an 

o) (1856) 6 M. L. A. 309 (344). 
` (2) (1867) 12 M. I. A. 1 (37-38). 

(3) (1874) L. R. 21. A. 7 ; 14 B. L. R. 226; 22 W. R. 409. 

(4) (1927) L. R. 54 I. A. 248 : 45 C. L. J. 620. 

(5) (1901) I. L. R. 28 Calc. 499; 

(6) (1915/22 C, L. J. 316. 

(7) (1898) L. R. ag 1. A. 77 L L. R. 25 Calc. 816 
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unlimited gift of the profits is equivalent to an absolute gift of the 
corpus of the estate. Dearing these and other well-settled principles 


‘in mind we have to read the provisions of the Will. As regards Hara 


Kumari the word ‘malik dakhalikar’ (owner in possession) is used 
and the word ‘uttaradhikarini is also used, but ‘no power of abso- 
lute disposition is given, and on the other hand only a power to 


‘sell a portion of the properties for payment of the testator's debts is 
"provided for; and itis further provided that on her death, the 
‘adopted son, if any, or if there be no adoption then the daughter, 


would take the properties. Hara Kumari was thus made not an 
absolute but a limited owner, and a widow's estate was all that was 


‘created in her favour. 


As regards Sham Kumari the contention of the appellants is that 
She too had an absolute estate. Reference in this connexion has 
been made on their behalf to certain decisions viz. Jogeswar Narain 
Deo v. Ram Chandra Dutt (1) where in the case of a bequest to a 
widow and a son with the words “for your maintenance” coupled 


‘with a power to alienate by sale or gift the property bequeathed it 
"was held that the words “ for your maintenance" did not reduce 


the interest of either legatee to one for life only; Bigradas Gos- 
wami v. Sadhan Chandra Banerji (2) in which relying upon the 
cases of Surajmani v. Rabi Nath Ojha (3) and Sasiman Choudhu- 
rain v. Shib Narain Choudhuri (4), it has been said that itis now a 
well established principle that if an estate were given to à man 
simply, without words of inheritance, it would, in the absence of 
conflicting context, carry, by Hindu Law, an estate of inheritance, 
and that this principle would also apply if the donee was a woman ; 
Salig Ram v. Charanjit (5) in which a Will of a Hindu testator ` 
after providing for certain  bequests proceeded to lay down 
that the two wives ofthe testator and his daughter-in-law “are the 
heirs to whatever is left from the property" and there was no pro- 
vision for dealing with the residuary property after the deaths of-the 
three devisees and it was held that under the words used and in 
the circumstances the Will conferred upon the three devisees full 
rights of ownership in an one-third share of the residue of the estate ; 
and a decision in Original side Appeal No. 31 of 1930 <Adhilas 
Chandra Haldar v. Dulal Chandra Dutt decided on the 16th July 


(1) (1896) L. R. 33 1. A. 37 ; LL. R. 23 Cale. 670. — 

(2) (1927) I. L. R. 56 Calc. 790. 

(3) (1907) L. R. gg I. A. 17; L L. R, 30 All. 81; 7 C. L. J. 131. 
(4) (1921) L. R. 49 I. A. 25 ; 35 C. L. J. 427. 

(5) (1930) L. R. 57 1. A, 282; 52 C. L. J 466. 
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1930 in which the gift having been “ for maintenance” and it being 
provide.l that the devisecs would receive all the rents and profits 
which * they would enjoy as long as they lived," it was observed that 
no power of disposition having been granted no absolute cstate was 
conveyel. One cardinal principle in the construction of Wills is 
that clear and unambiguous dispositive words are not to be controll- 
ed or qualified’ by any general expression of intention [Zalit Mohan 
v. Chukhun Lal (1). But in the case of Rameswar Baksh Singh v. 
Arjun Singh (2) their Lordships of the Judicial Committee held 
that "there seems also to be no doubt that in the case of a gift for 
maintenance the ‘words ‘proprietor and ‘for ever’ will not 
per se create an inheritable estate", and their Lordships also observ- 
ed that “in the case in Mouivi Abdul Majid v. Fatema Bibi (3) where 
this was held the gift by a Will was of the management of property, 
but it is also applicable in the construction of the giftin this case." 
Jn the decision of the Judicial Committee in the case of Sarajubala 
Debi v. Jystirmryee Debi (4) the grant was for the maintenance of 
the grantee the grantor's daughter, and there were the words “ you 
and your sons born of your womb and the sons born of their loins 
in succession, and the daughters born of your womb shall continue 
to enjoy" etc.) and it was held that full o wnership was conferred. 
Proceeding to consider the terms of the Will in the present case we 
find that the gift to Shyam Kumari was “ for her maintenance.” 
The purpose of the grant being thus the maintenance of the grantee, 
that is a prima facie indication that the grant was intended to be 
only for her life [Rameswar Baksh Singh v. Arjun Singh (2). In 
our opinion the true construction of this grant could not be exten- 
ded even by the use of the word “malik” ; which in fact was not used 
in respect of her as it was in respect of Hara Kumari. No words of 
inheritance were used and no dispositive power was given, while 
on the other hand provision was expressly made to whom the 
property would go on her death. In our opinion there can be no 
question that the interest created in favour of Sham Kumari was 
not intended to extend beyond her life. $ 

The next question to be considered is what is the character of 
the right that was created in favour of the plaintif No. r.Ona plain 
reading of the Will it appears to have been intended that so long as 
Hara Kumari was alive the plaintiff No. r would be entitled to get 
from her only an allowance of Rs. 20 per month and it was only on 

(1) (1897) L. R. 24 I. A. 76 ; I. L. R. 24 Calc. 304. 

(2) (1900) L. R. 28 I. A. 1; L L. R. 23 All. 194. 

(3) (1985) L. R. 12 LA. 159; I. L. R. 8 All. 39. 

(1931) Ls R. 581. A. 270; 54 C. L. J. 393. 
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Pivtbs the death of Hara Kumari that he would get all the properties, The 

question as to what would happen in case Sham Kumari was alive 
after Hara Kumari’s death, or, in other words, whether the devise in 
favour of Sham Kumari which was for her life would prevail over 
the deviss in favour of the plaintiff No. 1, under which he would get 


1931. 
[m 
Basanta Kumar Basu 
s Qv 
Lala Ram Sankar 


Ray. 
tutorji an d all the properties on Hara Kumari’s death, has not arisen and need 
Guha, FF. not cloud the issue. It has been contended on behalf of the appel- 
a lants that the plaintiff No. 1 was not an heir expectant but, as an 


adopted son, had a vested right from the moment of his adoption. 
Reference has been made in this connexion to the cases next 
noticed. Bamundas Mukerjeev. Mussumat T'arinee, (1) in which. 
it was held that where a childless Hindu in Bengal gives authority 
to his widow to adopt a son at his decease, but the widow does not 
exercise that power but claims succession, the mere fact of there. 
having been authority given to her by her husband to adopt did 
not, before the adoption took place, supersede ‘or destroy her rights 
as widow; Mussamat Bhoobun Moyce Debia v. Ram Kishore Achar] 
-Chowdhry (2) in which it was-held that an adopted son, taking 
by inheritance and not by devise, succeeds to the last full owner 
namely the father and when the adopted son dies leaving a widow 
who takes possession of the properties of the father for her widow’s 
estate she acquires a vested interest of which she cannot be divested: . 
by a subsequent adoption. Padmakumari v. Jagat Kishore (3) and 
Keli Kamal Majumdar v. Uma Sankar Maitra (4) were also cited 
in this connexion ; and Bepin Behari Bundopadhya v. Brojo Nath 
AMookhopadhya (3) in which case a Hindu gave a power of adoption 
to his wife directing that so long as the wife should live she should 
remain in possession of all his properties, moveable and immoveable, 
ancestral as well as selfacquired, and it was held following 
Mussamut Bhagbutti’ “Dace x. Chowdhry Bholanath Thakoor (6), 
^ that the widow took a life interest in her deceased husband's pro- 
pérties with remainder to the adopted son. Other cases have also 
‘been referred to in which it has been held that where a Hindu 
widow alienated properties for a purpose not binding on the inheri- 
tance and thereafter adopted a son, the alienation was not binding 
on the adopted son and.he could sue, during the lifetime of the 
widow to set aside the alienation and recover the properties so 
alienated; his cause of action having arisen at the date’ of his 


(1) (1858) 7 M. L A. 169. (2) (1865) 10 M. I. A. 279. 
(3) (1881) L. R. 8 I. A. 229 ; [. L. R. 8 Cale. goa. 

(4) (1883) L. R. 101. A. 138; I. L. R. 10 Cale. 293. 

(5) (1882) 1. L. R. 8. Calc. 357 (6) (1875) L. R aj. A. 256. 
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adóption [ Faidyanatha Sastri v. Savithri Aninal (1), Rat Bonomal 
Roy Bahadur v. Jagat Chandra ` Bhowmik (2) and Bachoo Har 
Kissen Das v. Mankore Bai (3) were also cited in this connection]. 
- Pratapsing v. Agarsingji (4) has been referred to, in which it was 
held that a Hindu widow éan exercise a power to adopt which is 
vested -in'.her, as long.as the power is not extinguished and 
although her husband’s estate is not vested in her and.that the 
rights of an adopted son except so far as they are curtailed by 
z ‘express texts, are ‘in ‘every respect the same as those of a natural 
born son. -The case of Bhagatati Barmanya v. Kali Charan 
Singh (5) was referred to as showing that the rights of the plaintiff 
No. 7 were those of an “alter taker”, or of one with a vested remain- 
ders 0— , 

b In dealing : twith this question the distinction between vested 
interest, contingent interest and ses successionis has to be care- 
fally ‘noted. An estate or interest is vested, as distiguished from 
contingent, either when enjoyment ‘of it is presently conferred or 
‘when its enjoyment is postponed the time of enjoyment will cer- 
tainly come to pass ; in other words, an “estate or interest is vested 
when there is an immediate right of present enjoyment ora present 
‘right of future enjoyment. An estate or interest is contingent if 
the right of enjoyment is made to depend upon. some event or con- 
‘dition which may or may not happen or be performed, or if in the 
case of a gift to take effect in future, it cannot be ascertained in the 
meantime whether there will be any one ‘to take the gift; in other 
words, an estate or interest is contingent when the tight ‘of enjoy- 
ment is to accrue, on an event which is dubious or uncertain. And 
“as regards certainty, the law does not regard as uncertain the event 
ofa person attaining a given age or of the death of somebody 
beyond which his enjoyment is postponed ; becausé if he lives long 
'enough the event is sure to happen. A ses successionis 
‘is merely an expectation or hope ót succeeding to the pro- 
somebody else. In the case of a Will-such as the present, 
‘which was executed before the- Hindu Wills Act (XXI of 
1870), came into force the mere appointment of an exe- 
'cutor did not cause àny property to vest in him and if as an 


(1) (1917) 1. L. R, 41 Mad. 75. 

(2) (1903) L. R. 32 1, A. 80 ; I. L. R. 3a Calc. 669 ; 1 C. L. J. 519. 

(3) (1007) L. R. 241. A. 107; L L. R. gt Bom. 373; 6 C. L. E. te 

(4) (1918) L. R. 46 I. A. 97. : A 

(5) (1911) L. R. 38 L A. 54. (63) : L L. R. 38 Cale. 468 ; 13.C. L. T. 434. 
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executor hé was entitled to holl the property he held it only as 
manager. But the Will having constituted Hara Kumari not 
merely an executrix for.administering the property with power to 
sell a’ portion thereof. in order “to pay off the testator's debts, but 
also the owner for her lifetime and having postponed the succession 
of the plaintiff No.1 till after her death, the property since the 
testator’s death and so-long as she was alive vestéd in her. That- 
however does not mean that the plaintiff No. r when he came to 
be adopted had only a ses successionis and nothing more. In 
the case of Bhupendra Krishna Ghose v. Amarendra Nath Dey (1) 
ina Will of 1898 the testator appointed his wife as his sole execu- 
trix and after giving her authority to adopt a son provided, "In 
case of death of an adopted son my said wife shall adopt one 
after another five sons in succession. If my said wife dies without 
adopting a son, or if such adopted son predeceased her without 
leaving any male issue my cstate after the death of my said wife 
shall pass to the sons of my sister Srecmati Binodini Dasi who 
may be living at my death." The testator was survived by his 
wife ; she adopted a son who died without issue ; and the wife died 
without making a further adoption. Their Lordships pointed out 
that “under the Dayabhaga the testator had not only the power 
of authorising his widow to adopt a son to him, and in case of the 
death of such adopted son to make other adoptions in order to 
ensuré the performance of those religious rites on which depends 
his salvation in after life, but he can attach to such authority a 
direction that her estate should not be interfered with or- divested 
during her life, just as he can postpone the succession of his natural 
born son by interposing a life estate.” Their Lordships further 
observed, “the estate was in. the widow during her life; the gift 
overis expressly declared io take effect after her decease in case 
ot the failure of: E Adoptions without securing the object the 


testator: had -in view.” “These observations sufficiently show that 


if the case before us was a Dayabhaga case, the estate would have 
remained vested in Hara Kumari till her death. From the decision 
in the case of Krishnamurthi Ayyar v. Krishnamurthi Ayyar (2), 
it is also clear that in respect of other schools of Hindu Law 
also when the disposition is by Will and the adoption is subsequently 
made by a widow who has been given power to^adopt no right 
ofa son who is subsequently adopted can affect that portion which 
is already carried away under the Will The result must be that 


(1) (1915) L, R. ag L A. 12 ; I. L. R. 43 Calc. 432 ; 23 C. Le J. 169. 
-(2) (1927) La R. 54 T. A. 248; 45 C. L. J. 620. 


Vor. LV.] Hidu cobi, 


under tbe Mitakshara Law the adoption of the plaintiff No. 1 in 
the preset case would not divest Hara Kurnari of the estaté which 
she had obtained. The question still remaing whether notwith- 
standing this position the plaintiff No. 1’s interest during the life 
time of Hara Kumari was "the: chance of an' heir apparent 
succeeding to an estate, the chance of a relation obtaining a 
legacy: on his death or kinsniàri ‘or any other possibilities of a 
like nature” within the meaning of section 6 clause (a) of the 
Transfer of Property Act. Reversioners under the Hindu Law 
are expectant heirs with a spes successionis [Sham Sunder v. 
Achhan (1), Bahadur v. Mohar (2), Harnath ve Indar Bahadur 
(3), Mata Prasad v. Nageswar (4). In the last mentioned case 
their Lordships observed—‘Reversioners possess individually what 
has been called a ses successionis, the bare possibility of succeed- 
ing to the estate of the last owner in case the widow dies leaving 
any one of them surviving entitled to take immediate possession 
after her, unless, of course, the husband has left the power to her 
to adopt a son." The estate remained vested in Hara Kumari 
till her death and the adoption of the plaintiff No. r under the 
terms of the Will did not divest her ofthe estate. "The interest 
of the plaintiff No. r nevertheless was a vested interest in the 
remainder capable of being transferred under the law. The estate 
or such portion of it of course would fall on the plaintiff No. 7, 
on the demise of Hara Kumari only on a contingency being 
fulfilled namely that it wes left after sale of such portion as Hara 
Kumari might make for paying off her husband's debts as the Will 
authorised her to make. But the interest which the plaintiff No. 1 
had was a vested interest: and in any event, whether vested or 
contingentit was quite different from what is known in lawasa 
spes successionis. A contingent interest Qr ownership i is not always 
a mere chance or possibility of becoming the owner, that is to say 
itis often more than a mere sfes acguisitiones. In: the case of 
Ma Yait v. The Official Assignee (5), their Lordships of the 
Judicial committee held that a person entitled under a deed of 
settlement made in his lifetime to a vested interest in the income 
of the frust fund and to an interest in the corpus contingent upon 
his surviving at the period of distribution can validly assign 


(1) (1898) L. R. 25 I. A. 183 ; I. L. R, 21 All. 71. 
(2) (1901) L. R. 291. A, 1. ` 

(3) (1922) I. L. R. 45 All. 179., 

(4) (1925) L. R. 33 I. A. 398 ; IL. R 47 Ail, 883 ; 43 C. L. J. sr. 
(5) (1929) L. R. 57 L A. 10 ; 51C. L, J. 112. 
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his interest upon the settlement and his interest, whether vested or 
contingent, is something quite different from a mere possibility 
of the ` "nature | of the chance -of an heir-apparent succeeding and 
something”: quite different from a mere right to sue, which are 
untransferable- by the ‘Transfer of Property Act, Section 6 (a) and 
(e) In the present case, it is perhaps not possible to read the 
Will: as creating in favour of the adopted son a charge on the 
income of the properties which remained vested in the widow. 
Buteventhen the Will created a fixed right of future ownership 
in the properties in his favour. 


The third question that falls for determination is how far were 
the rights of Hara Kumari and ofthe plaintiff No. 1 affected by 
the Mimansapatra. As already stated the Mimansapatra was exe- 
cuted by the plaintiff No. r in favour of Hara Kumari on the 11th 
Sravan 1291 (=25th July 1884). It states—‘ According to the 
terms of my father's Will I have not nor can I have any title to or 
possession of any property, moveable or immoveable, except to 
a monthly allowance of Rs. 20 as stated before, so long as you 
are alive." It states that there were various sorts of quarrels 
between the mother and the son because the latter was demanding 
more money than what he was entitled to. It states further 
that the mother by efficient management had cleared the heavy 
debts left by the testator and had succeeded in. augmenting 
the income of the estate. It then states—‘ As I cannot manage 
unless I get a little more monthly allowance than what is directed 
in my father's Will and some cash money, you have accord- 
ing to my prayer and proposalagreed to grant me from the estate 
during your lifetime an allowance of Rs. 4 more than what has 
been allowed to me under the Will and to pay me Rs. 6o cash for 
the present in case you get absolute title with power of gift and- 
sale to the property” (here is described property No. 5 and a half 
of property No. 4) etc. There is a further provision which runs 
in these words— You have selected the site” (lying within the 
Khanabari or dwelling house ; certain boundaries described). “ For 


' my residence in respect of which I shall have no power to make a 


gift or sale. I shall reside there regularly but I shall not be 


` competent to transfer it by sale, gift or otherwise, neither shall- it 


be liable to auction sale, etc on account of the debts incurred ‘by 


.me ; you are debarred from claiming that share in any way.” By 


the document the plaintiff No. x purportei to create absolute title 
in favour of Hara Kumari in the said two properties and. it was 
further provided that Hara Kumari would, according to the terms 
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of the Will, continue to possess and enjoy during her lifetime 
properties No. r, a half of No. 2 (excluding the other half of it 
given -to Sham Kumari), No. 3, No. 6 anda half of No. 4, and 
that on her death the plaintiff “No. x would own and possess all 
these last mentioned properties. The Subordinate Judge has 
held that this document is inoperative ‘because regarded as a 
document by which Hara Kumari’s right : as a limited owner “were 
enlarged to an absolute title it was hit by Sectiori’ 6 (a) of the 
Transfer of Property Act, and regarded asa deed of family settle- 
ment it was not valid as there was really no dispute between the 
parties at the time and there was no honest settlement of any 
bonafide claim on either side. As already stated the plaintiff 
No. 1 did not mention this document in his plaint. In his evidence 
before the. Court he denied that he executed it and further said 
that as he was a minor at the time he was incompetent to do so. 
The Subordinate Judge has held that this denial on the part of 
the plaintiff No. r was untrue, and that the evidence as to its 
execution, such as has been given by the only attesting witness to 
it now surviving should be believed. We are of the same opinion. 
He has found that the plaintiff No. 7 attained majority before its 
execution, and with this conclusion also we agree.’ As regards his 
view that the right-of the plaintiff No. 1 was of the nature contem- 
plated by Section 6 (a) of the Transfer of Propety Act we have 
already held otherwise. Ifa reversioner proposes to relinquish his 
interest in favour of the widow the widow’s interest is not thereby 
enlarged since the reversioncr had nothing to relinquish, And 
‘a contract by a Hindu to sell immovcable property to which he 
-is the nearest reversionary heir, expectant upon the death of the 
widow in possession, and to transfer it upon possession accruing to 
‘Him is void; the Transfer of Property Act, 1882, Section 6 (a) 
which forbids the transfer of expectancies would be futile if a -con- 
‘tract of the above ;character were enforceable [Annoda’ Mohan 
Roy v.Gour Mohan Mullick (1) But the interest of the plaintiff 
No. 1 not ‘having been an interest contemplated by Section 6 
clause (a) of the Act, the deed, both as a relinquishment ‘and -as 
‘creating an estoppel, would, in our opinion, bé operative. On the 
question whether the document was valid, regarded as a deed ‘of 
family settlement, we have been referred to such cases as Williams 
v. William (2), Helan Dasi v. CUMBRE Das Mundal (3); Satya 


(1) (1923) L. R. gol. A. 3) ie L. R. 50 Calc, 929 ; 40 C. L. J. 10, 
(2) (1867) L. R. 2 Ch. App.. 204, 
(3) (1906) 4.C..L. J. 323. 
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Cw. co Kumar Banerjee v. Satya Kripal Banerjee (1), Upendra Nath v. 
1931. Bindeshri (2), for the proposition that. a family arrangement 


might be upheld although there were no rights actually in dispute 

E v. at the time when it was.made, that itis a mistake to suppose that 
Lala Ram Sankar' CRM : : 

Ray. the principle is applicable only of arrangements for the settlement 

of doubtful or disputed rights but it also extends to arrangements 


Basanta Kumar Basu 


Murji and 
“Guha, 57. made amongst members of a family for the "preservation of its 
ET peace, and that where no fraud, mistake, inequality of position, 


undue influence or coercion or ground of a similar nature has been 

established, Courts would not be bound to scan with much nicety 

the quantum of consideration. Reference has also been made 

to such cases as Mata Prasad v. Nageswar Saha, (3) in which it 

has been held that where a Hindu widow in possession of her 

husband’s estate has entered into a compromise of a claim by a 

roversioner and the compromise is in the circumstances of a family 

settlement which is prudent and reasonable, it is binding upon the 

estate; Kanai Lal v. Brijial (4) in which an appellant who had 

entered into and taken the benefit ot a compromise into which he 

had entered at a time when he had no right of any kind to any 

share in the property but had the mere expectancy of a reversioner 

were held precluded from claiming as reversioner subsequently ; 

and Ramgowda Annagowda v. Bhau Saheb, (5) in which aliena- 

tions made by a Hindu widow under a transaction which was 

regarded as a family arrangement was held binding on the rever- 

sioner who had attested the deeds by which the alienations had been 

made and had himself acquired a part of the estate by one of 

such alienations, all such alienations being regarded as parts of 

one and the same transaction. On behalf of the respondents refer- 

ence has been made to such cases as Krishna Chandra v. Hemaja 

Shankar (6), Shyam Lal Ghosh v. Rameswari Bosu (7) and Satis 

me v. Kalidasi (8), for the proposition that a deed of family settlement 
oy presupposes a bonafide claim on either side and an honest settle- 
‘ment thereof. On reading these decisions with care it seems to 
us that if there is one principle that follows from all of them unmis- 
takeably it is this fhat the arrangement must be one concluded with 

_ «the object of settling a Joxafide dispute, arising out of conflicting 
> claims to property, which was either existing at. the time or was 


(1) (1909) 10 C. L. J. 503. A (2) (1915) 22 C, L. J. 452. 
(3) (1925) L. R. 52 I. A. 398 ; I. L.R. 47 All. 883; 43 C. L. J. 51. 

(4) (1918) L. R. 45 L. A. 118; L L. R. 40 All. 487 : 28 C. L. J. 394. 

(5) (1927) I. L. R. 52 Bom, 1. P. C. : (6) (1917) 22 C. W. N. 463. 
(7) (1915) 23 C. L. J. 82. - . (8) (1921) 34 C. L. J. 529. 
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likely to arise in future. Bonafides is the essence of its validity, and 
from this it follows that there must be either a dispute or at least 
an apprehension of a dispute, a situation of contest which is avoided 
by a policy of giving and taking ; or else, all transfers or surrenders 
wil pass under the cloak of a family arrangement. Three cases 
.ofthe Judicial Committee may be cited in this connexion. In 


the case of Sureshwar v. Makeshrani (1) a surrender partial as 


distinguished from a total relinquishment of the widow's interest 
in the property, which would bé otherwise invalid, was upheld on 
the ground that that it was an arrangement made in performance of a 
family compromise following upon a dispute between the widow 
and the next reversioner. In that case their Lordships observed :— 
“ An arrangement by which a reversioner as a consideration for 
the surrender promised to convey a portion of the property to a 
nominee or nominees of the lady surrendering might fall under 
the description of a device to divide the estate. It is here that 
the fact of the arrangement being of the nature of a compromise 
becomes of importance. Once the Jonafides is admitted we have 
the situation of a contest under which if the decision were one 
way, the estate was carried to the daughters away from the family, 
and a litigation in the course of which the estate would probably 
be much diminished. The situation made it a perfectly good consi- 
eration for the lady, in order to avoid these yesults, to consent 
to give up her own rights by surrender. On the other hand it 
was a good consideration for the reversioner to get rid of the Will 
and in a question with the daughters, who would take all by the 
Will, to agree to give them a half of the property.” Man Singh v. 
Nowlakhbati, (2) was a case in which there was nothing to show 
that there was any dispute, and a partial surrender by the widow 
was not upheld on the ground. of its being a family arrangement. 
In the case of Ramgowda Annagowda v. Bhau Saheb, (3) in which 
their Lordships observed.—* It was argued that Annagowda’s con- 
tingent interest as a remote reversioner could not be validly sold 
by him as it was a mere ses successionis, and an agreement to 
sell such interest would also be void in law.. It is not. necessary 
to consider that question because he did not in fact sell or agree 
to sell his reversionary interest. It is settled"law that an alienation 
by a widow in excess of her powers is not altogether void but only 
voidable by the reversioners; who may either simply or as a body 
be precluded from. exercising their'right to avoid it either by express 


2 


(1) (1920) L. R. 471. À. 233. 
(3) (1927) L. L. R. 52 Bom, 1.” 


(2) (1935) L. R, 53 I. A. 11. 
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ratification or by acts which treat it as valid or binding.” ‘Their 
Lordships further observed—“ Their Lordships conclude that the 
‘circumstances strongly point to the three documents being part and 
‘parcel of one transaction by which a disposition was made of 
Akkagowda’s - estate, such as was likely to prevent dispute in the ` 
future and therefore in the -best interests of all the "parties." So 


"far as the case before us is concerned, if the words used in the 


deed are taken at the foot of the letter, it is difficult to construe it 
as suggesting that there was a dispute or a claim on either side, and 
lesser -still that any settlement of a dispute or claim was intended. 
The ‘deed recites the motive for it in these words: “ Whereas 
‘bad feelings between-mother and son may cause injury in future 
‘to the father's estate and cause various inconveniences to both of 
us" The document purports to acknowledge that Hara Kumari 
had -excellently administered the properties, that the plaintiff No. 1 
had no title, that the quarrel which he made was confined to 
demands of some extra monies for his allowance and that the deed 
was executed because Hara Kumari was in need ‘of having from 
‘the plaintiff: :NO. 1 something that she had not and which was in 
the ‘power of the ‘plaintiff No. x to confer on her,’ namely, an abso- 
lute title to two of the properties. The evidence as regards a 
‘supposed dispute ‘which was adduced on behalf ‘of the ‘plaintiffs 
‘has‘been, and in our opinion rightly, disbelieved by the Subordi- 
mate Judge. “It is true that notwithstanding the words of the deed 
"wc may, if materials be available, find in excess of or contrary to 


its terms that other circumstances existed. But we ‘can find none 


‘such. upon the record before us. Asa family arrangement binding 
upon the estate or upon persons who were not parties to it, the 
deed in'our opinion was inoperative. But we do not see why the 
‘deel would not bind the plaintiff No. 7 to the extent'that he, for 
iconsideratión which he received and presumably continued to 
‘receive under it, created an «absolute ‘right in favour of Hara 
Kumari. We can find nothing on the materials on the record 
which would go to vitiate the deed or do.away with its operative 
character. No inadequacy of consideration, no: unfairness of the 
‘bargain, no: vitiating cause, no question as'to the good faith of a 


"transaction as between parties one of whom stood in relation to 


the-other in a position of active confidence, was pleaded ;. and the 
defendants were never called upon to meet any suth case. Stray 
‘circumstances that-the plaintiff’ No. 1 had come of age ‘only ‘a ‘year 
before or that the deed was executed in the house of Joy Narayan, 
who, upon the cvidence, appears to have becn a dominating factor 
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in all that used to be done by Hara Kumari or in her name, 
would hardly raise such presumption as would justify us. in holding 
that the transaction should not be upheld. Moreove-, during 
the long series of years that Hara Kumari lived since the date of 
the deed, the plaintiff No. 1 never repudiated it, never raised a 
finger by way of protest, and on the contrary in 1294 (— 1887) 


when he executed the Nadavinama and when therefore an oppor, 


tunity arose to have the rights of the parties further adjusted, or 
when, at any rate, he could have asserted his right to question the 
Mimansapatra he did not consider it worth his while to do so. 

In our opinion, therefore, the effect of the Mimansapatra was 
to create in favour of Hara Kumari an absolute title in property 
No. 5 and a half of property No. 4, and that the plaintiff No. r, 


and for the matter of that the plaintiff, No. 2 who derives his title 


from him, is not competent to challenge that title. 


The fourth question is, what rights did Maharaja Sashi Kanta 
acquire by his purchases from Hara Kumari and Sham Kumari 
and under the Nadavinama, executed by the plaintiff No. r. The 
Nadavinama was.executed by the plaintiff No. x on the rst Bhadra 
.1294 (— 17th August 1887) at a time when the latter had already, 
by a Kobala Ex. Ge, purchased from Hara Kumari properties. 
Nos. 1, a half of 2, No. 3 and No. 6. The other half, of property 
No. 2 had been bequeathed to Sham Kumari by the Will In 


all the properties so purchasel by Maharaja Surjya Kanta, Hara, 
Kumari under the Mimansapatra had no absolute but only a 


limited right. Under the Nadavinama the plaintiff No. 7 fora 
consideration of Rs. 2,240 admitted that the sale by Hara Kumari 
in favour of the Maharaja was for justifying necessity and it was 
agreed between the parties—that is to say, the plaintiff No. 1 
who executed the document, and the Maharaja‘ who accepted 
the document, paid the consideration for it, and acted 
under it, that property No. 6 would belong permanently to the 
Maharaja, the plaintiff No. 1 having no right to it thereafter, and 
that. the other properties namely No. 1, a half of No. 2 and No. 3 
would revert to the plaintiff No. 1 on Hara Kumari’s death, The 
Subordinate Judge has held that so far as property No. 6 is con- 
cerned the document embodies a consent on, the part .of the plain- 
tiff No, 1, for consideration, to the alienation which Hara Kumari 
had made in, respect of this property and we agree in this view. 
The, Maharaja’s title to property No. 6 therefore thus became an 
indefeasible one.’ As regards properties No. r, a half of No. 2 and 
No. 3 the document embodies an admission on the part of the 
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plaintiff No. 1 that the sale by Hara Kumari was for legal necessity, 
but this admission was coupled with a stipulation that the sale 
would stand good only during the lifetime of Hara Kumari and 
that the properties would revert to the plaintiff No. 1 on Hara 
Kumari’s death. 


It has already been stated that Hara Kumari obtained an abso- 


‘lute title to a half of property No. 4 under the Mimansapatra. She 


however conveyel to Sham Kumari a half of property No. 4 
by a deed (Ex. I) on the roth Chaitra 1293 (=23rd March 1887) 
in which it was recited that the othet half ot that property had 
already been acquired by Sham Kumari by purchase. Sham _ 
Kumari had obtained a half of property No. 2 under the Will. 
On the 2rst Assar 1294 (=4th July 1887) by a -Kabala (Ex. Gr) 
she sold to Maharaja Sashi Kanta the half of property No. 2 and 
the whole of property No. 4. Out of these properties she had 
absolute title in only a half of property No. 4 on the strength of 
Hara Kumari’s title under the Mimansapatra. By a Kabala 
(Ex. G) dated the 3rd Bhadra 1295 (=18th August 1888) Maharaja 
Surjya Kanta purchased property No. 5 from Hara Kumari in 
which she had absolute title under the Mimansapatra. The result 
of these transactions was that Maharaja Surjya Kanta acquired an 
absolute title to a half of No. 4, and to No. 5, but in the other 
half of No. 4 he acquired :Hara Kumari’s widow’s interest: only 
and in the half of No. 2 only.Sham Kumari's life interest. 

The purchase which Maharaja Surjya Kanta made in respect 
of a half of property No. 2 in which Sham Kumari had a life 
interest only cannot be justified on any ground whatever. As 
regards his purchases in respect of properties in which Hara 
Kumari had a widow's: estate, for the purpose to have conferred 
on him an absolute title it must be established either that there 
was, in fact, legal necessity or at least that he had made proper 
and bonafide enquiry as to the existence of such necessity. The 
Subordinate Judge has dealt with this part of the case in great detail 
and with commendable care. We entirely agree in the conclusion 
at which he has arrived as a result of a very careful and sifting 
investigation. On the question whether in fact there was justifying 
necessity, the evidence is practically nil, while the collection : papers 
of the period, the existence of which is established, have not been 


produced on excuses which are puerile. The responsibility for 


Such non-production must, upon the materials on the record, rest 
upon tlie Maharaja and the defendant No. ro, and the presump- 
tion is legitimate that if produced they would have shown the con- 
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trary. The recital in the Mimansapalra as regards the-condition 
of the estate at the time strengthens and supports this presumption. 
There is nothing to suggest that the legitimate expenses of the 
ladies and the purposes for which the monies were required as 
recited in the deeds could not be met out of the income of the 
properties ; atleast there is no evidence to show that they could 
not. Itis not disputed that there is absolutely no evidence that 

Moharaja Surjya Kanta made any enquiry as regards tbe neccssities 
` for which the sales were made, but what is relied on on behalf of 
he appellants is the principle enunciated by the Judicial Com- 
mittee in the case of Banga Chandra v. Jagat Kishore (1). For 
threc reasons the principle in our opinion should not apply: firstly, 
because although the witnesses to the transactions are not available 
documentary evidence in the shape of collection papers are still 
available but have been withheld ; secondly, because all the proba- 
bilities and circumstances that appear in the case are utterly incon- 
sistent with the recitals in the documents ; and thirdly, because 
the recitals themselves appear to have been made with an ulterior 
purpose and not as representing the truth. A perusal of the oral 
evidence in the case cannot fail to impress one with the idea that 
the plaintiff No. 1, so far as Hara Kumari was concerned, was a 
sort of a castaway son, with vices which made him obnoxious and 
that he was not in the good graces of Hara Kumari or of her 
guiding spirit Joynath Rai. The plaintiff No. 15 statements in the 
Nadavinama upon which stress has been laid on behalf of the appel- 
lants cannot therefore be implicitly relied on. 

The result of our conclusions on the four questions that we 
have dealt with so far is that the Maharaja should be held to have 
acquired an absolute title, which it is not open to the plaintiffs to 
challenge, so far as a half of property No. 4 and properties Nos. 5 
and 6 are concerned, but not as regards the other properties. 

The other objections urged on behalf of the appellants will now 
have to be considered. Tut before dealing with them we think it 
necessary to state that in the Court below there were two issues 
raised challenging the legitimacy and adoption of the plaintiff 
No... Under these two issuesa mass of evidence, was adduced 
and there was an elaborate trial. They were found in favour of 
the plaintiff No; 1 and against the defendants who raised it. Before 
ihis Court the Maharaja has expressly disavowed all connexions 
with those issues and hislearned Advocate has told us that it was 
mainly because such defences were taken that he has dissocinted 


(1) (1916) T. L. R. 44 Cole. 188 P. C 
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himself from the other defendants and has preferred a separate 
1931. appeal We congratulate him on the honourable course that he 
Basanta Kumar Basu Ras adopted. It should also be mentioned here that not one word 


tits Y... has been said before us on behalf of the other defendants as against 
: Ram Sankar š d ; 
_ Ray. the findings of the Court below upon those issucs. Those findings 
Mukerji a en have not been challenged before us in any manner whatsoever, ; 
Guha, FF. An objection has been raised on behalf of the Council-that 


the suit, in so far as it was against the Council, was not properly 
constituted. It appears that on the objection of-the defendants 
Nos. 3 to 5 the plaintiff No. 1 on thc 29th July 1922 applied for 
amendment of the plaint by adding the persons named in the peti- 
tion as Pro forma defendants, and this application was granted, so 
that Maharaja Sashi Kanta, Mr. Brojendra Kishore Roy Chowdhuri 
vand Sir Asutosh Chaudhuri, trustees on behalf of the National 
Council of Education, were added as gro forma defendants 
Nos. 6,7 and 8. On the 17th April 1923 Sir Asutosh filed a 
written statement. Sir. Asutosh died thereafter and on that on 
the zoth June 1924 on the application of the plaintiff No. 1 
Sir Profulla Chandra Roy and Mr. Hirendra Nath Dutt were sub- 
stituted or rather brought on the record, the former as the President 
and the.latter as the Honorary Secretary of the Council. Mr. Dutt 
in his written statement filed on the 6th September 1924 pleaded 
that “ the National Council of Education being a Society registered 
‘under ‘the provisions of Act XXI of 1860 the present unjust suit 
“instituted without giving notice to the Society under the provisions 
of Section 6 of the Act is fit to be dismissed ” and this objection 
7 was urged before the Court. Thereupon the plaintiffs sent notice 
to the President and the Honorary Secretary of the Council to 
appoint a person who could be sued on their behalf. The Council 
thereupon nominated a gentleman for the purpose and communi- 
cated the fact of such nomination to the plaintiff No. x. That 
gentleman being unwilling to act communicated his refusal to the 
'Council and also spoke about it to the plaintiff No. r's pleader 
and it is admitted that no other person has since been appointed 
in his place. The plaintiff No. 1 thereupon put in a petition on 
the 19th December 1924 informing the Court of the fact that the 
gentleman nominated had communicated his refusal to the Council, 
and praying that the suit might be allowed to proceed against the 
‘Council with the President and the Honorary Secretary represent- 
ing them. -Itis not said that there are any rules and regulations 
of the Council determining in whose name the Council is to be sued. 
But what is argued is that though the gentleman nominated commu- 
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nicated his refusal to act as such to the Council, he had not done emit. 


so to the Court, and that therefore the plaintiff No. x should have 1931. 
brought him on the record, and’ if he said before thé Court that Basanta Kiima Basu 
he was not willing to act then the plaintiff No. 7 should have again 


Lala Rat Sa kar 
asked the Council to nominate another: person and so on. We Ray. 7 
cannot agree in this view of the law. We think that no effective Mukerji an 4 
nomination having been made by the Council, the suit, constituted ‘Guha, FF. 


asit then was with the President and the Honorary Secretary às 
defendants, was validly constituted so far as the represehtation of the 
Council was concerned. 

. A contention has been urged on behalf of the other aiie 
that the suit in respect of properties No. 7, a half of No. 2 and 
No. 3 was not maintainable in its present form, but the plaintiffs 
proper remedy was by a suit for specific performance and that the 
plaintiffs have been deprived of that remedy by reason of the 
principle enunciatel in the decision of the Judicial Committee 
in the case of Srish Chandra Roy v. Bonomali Roy (1). 
passage in’ the Nadavinama is referrel.to in this connexion. 
It runs in these words :—'" Afler mothers death you will relin- 
quish your title anl possession of properties of schedule 2 
in my favour. Ifafter mother's death you fail to give up the pro- 
perties of schedule 2 inspite of. my asking forit in a proper way 
then I shall be competent to take possessión of the properties of 
schedule 2 by taking-proper steps.” The properties in the second 
8chedule to the deed are the properties named above. In the case 
on which réliance has «been placed as above what happened was 
this. Two parties had made a compromise comprising an agree- 
ment, the.chief consideration for which was the execution of an 
Ekrar by onc party acknowledging the title (as adopted son) ofthe 
other parly to the agreement, and the fornier had subsequently 
by his conduct(in bringing a suit to set aside the adoption and 
alleging that the Ekrar had been obtained from him by fraud) 
attempted and in a great measure succeeded in depriving the 
latter of the benefit of the agreement ; and it was heldina subse-' 
quent suit by the heirs of the party, who had tried to resaind the 
agreement, that there had been a failure of consideration and the 
conduct referred to was at variance with and amounted to a subver- 
sion of the relations intended to be established by the comprò- 
mise, and that specific performance of the agreement. could not 
be enforced. In the present case an application which the plain- 
tif made: for amendment of the plaint by inserting therein 


(1) (1924) L. R. 31 L A. 25 ; L L. R. 31 Cale. 584. 
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an allegation of undue influence and minority in connexioa with 
‘the Mimansapatra was disallowed by the Court on the 13th August 
1925 on the ground that the amendment was asked for after an 
inordinate delay since the institution of the suit and the framing 
of the issues, and, that the amendment prayed for woull change the 
character of the plaint and put the defendants to inconvenience. 
"The consideration for the Nadavinama, in so far as it wasa 
consideration receivable by the Maharaja, has not failed so 
far. It is difficult to see what bearing the decision in the case cited 
can have upon the present case, on the facts just stated. It would 
„be enough, we think, for us to say that even if the plaintiff No. r 
= may have had a remedy in the shape of specific performance open 
to him, the present suit for declaration of title and recovery of 
possession was also open to him as an alternative remedy. Another 
ground urged, though somewhat faintly was  tbat tlie suit 
was barred by limitation. Instituted as it was within 12 years of 
the deaths of Hara Kumari and of Sham Kumari we cannot see how 
* it may be held to be barred. Articles 140 and 141 of schedule r 
to the Limitation Act both prescribe that period for a suit of this 
nature. Ithas also been suggested that the suit was not main- 
tainable without a prayer for setting aside the Mimansapatra, ani . 
the Nadavinama, andas a suit for that purpose woull be governed 
by Article gr of the Limitation Act, the present suit is barred. ` The 
question, in our opinion, does not arise, inasmuch as the plaintiffs, 
- under our judgment, will get only such relief as they are entitlel to. 
on the footing of the said deeds being binling on them. C 
It has further been contended that the plaintiff No 2. having 
purchased, on the 25th T'ebruary, 1925, some of the properties under 
a transaction which is of a champertous character,- the suit should 
not have been allowed to be, proceeded with.. We have examined 
the nature of the transaction. It is only some of the properties, 
namely, No. 1 No. 2, No. 3 and No. 4 and a half of No. 6 
that were purchased, and there was nothing in the bargain which 
may be regarded as extortionatc, unconscionable or inequitable and 
nothing that may be regarded as gambling in litigation or oppres- 
sive to the opponents by helping in an unrighteous litigation. In 
any case, the plaintiff No. r having continued as a plaintiff, there 
can be no possible objection to a decree being passed in the suit 
in favour of the two plaintiffs jointly. | 


The result then is that the plaintiffs, in our judgment, ‘are entitled 
to a decree declaring their title to properties No. 1, No. 2, No.°3° 
and a half of No. 4..and entitling them to recover possession thercof 
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from the defendants in respect of those properties. The suit, in 
so far asit related to the other half of property No. 4 and pro- 
perties Nos, 5 and 6, should be dismissed. ` 


There remains only the decree, for mesne profits to be considered. 
The Subordinate Judge has made a decree for Rs. twenty three thou- 
sand and odd, (as due for the period, r3th Falgun 1326 to sth Assar 
1330) jointly and severally against the trustees in their representative 
character viz, the defendants Nos. 3, 4 and 5 and against the 
beneficiaries viz., the Maharaja defendant No. 1 and the Council as 
represented by the defendants Nos. 7, 8 ka and 8 kha. He has also 
made a decree for Rs. twenty eight thousand and'odd (as due for 
the period 6th Assar 1330 to 1334) jointly and severally against the 
aforesaid parties and also the lessees the defendants Nos. 9 and ro. 
He has also ordered that the plaintiffs would be entitled to mesne- 
profits from all these parties from the date of the decree to the 
date of recovery of “possession. This decree, in our judgment, 
Cannot be supported. 

‘In the first place, the issue that was framed on the question of 
mesne profits was in these words :—“ No. 9—Is the plaintiff entitled 
io” mesne profits?” There was nothing in the issue to indicate 
ihat an enquiry . into the quantum of mesne profits was at all con- 
templated. The plaintiffs adduced no evidence on the question. 
The defendants filed the record-of-rizhts to prove, as far as can be 
gathered, the values of the properties. This record-ofright gave 
certain particulars at regards rents recoverable and revenue payable 
and it is only on the basis of these materials that the mesne pro- 
fits have been assessed. As there has been no proper investigation 
with proper opportunity to the parties to adduce evidence the assess- 
ment cannot stand. Zhen again, the foundation of liability for 


mesne profits is the fict of dispossession of the plaintiffs and 


possession by the trespassers. This position does not seem to 
have been borne in mind in making the decree. Two periods have 
been formed onc from the 13th Falzun 1326 ie. the date of death of 
Hara Kumari to the sth Assar 1330 ie. the date prior to the lease 
of the defendants Nos. 9 and ro, ani for this period the trustees and 
the beneficiaries have been made liable ; and the other, from the 
6th Assar 1330 i.c. the date of the lease of ‘the defendants Nos. 9 
and ro up to the date of the decree and for this period the trustees, 
the benéficiaries and the-lessees have been made liable. It is not 
‘possible to defend the decree in s far as it is against the benefi- 
ciariés becaus> as-beneticiaries they were not concerned in the 
pluritiff;disposssssión and il is not and cannot be suggested that 
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they were ever in possession. They may have received monies under 
the trust deed out of the collections but the trust deed included these 
as well as other properties, “It is quite true that the source of the 
monies which the Council did or would xeceive was partly, at any 
rate, the collections from these properties, but when they did or 
would réccive the monies, there would be nothing to show from 
which of the propertics coverci by the trust decd they came. In no 
sense can they be regarded as having intercepted the profits which 
should have gone to the real owner. The decrec as against the 
Council and as against the Maharaja also in so far as he wasa 
beneficiary cannot possibly stahd. But the Maharaja was in 
possession as a trespasser though he subsequently resigned his 
trusteeship on the r4th September 1920. By so resigning ha could 
not absolve himself, as against the plaintiffs, of his liability 
for mesne profits which aross by reason of the fact. that he 
was a trespasser, though this fact has to be taken. into account in 
apportioning the liabilities of the different trespassers inter se. 
Thirdly, when the trustees, the defendants Nos. 3, 4 and 5, were 
added as defendants on the rzth August 921, the plaint was amen- 
del on a prayer contained in a petition filed on behalf of the plain- 
tiff No. r on that date, and the effect of this amendment was to ex- 
tend the claim for mesne profits as against those defendants as "well. 
But the Council as well as the lessees werc brought on the record 
as pro forma defendants only. It is true that there is no such thing 
in the Code as proforma defendants, but the distinction is obvi: 
ous and material because as against pro forma defendants the plaintiff 
claims no relief an 1 they are adde 1J only because it may be proper 
to have the adjudication made in their presence. The plaintiffs, 
therefore, in the present cas» are not entitled to any relief in the 


"shape of mesne profits as against the lessees, the defendants Nos. 9 


and ro, though it may be that those defendants are liable for con- 
tribution to other defendants unler tha terms of the lease under 
which they hold. 


These complications have caused us considerable anxiety. In 
the case of a claim for mosne profits two courses are left open to the 
Court. A decree for mesne profits may be, passed jointly and 
severally against all the trespassers who may have jointly kept the 
plaintiffs out of possession for any particular period, leaving them 
to have their respective rights adjusted in a separate suit for contri- 
bution. Or the respective liabilities of such trespassers may be 
ascertained in the plaintiffs’ suit against them, and a decree on the 
basis of such several liabilities may bé passed as against the respec- 
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tive trespassers in plaintiffs’ favour. It is doubtful if Merry Weather 
v. Nixam (1) which denied a right of contribution as between joint 
wrong-doers, is still good law in England [see the observations of 
Lord Herschellin Palmer v. Wick and Fulteneytown Steam Navi- 
gation Co. (2). The rule enunciated in this decision has since been 
considerably modified [see the cases cited in Kamala Prasad Sukul 
v. Kishori Mohan Pramanik (3). In any case, the applicability of 
the doctrtne to this country has been repeatedly questioned [¢. g. 
Siva Panda v. Jujusti Panda (4), Nihal Singh v. Collector of 
Bulandshahr (5), Kamala Prasad Sukul v. Kishori Mohan Rramanik 
(6). Mookerjeé, J. dealt with the question in an elaborate judgment 
in the case of Ramratan Kapali v. Aswini Kumar Dutt (7). He 
observed :—“ It cannot be. laid down as an inflexible rule that in 
every case of tort, the Court is bound to pass a joint decree against 
the wrong-doers, making each jointly and severally liable for the 
whole amount decreed... . .. ', In cases, therefore, in which the 
controlling general . principle, namely, that where acts of several 
persons by design, or by conduct, tantamount to conspiracy contri- 
bute to the commision of a wrong they are jointly liable, is not 
applicable, the rule of joint liability also ceases to be applicable. ” 
In that case it was held that in respect of mesne profits which accrue 
during the pendency of a suit for possession the liability of 
different tenure-holders of the same degree, and of separate under- 
tenure holders of different degree’ should be apportioned according 
to the shares of the profits intercepted by each:. This decision has 
been dissented from by Page, J. in the case of Prumods Nath Roy v. 
Secretary of State for India (8), but the correctness of the decision 
has been questioned in Kamala Prasad Sukul v. Kishori Mohan 
Pramanik (9). Yt may be mentioned here that the decision in 
Protnode Nath Roy’s case (8) has since been reversed by the Judicial 
Committee [See Gurudas Kundu Choudhury v. Hemendra Kumar 
Roy (10)] which will presently be noticed and which is undoubtedly 
an authority in support of the view that separate decrees on the 
footing of several liabilities may and sometimes should be made, 


On behalf of the Maharaja it has been broadly contended that he 
can only be liable for the period since the date of resignation of his 


(1) (1799) 9 T. R. 186, : (2) [1894] A. C. 318 (324-) 

(3) (1927) 48 C. L. f. 350 (355). — (4) (1901) I. L. R. 25 Mad. 599. 
(s) (1915) I. L. R. 38 All. 237. (6) (1927) 48 C. L; J. 350. : 

(7) (1910) I. L. R. 37 Calc. 559 ; 11 C. L. J. 503. 

(8) (1926) I. L. R. 53 Cale. g92. — (9) (1927) 48 C. L. J. 350 (354). 
(10) (1929) L. R. 56 I. A. 290 ; 50 C..L. J. 369. . jo 
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odd trusteeship, for such amount as might have actually come to his 
931. hands, and reliance for this purpose has been placed upon the deci- 
D 


sions of the Judicial Committee in the cases of Z. P. Æ. Pug v. 
Ashutosh Sen (1) and Gurudas. Kundu Choudhnry v. Hemendra 
Kumar Roy (2). The former cass was an action of trover, the 


Basanta Kumar Basu 
v. 
Lala Ram Sankar 


ay. s 
yore ping plaintiffs claiming damages for the conversion by the defendants of 
—-— specific moveable property, namely, coal gotten by the defendants 


from the plaintiffs mines. The-facts were that the appellants having 
acquired a coal mining lease of certain property had encroached 
upon the neighbouring lands of the plaintiffs’ landlords under whom 
the plaintiffs held the same; and then the appellants sublet the 
lands-of the coal-mining lease to certain other persons who while 
holding under the sub-lease did similar encroachments. , The plain- 
tiffs sued the appellants and their sub-lessecs and in that suit it was 
held the appellants were not jointly liable with their-sub-lessees for 
the coal with which the latter had taken. Their Lordships observed ; l 


“ But in any case ‘this appellant was not liable. The suit was not, es 


for an account of profits received by him, but a suit for damages for’ 
trover. He was not. however the principal of the other defendants 
nor a joint tort-feasor with them. There was not evidence that the- 
appellant knew of the encroachment by the other defendants. 
Although he received royalties upon all the coal extracted there was 
) nothing to show him that partof the coal was from the land 
encroached upon. The sub-lease given by the appellant provided 
for royalties upon coal for the demised land only." In the latter 
case the facts were these. Land to which three fimilies of zemindars 
were entitled.in certain shares became diluviated. On reformation 
the Government took possession and let it out on a Patni lease. 
One of the three families recovered the land from the Government 
and continued the Patnidar in possession. Subsequently members of 
the other two families sued the family who had recovered the land 
and the Patnidar, claiming possession of their shares and mesne 
profits. The suit was decreed in these words :—“ It is ordered that 
the claim of this suit with costs and mesne profits and interest 
against the principal defendants and the defendants subsequently 
added....... The amount of mesne profits to be ascertained in execu- 
tion.” Two questions arose : first: the period for which the mesne 
profits should be allowed ; and second : On what basis the mesne 
profits should be computed; On the first question it was held 
that the decree meant that mesne profits were to be recoverable 


(1) (1928) L. R. 56 I. A. 93 ; 49 C. L. J. 415. 
(2) (1929) L. R. 56 J. A. 290; 50 C. L. J. 369. 
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up-to the dite of the plaintiffs’ re-admission to the lanl. On 
the second question it was held that mesne profits recoverable 
from the principal defendants who had recovered the land 
would be on the basis of the rent they received from the 
Patnidar and not upon the produced value of the land. ‘Their 
Lordships were of opinion that the Patnidar could hardly be 
regarded as a trespasser and in one sense the principal defendants 
also were not trespassers, but whatever it was the decree was not 
a proper joint and several decree. Their Lordships observed :— 
“They do not view the decree as a joint or several decree. They 
think it is to be construed applicando singula singulis. Let this 
test be taken. Suppose any one of the numerous defendants had 
refused to quit possession, could all the other defendants have been 
put in prison because the one defendant was in contumacy to 
the decree? What authority is there for saying that under such 
a decree as against any one particular defendant you were entitled 


.. to say : I will hold you liable not for the mesne profits which you 


got according to the terms of the Act, but for mesne profits which 
somebody else got and with whom under the decree, you are liable ? 
Their Lordships think it would be the height of injustice to hold 
that and they do not see they are bound to hold it." These two 
decisions, in our judgment, do not support the broad proposition 
for which the Maharaja’s learned Advocate has contended. And 
although it is true that as amongst the defendants infer se, when 
their rights arc to be adjusted, none can rightly claim from others 
what the latter could not possibly have received, it is not possible to 
hold that because one particular trespasser did not actually reccive 
more than some particular amount the plaintiffs claim must in all 
circumstances be limited to that particular amount. The principles 
on which mesne profits have to be calculated have been further 
explained by the Judicial Committee in the case of Harry Kempson 
Gray v. Bhagu Mian (1), in which their Lordships have said that 
under the definition of mesne profits, Section 2, sub-section 12 of 
the Code, the sum to be awarded is not what the plaintiff has lost 
by his exclusion from the land, but what the defendant has made 
or might with reasonable diligence have made by his wrongful 
possession. ; 

It has already been said that the plaintiffs are not entitled in 
the present suit to have a decree for mesne profits as against the 
lessees defendants Nos. 9 and ro. This, however, does not mean 
that the other defendants who will be liable for mesne profits 


(1) (1939) L. R. 57 L A. 105 3 53 C. Le J, 207. 
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in the present suit will have no right of contribution as against 
them, should the lease under which the said lessees the defendants 
Nos. 9 and ro entitle’ them to such contribution, a question on 
which we express no opinion as no arguments have been, addressed 


“to ‘us on the rights of the different defendants inter se. It is unfor- 


tunaté that these two defendants were at all allowed to come in in 
the suit. They took the lease on the 6th Assar 1330 (=218t June 
1923) when the suit was pending. On the xgth July 1923 they 
applied to be added as defendants. The plaintiff No. x objected. 
The Subordinate Judge by an order made on the r4th August 1923, 
held that the lessors of the defendants Nos 9 and to having been 
made parties, the said defendants too were necessary parties and 
‘that although the doctrine of lis pendens would apply yet the Court 
should look to the interest of these defendants and add them as 
parties. ` In the same order the Subordinate Judge further observed 
thus :—“The plaintiff is quite justified in urging that the addition of 
new parties will cause great delay in-the disposal of the suit......... 
The plaintiff may therefore be reasonably apprehensive of further 
delay, worries and troubles if the applicants are now made defen- 
dants......... “This applicant (meaning defendant No. 10), it seems, 
insisted on the taking of the perpetual lease, in the hope of a com- 
promise, finding that the plaintiff is in pecuniary embarrassments, 
It. would- naturally follow that the applicants would attempt to 
tire out the plaintiff to submission by dilatory practices.” Yet 
the learned Judge ultimately made an order for the addition of 
these two defendants conditioned upon their paying certain costs. 
The costs were paid, but they were not allowed to be withdrawn by 
the plaintiff No. r. Eventually the plaintiff No. x made the defen- 
dants Nos. 9 and ro and other members of their family viz., Nos. 11 
to 18 all pro forma defendants. The apprehension as to delay and 
harassment has been amply justified and yct the plaintiffs get no 
relief in the shape of mesne profits against these defendants. A 
little more of firmness on the part of the Court would have at least 
avoided the protracted investigation on questions which were. raised 
at the. instance of these two defendants only. 

The result of all these considerations, in our judgment, is that 
the decree of the Court below would be varied in the following 
manner :— 

A decree should be passed of the nature contemplated by. 
Order XX, Rule 17, sub-rule (1) Civil Procedure Code, declaring 
the’ plaintiffs’ title to properties No. 1, No. 2, No. 3 and half of 
No. 4 of the first schedule and entitling them to recover possession 
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Of the said properties against all the defendants with the exception 
of the defendant No. 2. 
The suit in so far as it related to the other half of properties 


No. 4 and ¿properties Nos. 5 and, 6 the property in the second. 


schedule should be dismissed. 
` An enquiry should be directed as regards mesne profits to be 
recovered from the defendant No. 1 and the defendants Nos. 3 4 
and 5 for-the period commencing from the 13th Talgun 1326 (the 
date of Hara Kumari's death) and ending with the sth Assar 1330 
(prior to the date of the lease in favQur of the defendants Nos. 9 
and ro), the two sets of defendants being made severally liable to 
the plaintiffs for such amounts as they may under the law be justly 
liable for. 

An enquiry should also be directed as regards mesne profits to 
be recovered from the defendant No. 1 and the defendants Nos. 3, 4 
and 5 for the period commencing from the 6th Assar 1330 (the 
date of the lease in favour of the defendants Nos. 9 and ro) the two 
sets of defendants.being made severally liable to the plaintiffs for 
such amounts as they may under the law be justly liable for. 

The said two sets of defendants should also be held liable for 
mestie profits to the plaintiffs from the date of the decree till the 
date of recovery of possession. 


The plaintiffs claim for mesne profits as against the National 
Council of Education represented by the defendants Nos. 7, 8 (ka) 
and 8 (kha) should be dismissed. 


And the question of contribution in' respect of mesne profits 
recoverable under the decree from the said two sets of the defen- 
dants for the period commencing from the 6th Assar 1330 (the date 
of the lease of the defendants Nos. 9 and ro) and onwards as 
between them and the defendants Nos. 9 and ro should be expressly 
left open. 

On the enquiry being completed a final decree as contemplated 
by Order XX, rule 12, sub-rule (2) Civil Procedure Code will be 
passed by the Court. below. 


As regards the costs of the Court befow the plaintiffs and 
the defendants who appeared in that Court will get their costs 
in proportion to their successes, the proportion being calculated on 
the basis of the values of the properties as given in the schedules 
to the plaint. 


As regards the Appeals—No. 387 of 1928 and No. 389 of 1928 
will be partly allowed and No. 458 of 1928 will be dismissed. Hay- 
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Civi. ing regard to the proportion of successes of the parties in this Court 


1931. ` we think the proper order to make is that each party should bear 
RH his or their o is. The costs of book have already b 
Basanta Kumar Bas, P$ OT their own costs. e costs of paper-book have already been 
Ve apportioned and we do not vary that order. 
Lala Ram Sankar ; 
Ray. A, T. M. Appeals Nos. 387 and 380 of 1928 partly allowed ` 
Mukerji and _ Appeal No. 458 of 1928 dismissed, — 


Guha, JF. 
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Before Sir George Claus Rankin, Knight, Chief Justice, Mr. Justice 
C. C. Ghose, Mr. Justice P. L. Buckland, Mr. Justice 
H. G. Pearson, Mr. Justice M. N. Mukerji, 
Mr, Justice S. C. Mallik and Mr. 
Justice S. N. Guha. | 


tiv T KRISHNAPADA CHATTERJEE ] 


1932. v. : 
zu 56 '. SRIMATI MANADA SUNDARI GHOSE AND OTHERS.* 
Jr 20. i 1 s 
February, 5. ; ii : 
= Right to sell—Tenure or holding—Landlord’s interest transferred—Bengal 


Tenancy Act (VIL of 1885), Sec. 65—Rent, a first charge. 


“In order to acquire the right " which section 65 of the Bengal Tenancy Act 
gives, “not only the person obtaining the decree must be the landlord at the time, 
but the person seeking to execute it by sale of the tenure or holding must have 
the landlord’s interest vested in him 1 that, the right to bring the tenure or hold- 
ing to sale exists so long as the relationship of landlord and tenant exists, and that 
itis the existing landlord alone who can execute the decree, applies equally to a 
case where the landlord ceases to be landlord after he obtains a decree for arrears 
of rent,.and before he seeks to enforce it against the tenure or holding, as to a case 
where he ceases to be landlord before he institutes his suit for rent. In either 
case there is no relationship of landlord and tenant at the time when the remedy 
provided by law is sought to be enforced. " A sale held after the landlord's charge 
has ceased, does not pass the holding as distinct from the tenant's- right, title and 
interest therein. P 

* Special Bench Reference No. 1 of 1931 mde by Suhrawardy and Graham JJ., 
on the 5th August, 1931, in Appeal from Appellate Decree No. 2775 of 1929, 
z against the decree of S. K. Bhattacharji Esq., Subordinate Judge, Additional 
Court, of Khulna, dated the 13th May, 1929, affirming that of Babu Amulya Kumar 
Bhattacharji, Munsiff, grd Court, of pees dated the 27th IN 1928. 
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Kumar Prafulla Krishna Deb v. Nosibanuessa Bibi (1) approved. 
Khetra Pal Singh v. Kritarthamoyi Dassi (2); Manindra Nath Ghose v. 
Ashutosh Ghose (3) and Syedunnessa Khatun v. Amiruddi (4) over-ruled. 


A, a tenure-holder, got a decree for rent against his tenants in 1922. In 1923 
he sold his interest in the tenure to B, who in 1924 sued the tenants for rent and 
obtained a decree under which the tenant's holding was sold in execution on the 
arist April, 1927. The sale proceeds were sufficient to satisfy B's decree and to 
leave a surplus of Rs. 710-2-9p. which remained in Court to the credit of the 
tenants. On the 21st March, 1927, the present plaintiff purchased the right, title 
and interest of the tenants in the holding ata certificate sale under the Public 
Demands Recovery Act, 1913, for recovery of settlement dues from the tenants,’ 
Subsequently, the rent decree obtained by A against the tenants was put into exe- 
cution by A'sheirs (defendants Nos. 6 and 7) and the surplus sale proceeds in 
Court were attached in execution. The plaintiff thereupon brought the present suit 
for a declaration that the money that was in deposit in Courtas sale proceeds 
belonged to him and that he was entitled to it and not A's heirs, the defendants 
Nos. 6 and 7 (defendants Nos. 1 to 5 being tenants) : 

Held, that defendants Nos. 6 and 7 had no right as against the plaintiff 
to proceed in execution in respect of the sum of Rs. 710-2-9p. being the surplus 
sale proceeds. 

Appeal by the Plaintiff. 
Suit for a declaration. 
The material facts appear from the judgment. 


The second appeal came on for hearing before Su/mrawardy and 
Graham, JJ. who made the following 


Order of Reference. 


: Suhrawardy and Graham, JJ. :—This case raises a difficult 
and controversial question which in the interest of the public 
should be finally decided. The facts which have given rise to the 
litigation are shortly these :—One Jogneswar the landlord of a certain 
holding brought a suit for rent and obtained a decree against the 
tenants in 1922. In 1923 he sold his interest in the ganti to Gopal 
Chatterji. Subsequently Gopal obtained a decree for rent in suit 
No. 1930 of 1924 against the tenants. The holding was sold in 

` execution of Gopal’s decree and after that decree was satisfied, the 
surplus sale proceeds to the extent of Rs. 710 odd was deposited in 
Court to the credit of the tenants. The holding was sold in execu- 
tion of Gopal's decree on the 21st April 1927; but before that date 
onthe 21st March 1927 the plaintiff purchased the right, title and 


(1) (1916) 24 C. L. J. 331 (333)- 

(2) (1906) I. L. R, 33 Calc. 566 ; 3 C. L. J. 470. 
(3) (1917) 25 C. L. J. 626. 

(4) (1917) I. L. R. 45 Calc. 294 ; 25 C. L. J. 629. 
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interest of the tenants in the holding’ at a certificate sale under the 
Public Deman ds Recovery Act. for recovery of settlement dues from 
the tenants. Subsequently the rent decree, obtained by Jogneswar 
against the tenants was put into execution by Jogneswar’s heirs and 
the surplus sale procseds in Court were attached in execution. The 
plaintiff thereupon brought the present suit for a declaration that 
the money that was in deposit in Court as sale proceeds belonged 
to him and that he was entitled to it and not the defendants Nos. 6 
and 7, the heirs of Jogneswar. 


Both the Courts below have dismissed the plaintiffs suit relying 
upon the Full Bench decision of this Court inthe case of Khetra 
Pal Singh v. Kritarthamayi Dassi (1) holding that the decree 
obtained by Jogneswar retained the character of a rent decree even 
after Jogneswar had parted with his landlord’s interest in favour of 
Gopal: and that as such it created a charge on the surplus sale 
proceeds in favour of the defendants Nos. 6 and 7. The plaintiff 
has appealed and the main point argued on his behalf is that the 
Full Bench decision in the casc of Khetra Pal Singh v. Kritartha- 
moyi Dassi (1) is no longer good law as it is inconsistent with. the , 
decision of their Lordships of the Judicial Committee of the Privy 
Council in the case of Arthur Henry Forbes v. Maharaj Bahadur 
Singh (2). It is contended on his behalf that according to the decision 
of the Privy Council the rent decree obtained by Jogneswar ceased 
to be a rent decree after he had parted with his interest in the ganti, 
that it could only be executed asa money decree, and that, as the 

y Plaintiff had acquired the holding before it was sold, the surplus sale 
proceeds belong to him and defendants Nos. 6 and 7 cannot in 
execution of their money decree against the original tenants attach 
and recover the surplus sale proceeds. i 


The facts of this case are on all fours with those of the Full Bench 
case of Kietra Pal v. Kritarthamayi Dassi, (x) and, if that case is 
taken to be good law, the plaintiffs suit must fail. Here as there the 
decree-holder was the landlord at the time of the suit and at the 
time of tbe decree. He parted with his interest in the tenure 
after the decree. In the Privy Council case the facts were slightly 
different. There the landlord had parted with his proprietary interest 
in the zemindari before he had brought a suit for rent against the 
Putnidar. In both cases the suit was brought for rent which had 
accrued duc during the period that the plaintiff was the landlord. 


(1) (1906) I. L. R. 33 Cale. 566 ; 3 C. L. J. 470.. 
(a) (1914) L. R. 41 I. A. or ; I. L. R. 41 Cale. 926 ; 25 C. L. J. 434. 


"Vor. LV.) IIIGH COURT, 


In Forbes’ case before the High Court (1) the view taken was that 
the charge created under section 65 of the Bengal Tenancy Act in 
respect of arrears of rent attached to the holding in default irrespec- 
tive of the fact whether the landlord was still the landlord, or had 
parted with his interest, In holding that that view was not correct 
their Lordships of the Judicial Committee referred to the Full 
Bench case of Khetra Pal (2) and remarked that the learned Judges 
of the High Court had fallen into an error in drawing an inference 
of law in support of their conclusion from a decision which was 
obviously based on facts different from those with which they had 
to deal. Their Lordships then referred to the facts of Khefra 
Pals’ case (2) and distinguished them from those in the case before 
them. They then went on to observe ‘The broad question how- 
ever for determination in this appeal is whether the special right 
created in favour of the landlord under section 65 can be claimed 
also by one who has parted with the property which gives this right 
and to which it is attached? After laying down the proposition of 


law in general terms, they proceeded to examine section 65 itself ` 


in the light of the other provisions of the Bengal Tenancy Act, and 
on a, critical examination of the scheme and purpose of the Act came 
to the conclusion that the charge created under section 65 attaches 


tothe tenure so long only as the relationship of landlord and 


tenant exists between the parties; 

The question whether the Judicial Committee must be taken to 
have overruled the Full Bench decision (z) came up for considera- 
tion on several occasions. In the case of Manindra Nath Ghose v. 
Ashutosh Ghose (3) the facts were'slightly different as the landlord 
parted with his interest in the property after he had applied for 
execution of the rent decree obtained by him. It was there con- 
_tended that, even in a case where the decrec-holder ceascd 
to be the landlord during execution the decree could not 
be executed under Chapter XIV of the Bengal Tenancy Act. In 
support of that contention reliance was placed on the decision of the 
Judicial Committce in Forbes v. Maharaj Bahadur Singh (4) which, 
it was argued, overruled the Full Bench case of Khefra Palv. 
Kritarihamoyi Dassi (2). The learned Judges refused to assent 
to that view on the ground that every judgment must be. read as 
applicable only to the particular facts proved and that the general 


(1) (1908) I. L. R. 35 Calc. 737 ; 7 C. L. J. 652. 

(2) (1906) I. L. R. 33 Cale. 566; 3 C. L. J. 4o. , 

(3) (1917) 25 C. L. J. 626. E oce l 
(4) (1914) L L. R. 41 Calc, 926 ; L. R. 411, A. 91 ; 25 C. C. J. 434 
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expressions used must be considered to be governed'and qualified 
by those facts. "They further remarked that, if the Privy Council 


had considered the .Full Bench decision (1) to be erroneous, 


they would doubtless have said so. In this view of the matter . 
the learned Judges followed the decision in Aera Pals (1) case. 
The same question came up for consideration in the case of 
Syedunnessa Khatun v. Amiruddi (2). The facts there also 
were different from those before us and in the Full Bench and 
the Privy Council cases. There the plaintiff was the sole 
landlord at the date of the institution of the suit for arrears 
of rent, at the date of the decree, and at the time when. 
the application for execution was made. The application - was 
made in accordance with the special procedure described 
in Chapter XIV of the Bengal Tenancy Act and processes were 
issued simultaneously under section 163 of the Act. But just 
before the sale the plaintiff lost her entire interest in the tenure. 
It was objected that the sale was not a sale under the Bengal 
Tenancy Act giving the purchaser the right to annul all incumbrances 
including the mortgage set up by the defendants. The same argu- 
ment was advanced in that case on behalf of the defendants namely, 
that according to the decision of the Judicial Committee in Zoe? . 
case (3) the relationship of landlord and tenant not having con- ^ 


. tinued up to the sale, the sale was not a sale under the special 


provisions of the Tenancy Act. This contention was: overruled. 
Mookerjee J, after giving a history of judicial opinion on the quesion 
before the matter came up before the Full Bench, observed that the 
case before him was not governed by either the Full Bench or the 
Privy Council decision. He was not prepared to apply to the case 
before him isolated dicta from the judgment of the Judicial Com- 
mittee pronounced in a case where the facts were in essential 
particulars different, and he relied upon the well known cases of 
Quinn v. Leathem (4) and Kreglinger v. New Patagonia Meat and 
Cold Storage & Co. (5) for the view that a decision is authority so 
far as it relates to the facts of the particular case. Though .the 
learned Judge did not say so it would appear that in his view the 
Full Bench case of Khefra Pal (1): was not overruled by the deci- 
sion of the Judicial Committee in Furves’ case (3). 


(1) (1906) I. L. R. 33 Calc. 566 ; 3 C. L. J. 470. 

(2) (1917) I. L. R. 45 Calc. 294 ; 25 C. L. J. 629. 

(3) (1914) I. L. R. 41 Calc. 926 ; L. R. 41 I. A. 91 ; 25 C. Li Jo 434. 
(4) [1901] A. C. 495 (506). l 

5) [1914] A. C. 25 (40). 


, Vor. LV.] HIGH COURT. 


The above are the reported cases that have come to our 
notice which have taken the view that the Full Bench case of 
Kheira Pal v. Kritarthamoyi (1) is still of. binding authority. There 
are some decisions to the contrary which, while not going so far as 
to say that Xžetra Pal’s case (1) is not good law, have followed 
the Privy Council decision, in casesthe facts of which were 
similar to those in Xetra Pal’s case (1). In the case of Ram Prosad 
v. Ram Chandra Singh (2), appeal from appellate order No. 332 of 
1912 decided by Sir Lawrence Jenkins C. J. and N. R. Chatterjea J., 
on the 22nd May 19'4, the facts were exactly the same as in the 


present casc. The original landlord instituted a suit in May 190 
against the tenants, A decree was obtained on the 2rst September 


1904. On the 6th October 1904 the landlord's proprietary right WAS- 
purchased by tl by the plaintif in the suit Thereafi Thereafter the orizinal land- 
lord took steps for the execution ı of his decree. There was a sale in 
execution and it was contended that under th:t sale the holding of 
the tenants pissed to the decree-hol ler who was the purchaser at the 
sale. The learne:1 Chief Justice after stating the facts as above set 
forth said :—‘ This argument has been founded upon the theory 
that section 65 of the Benzal Tenancy Act w.s still applicible at the 
“time of the execution proceedings. W ether itis so or not it isa 

point of some nicety. But we are assisted in cetermining the scope 
of that section by a recent decision of the Privy Council in the case 
of Forbes v. Maharaj Bahadur Singh (3). It is true that the precise 
position with which we are now cunfrunte! was not before their 
Lordships on that occasion, but I think that the first. result of their 
decision is that the sale of the holding is possiole so long as the 
rent is the first charge thereon. [But the rent remains a first charge 
only so long as the relationship of landlord and tenant subsists ; in 
other words the charge is an incident of that relationship), Certainly 
this isa convenient view, because otherwise there might be intro- 
duced into this law, which regulates the relation between landlord 
and tenant, a supervening right of serious consequence.” There is 
.no reference in that decision to the Full Bench case of Khera Pal 
(1) but considering thc constitution of the Bench we have no doubt 
that that case was not overlooked and that it was considered in con- 
nection with the Privy Council case which they pref.rrel to follow, 
There is a more recent decision of this Court on the point in the 
case of Sheikh Rahimuddi v. Sheikh Chacaem (4). In that c.se the 

(1) (1906) I. L. R. 33 Cale. 566 ; 3 C. L. J. 470. 

(2) (1914) 27 I. C. 601. 

(3) (1914) L. R. 41 E. A. 91 ; I. L. R. 41 Cale. 926 ; ird. L. J. 434. 

(4) (1928) 32 C. W. N. 1060. 
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l civit, „landlord brought.a suit -for rent against the tenants in occupation of 
„1998, sthe lands which had accrued due during the period that the ‘relation 

Krishnapàda existed between the parties-and obtained a decree. After the decree 

Chatterjee ‘the landlord parted with his interest in favour of the defendant in the 


a Grimati Manada Suit. The decree obtained by him was put into ‘execution after the 
Sundari Ghose: date of thesale of the superior interest to the defendant and' in 
Sikrasardi ‘and execution of the decree the tenancy was brought ‘to sale. "The 
‘Graham, FF. plaintiff was the purchaser at the sale and brought a suit’ against 

` the defendant, who had dispossessed the original tenant, for a 

‘declaration of his title and for possession. The lower appellaté Court 

had held relying on the case of Manindra Nath Ghose v. Ashutosh 

‘Ghosh (1) that the sale conferred a good title on the plaintiff, and 

that.he was entitled, to recover possession, he having purchased the 

-holding under Chapter XIV of the Bengal Tenancy Act. The 

learned Judges followed the decision of the. Judicial Committee in 

“the case of Forbes v. Maharaj Bahadur Singh (2) and with'regard to 

the. case" of Manindra Nath Ghose v. Ashutosh Ghosh (1) they 

abserved that that decision was on the particular facts of that case. 

‘They. held following the Privy Council decision (2) that the 

plaintif had failed to substantiate his right as the relationship of 

x landlord and tenant. betweem the decree-holder and the original 

' tenant had not. continued up to the time of the sale and that it not 

having been proved that the holding of the tenant was transferable, 
the plaintiff acquired no right under his purchase. Sheikh Rahim- 

-uddi’s case (3) also did not make any reference to Full Bench case, 

but that case was presumably considered as mention was made of 

Manindra’s -case we . Which was based on the Full Bench 

decision, ov athens 

: We are thus -left to decide: which of these divergent views. we 
should follow. We think it is necessary that we should examine for 
ourselves the question that has been raised before us. No doubt the 

Full Bench case of Khe/ra Pal Singh v. Kritarthamoyi Dassi (4) 

has not been expressly overruled.by the Judicial Committee, and it 

‘is also truc that that case was mentioned -im the’ judgment of the, 

Judicial Committee and distinguished but not dissented from. We 

-also bear in mind the well known principle that a case should be 

taken to have.beén decided on its particular facts. We cannot how- 

ever shut our eyes to the réasoning adopted Oe ihe Judicial Com- 


ayers as C. L. J. “626. We 
(2) (1914) L. R 411. A. 91 : te L. R. a pan on 25: C; Lh hi qe 
(3) (1928) 32 C. W. N. 10690... . ip ILU 
(9 999) 1. L. R. ia Cale. 6; NAE NT oy 
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mittee in the case of. Fortes y. Maharaj Bahadur Singh (1): ‘which 
seems to us, to be incontrovertible; toi 


- “The. judgment of thé Full Bench in Khefra Pals case (2) i is very 
shore The only gromid given by--the-léarhcd Chief Justice, who 


delivered the principal judgment, was that “at the time when the 4 


suit is instituted and a decree is -made the plaintiff is still the land- 
lord, the fact that subsequently he sel]? ‘his landlord’s interest does 
‘not prevent him from obtaining the benefit of section 65 of the Act. ” 
In the order of reference by Rampini J. sitting with Pratt J, reference 
was made to the case of Hem Chander Bhunjo v. Adonmohini Dassi 
(3) in which case the interest of-;the landlord had ceased after he 
had obtained à decree for rent in respect of an under-tenure: It wab 
held that-he could not thercafter bring the tenure itself to sale in 
execution of the décree under Chapter XIV. of the Bengal Tenancy 
Act. Itis noted in the referring order that two reasons were given 
in support of the decision in the ‘case of Hem Chander Bhunjo (3) if 
it be held that the right to‘sell- a tenure in execution of a deeree for 
arrears of rent did not cease when the-relation of landlord and tenant 
ceased, then undér section 65 there might be two first charges for 
different rent, one by the previous landlord, who had lost his posses- 
sion and the other’ by the-person, who had succeedel him -and (2) 
that section 66 does not apply. to a case in which the person seeking 
to eject is not a landlord at the time of ‘execution. These reasons 
‘did not appeal to the learned Judges who referred the case to the 
Full Bench and they were of opinion’ that the case of Hem Chander 
Bhunjo ve Moumohini Dassi (3) was wrongly decided. In the case of 
Forbes v. Maharaj Bahadur Singh (1) these werc'exactly the points 
upon which their Lordships of the Judicial -Committee held’ that it 
was not possible to hold that the charge under seetion 65 continued 
after the landlord had parted with his interest-. Their-Lordships say 
at p. 100 of L. R. 41 T. A. - “ Section 65 declares‘ that a:cértain class 


of tenants shall not be liable to ejectment for arrears of rent-büt that - 


‘their tenure or- holding ‘shall be. liable té sale-in' execution -of-a 
decrée for the rent thereon? Section-66 provides that: in case’ of 
other tenants, not coming within the-purview of sectioh 65, the land: 
lord ‘may institute a suit to eject’ the defaulting- tenant: Thé twa 
sections taken together cover practically the -reniedies provided: by 
law fot the landlord tO-reco9er arrears of rent.- "One:section: is the 
“exact ‘corollaty of thé-other. -The right to proceei : to sile in- onè 
“case, in the othértozejéct, is dependent on the cxistende*ef the relat 
(1) (1914) I. L. R. 41 Cale. 926} Lo R. 411. Ait 5 25 Ci Li E Ra iz: 
(2) (1906) 1. L. R33 Cale, 568 ; 3 C. L. J. 470. : 13):(1809)13 CGW. N Go. 
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tionship of lanilord and tenant at the time when the remedy pro- 
videl by law is sought to he enforced.” It would seem therefore 
that the view taken by the Full Bench was ren lerci questionable by 
the view expressed by their Lordships. Their Lordships next referred 
to section 148, clause (1) which says that the right to apply for exc- 
cution of a decree for arrears is attac ie | to the status of the decree- 
holder gua landlord. After consilering the entire scheme of the 
Tenancy Act with speciil reference to Chapter VIII in which sec- 
tion 65 appears and Chapter XIV relating to the execution of rent 
decrees, their Lordships state their conclusion as follows :—“ The 
prohibition contained in this section refers to decrees obtained by 
the landlord under section 65. To acquire the right which the section 
gives not only the person obtaining a decree must be the landlord at 
the time, but the person seeking to execute it by sale of the tenure 
must have the lan llər l's. interest vested in him. In other words the 
right to bring the tenure or hollinz, asthe case may be, to sale 
exists so long as the relationship of lan lord and tenant exists. " 
Their Lordships further commented adversely on the view which 
appeare to have been taken in the Hizh Court (»y Rampini J.) that 
* the decree being fur arrears of rent, the tenure becomes ifs» fa. Yo 
hypothecate1 so to speak for the leot, and that consequ.ntly the 
person tə whom the debt is due, although he has ceased to be the 
landlord and is to all intents and purposes, so far as the rights and 
obligations un Jer the law are concerned, a total stringer to the pro- 
perty with which these rights and obligations are inseparably con- 
nected, has the special remedy given to the lindlord to recover 
arrears attached to the tenure.” We have pointed’ out that the 
grounds upon which the reference was made to the Full Bench in the 
case of Khetra Pal Singh v. Kritarthamoyi Dassi (1) have been dis- 
approved by the Ju licial Committee and the quotations given above 
from their judgment conclusively show that their Lordships did not 
accept as correct the view expressed by Maclean C. J. in the judg- 
ment in the Full Bench case that, if at the time when a. suit is insti- 
tuted and a decree is made for arreirs of rent the plaintiff is the 
landlord, the fact that he suoseqiently sells his landlord’s interest 
does not prevent him from obtainin; the benefit of section 65 of the 
Act. Itisnot necessary forus to say that the decision of the 
Judicial Committee in the case of Fróes v Maharaj Bahadur Singh 
(2) has overruled the Full Bench decision in the case of Khetra Pal 
Singh v. Kritartham yi Dassi (1) ; it has, asa matter of fact, not 


(1) (1906) I. L. R. 33 Calc. 566 ; 3 C. L, J. 470. 
(2) (1914) 1. L. K, 41 Calc. 926 ; L. R, 41 I. A. 91 25 C, L. J. 434. 
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expressly done so. But for the reasons which we have stated above 
it seems to us that the Full Bench decision in Xžetra Pal’s case (1) 
is no longer good law in view of the decision of the Judicial Com- 
mittee in Forbes’ case (2). The question before us came for con- 
sideration before another Bonch presiled over by N. R. Chatterjea 
and Richardson, JJ., and their Lordships thought that it was a 
matter which should be^decilel by a Special Bench and made 
a reference which is to be found in the case of Kumar Prafulla 
Krishna Deb wv. Nosibannessa Bibi (3). It is unfortunate that 
thatreference proved abortive as a result of a technical objection 
that the second appeal to this Court out of which the reference 
arose was incompetent in view of Section 153 of the Bengal 
Tenancy Act. - 

In view of the importance of the matter and in order that the 


correctness of the. Full Bench decision in Khetra Pal’s case (1) may 


be considered, we think tliat we should adopt the same course. 
Accordingly we direct that the case be placed before the Hon’ble 
the Chief Justice in order that it may be referrel to a Special Bench 
under Part ir Chapter VII rule 6 of the High Court Appellate 
Side Rules for a consideration of the-question whether in view of 
the decision of their Lordships of the Judicial Committee in the 


case of Forbes v. Bakadur-Singh (2) the decision of the Full Bench , 


of this Court in the case of Khetra Pal Singh v. Kritarthamoyi 
Dassi (1) is still good law and incilentally for a decision whether 
the cases of Manindra Nath Ghose v. Ashutosh Ghose (4) and 
Syedunnessa Khatun v. Amiruddi ks) were correctly decided. 

As the decision of this case rests upon the decision of the 
Special Bench on the point referred to above the whole case will be 
placed before that Bench. 

Messrs. Hemendra Chandra Sen, Panchanan Ghose and Satyendra 
Chandra Sen for the Appellant. 

-© Mr. Rajendra Nath Das for the Respondents, 
be C. A. V. 

.. The following judgments were delivered 

. , Rankin, C. J. :—The facts of the:present case are as follows ; 

Jogneswar held a ganti tenure and under it defeniants 1 to 5 

held a ryoti jama. I will call them “the tenants”. In 1923 

Jogneswar obtained a rent decree against the tenants and in 1923 


'(1) (1996) I. L. R. 33 Calc. 566 ; 3 C. L.' J. 470. 

(2) (1914) L. R. 41 I. A. 91 ; I. L. R. 41 Calc. 926 ; 25 C. L: J. 434. 
(3) (1916) 24 C. L. J. 331. - (4) (1917) 25 C. L. J. 626. 
(5) (1917) T.-L. R. 45 Cale, 294 ; a5 C. L. J 629. | 
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he sold his tenure to Gopal who in 1924 sued the the tenants for 
rent anl obtainel a.dezresz,unler which the tenants! holding was 
sollin execution om the 2rst' April 1927. The sale proceeds were 
sufficient to satisfy Gopal’s decree ani to leave: a'surpus of Rs. 
710-2-9 which remainel in Court to the credit of the tenants, the 
judgment-lebtors. Shortly before this sale viz, on the 21st March 
1927 the present plaintiff purchased the right, title and interest of 
the tenants in the holding at a certificate sale under the Public 
Demands Recoyery Act. Though this -sale was not confirmed 
until the 23rd May, it took éffect under sub-section 2 of Section 
20 of the Act from the erst March. The plaintiff says that the 
surplus sale proceeds, left in Court after satisfaction of Gopal's 
decree, now represent the holding and belong to him. . 

On sth July 1927 he brought the present suit against the heirs 
of jogneswar, defendants 6 and 7, to establish. this right; com- 
plaining that since April 1927-they had in execution of Jogneswar’s 
old’ decree of 1922 attached the sale proceeds. He contends that 
as Jogneswar cease] to be the tenants’ landlord in 1923 his heirs 
could not in 1927 execute. the decree of r922 by a. sale under 
Chapter XIV of the Bengal Tenancy Act so as to pass to the 
auction-purchaser the tenants’ bolding,. but could obtain execution 
as of an ordinary money decree -and .not otherwise. On this 
footing itis clear enough that the.plaintif's right to the sale pro- 
ceeds would prevail since an . ordinary. a aaa can 
take no more, than the interest of the debtor. E: 

The „heirs of. Jogneswar eentend that as Jogneswar was ‘the 
tenants’ landlord at the time when he brought his suit for rent and 
at the time. when he; obtained. his decree, it was open to them in 
1927 to procezd to execution of the decree .under chapter XIV of 
the Bengal Tenancy Act, and: upon .the footing that by. section 65 
of the Act as it then stood, their claim for rent, was a first charge 
on the holding. They have a Full Bench ruling . of; this Court 
in their favour Khetra Pal v. Kritarthamoyi (1). 


In 1914, however, the case’ of Forbes v. Maharaj Bahadur 
Singh (2) came before the privy Council. En that: case the land- 
lordhad not brought his suit for -arrears-of rent until after he had 
parted with'his interest in the land. -As the Full Bench-in Khetra 
Paj’s case (1) had given.no reasons for-their decision, and-had 
strictly limited it to a case where the plaintiff at the times when 
the rent suit was instituted and’ ‘decree pude. was still the landlord, 

(1) (1906) I. L: R. 33.Cale. 566; 3 C.L. J 470. : = 

(2) (1914) I. L. R. 41 Cale. 926; L. R. 411. A. 91 rc b Je “494° 
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the Full Bench ruling “did: -not-apply tathe tase of Forbes (1) at 
all. . Indeed the Judicial Committee had- occasion, to observe that 
the Division Bench: which had in this Court ‘dealt with. ordes 
case (1) had gone outside the Full Bench ‘decision and: beyond its 
logic or at: least its inplications.. .Nevertheless, the judgment 
delivered by Mr. “Ameer Ali pràceeled to interpret Section 65 of 
the Bengal Tenancy.Áct by a consideration of the general scope 
of that statute as well as ofthe chapter in which it occurs and in 
more than one passage laid.down that the right to bring the . holding 
to sale exists only so long as the relationship of andlor ‘and tenant 
exists; NEC a C NM E E r j 
As the Judicial Cotiniittes had not in set terms overruled KAetra 
Pals case (2) and as by the rules and practice of this Court all 
Courts are bound by a Full Bench decision, difficulty was felt in 
subsequent cases. In Ramprosad v. Ram Charan (3) Jenkins, C. J. 
and Chatterjea, J. had in 1914 followed Forbes’ case (1) contrary to 
the Full Bench «decision ; but in 1916 Chatterjea and Richardson, 
JJ., although öf opinion that-the Full Bench decision-was-wrong, 
thought it right to refer the question to a Special Bench which 
could over-rule the Full Bench, whether the Judicial Committee 
had overruled it or not. [Prafulla v. Nosibanuessa (4)] Very 
unfortunately that reference’ proved abortive as it was discovered 
‘that under Section 153 of the Bengal Tenancy Act no appeal 
lay to the High Court. After this, of cases which in this Court 


brought the Full Bench MM question two were cases in — 
rte 


which the landlord had not pa ith his interest until the very 
last stage—that is pending the proccedings in exccution. AManindra 
v. Ashutosh (5): Syedunnessa v. Amiraddi (6). The Division Bench 
in both Gases considered that the sale passed the hólding. 


The relevant sections of the Bengal Tenancy Act having been 
substantially altered in 1938 the present case which is governed by 


the old law came on second appeal before Suhrawardy and. 


Graham, JV. in August 1931. .They have referred to this Special 
Bench the question “\Whether in view of the decision of their Lord- 
Ships of the Judicial Committce in the case of Fores v. Maharaj 
Bahadur Singh (1), the decision of the Full Bench of this Court 


" (4) (1914) I. L. R. 41 Calo, 926 ; L. R. 41 I. A. 91 ; 25 C. Le Je dade ` - 
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in the case of Khetra Pal Singh v. Kritarthamvyi Dasi (1), is still 
gooi law anl incidentuly whetier the cases of Manindra Nath 
Ghose v. Ashut sh. Ghose (2), and Syedunnessa Khatun v. Atniruddi 
(3) were correctly deci le 1.” They have expressed the opinion that 
the Full Bench decision in Xhetra Pa/'s case (1) is no longer good 
law in view of the decision of the Judicial Committee in Forbes 
case (4), and they have much assisted us by their careful and lucid 
exposition of the case law on this subject. S 

In my opinion the conclusion arrived at by the referring Judges 
and so carefully expressed by them is right and shoull be affirmed: 
the decision in Khetra Pal v. Kritarthamoyi (1) should be over- 
ruled. Manindra’s case (2) and UNAS case (3) should , also 
be over-ruled. 

The matter cannot be put more ; plainly than in the words which 
Chatterjea and Richardson, JJ. in Prifulla’s case (5) added to their 
analysis of the Judicial Committee’s judgment in the case of 


Forbes (4). . 

WÉ “It will be seen therefore that the principle upon which the 
judgment of their Lor Iships proceeds, viz.,—that in order to acquire 
the right which tie section zives not only the person Obtaining the 
decree must be the lindlorl at the time, but the person seeking 
to execute it by sale of tie tenure or holling must have the land- 
lord’s interest vested in him; that the right to bring the tenure or- 
holding to sale exists so long as the relationship of landlord and 
tenant exists, and that it is t jsting landlord alone who can 
execute the decree, applies AP a case where the landlord 
ceases to be landlord after he obtains a decree for arrears of rent, 
and before he seeks to enforce it against the tenure or holding, as 
to a case where he ceases to be landlord before he institutes his suit 
for rent. In either case there is no relationship of landlord and 
tenant at the time when the remedy provided by law is sought to 
be enforced.” 

To decide the particular- casc now before us it is not necessary 
to go further, but as the referring Judges have formulated for our 
opinion the question whether Manindra’s case (2) and Syedunnessa's 
case (3) were correctly decided we may give precision to our ruling 
by consilering the question as it arose in these cases. In the 
former case we learn from the report that the landlord had parted 

(1) (1906) I. L. R. 33 Calc. 566 ; 3 C. L. J. 470. 

(2) (1917) 25 C. L. J. 626. 

(3) (1917) I. L. R. 45 Cale. 394 ; 25 C. L. J. 629. 

(4) (1914) I. Le R. 41 Calc. 936 ; L. R, 41 I. A. 91 ; 25 C. L. J. 434. 
(5) (1916) 24 C. Le Je 331 (333). 
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with his interest after he had applied for execution—that is after 
he had made the application referred to by Section 162 ofthe 
Bengal Tenancy Act. In the latter case the landlady had not 
parted with a portion of her interest until after the writ of attach- 
ment and proclamation of sale had been issued together under 
Section 163. 

The reasons given in Manindra’s case (1) need not detain us 
but in Syedunnessa’s case (2) Mookerjee, J., considéréd that on 
“the facts before him he was not concluded by the judgmaént of the 
Judicial Committee in the case of Forbes (3), whether Aera Pals 
case (4) had been in essence over-ruled or not, and even if certain 
isolated dicta in that judgment were as expressed of sufficient 
generality to cover the case before him. Accordingly he decided 
the case “ from the point of view of principle” as follows: “ The 
legal effect of the sale should depend upon the status of the decree- 
holder at the time the proceedings for sale were taken by the Court 
at her instance. She was competent to ask the Court to bring the 
defaulting under-tenure to sell and to adopt, for that purpose the 
measures prescribed by the statute. Those measures were duly 
adopted and the property was brought to sale in conformity 
therewith. The respondents have not been able to invoke the aid 
of any intelligible principle by which the legal effect of the sale can 
under such circumstances be made to depend, not upón the true 
character of the proceedings in execution duly taken, but the 
relative situation of the parties dt the moment of the sale.” 

I think that if the Full Bench decision is put on one side the 
statute as construed by the Committee disclosé& a clear 
principle. It was stated by JenkinS, C. J., in Ram Prosad’s case (s) : 
“ I think that the first result of that decision [ie. Forde? ease (3),] 
is that the sale of the holding is possible so long.as the tent is the 
first charge thereon. But the rent remains, a first charge only so 
long as the relationship of landlord and tenant subsistd: in other 
words the charge is an incident of that relationship. Certainly 
this is a convenient view, because otherwise there might be intro- 
duced into this law which regulates the relationship of landlord 
and tenant a supervening right of serious consequence” For the 
purpose of applying this principle, which as stated by Mr, Ameer Ali 
is that “ the right to bring the tenure or holding to sal@ exists so 

(1) 1917) a5 C. L. J. 626, 

(2) (1917) I. L. R. 45 Calc. 294 ; 25 C. L. J. 629. 

(3) (1914) I. L. R. 41 Calc. 936 ; L. R. 41 I. A. 91 ; 25 C. L. J. 424. 

(4) (1906) 1. L. R. 33 Calc. 526 ; 3 C. L. J. 470. 

(5) (1914) 27 1. C. 601. 
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long as the relationship of landlord and tenant exists"—it would 
seem unreasonable to allow a landlord to file his petition for execution, 
part with his interest, and still claim the benefits of Chapter XIV 
of tho Act in respect of the subsequent sale. The sale is as much 
the act of the Court as tho issue of the proclamation. The ques. 
tion is ono between the landlord and third parties, for even a sale * 
under a money decree will pass the tenant’s interest. Substantial 
delay between the different stages of an execution proceeding is 
always possible. ‘There is no principle and no convenience in treat- 
ing a mere order for sale in execution as crystalising the rights of 
an execution creditor so as to conclude third parties. In my judg- 
ment the principle of the statute is that only the landlord can bring 
the holding to sale and this involves that a sale held after his 
charge has ceased does not pass tbe holding as distinct from the 
tenant’s right, title and interest therein. I therefore think that 
in overruling Khetra Pal’s case (1) we should over-rule the cases 
of Manindra (2) and Syedunnessa (3) at the same time. 

In my judgment the second appeal should be allowed, the suit 
should be decreed with costs in all the Courts and it should bc 
declared that the defendant No. 6 or his representatives have no 
right as against the plaintiff to proceed in execution in respect of 
the sum of Rs. 710-2-9 being the surplus sale procceds of Gopal's 
sale in the pleadings mentioned. 

The hearing-fee in this Court is assessed at five gold mohurs 
for the second appeal and the reference to the Special Bench 
together. 

C. C. Ghose, J. :—1 agree. 

Buckland, J. :—I agree. 

Pearson, J. :—1 agree. 

Mukerji, J. :—I agree. 

Mallik, J. :—I agree. ` 

Guha,.J. :—1 agree. EE 
A. T. M Second Appeal allowed : Suit decreed. 


(1) (1906) I. L. R. 33 Cale, 566 ; 3 C L. J. 470. 
(2) (1917) 25 Ci L. J. 626 
(3) (1917) I. L. R, 45 Cale. 294 4 25 C. L.-J. 629, 
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. [On APPEAL FROM THE CHIEF Court or Oups AT Luckkow.] 


Concurrent findings of fact—Practice of Privy Council —C ongeyaticeo f property 
frocured.- asa result of fiduciary relationship and by undue influence and 
fraud—Possession whether wrongful ab initio —Mesne profits—Civil Proce- 
dure Code (Act V of 1908), Sec. 2 (12)—Liability to account for rents and 
profits as from date of conveyance and not merely from date of rescission— 
Indian Contract Act ( IX of 1872), sec. 65—Indian Trusts Act (Il 7 1892), 

» Sec. 66— Doctrine of Restitutio in iategrum. 


- The question whether a document was procured by undue influence and fraud 
is one of pure fact, 


It is the invariable practice of the Privy Council not.to disturb concurrent 
findings of fact unless it is shown that there has been a miscarriage of justice, or 


the violation of some principle of law or procedure. # 
Aloung Tha Hnyeen v. Moung Nvo (1); Rani Srimati v. nganan (2) and 
Robins v. Tha National Trust (3) followed. k : 


. The defendant who stood in a fiduciury relation to the plaintiff, by taking 
advantage of that relationship, obtained from the plaintiff, on the 25th November 
1924, a document conveying to him a valuable estate. The plaintiff brought a 
suit on the 21st February 1927 to set aside the deed and for possession and mesne 
profits ; 

Held, that there being no undue delay in suing, the plaintiff, was entitled to au 
account of the rents and profits from the date of the deed, when the defendant 
entered into possesssion, and not merely from the date of the institution of tho 
suit, The deed of 23th November 1924 could not be regarded merely as a 
contract voidable at the option of the plaintiff, but good until avoided.” IL was 
in. effect a conveyance ol the property, and undue influence and fraud being csta- 
blished against tbe defendant, his possession qua the plaintiff must be decined 
wrongful ‘ab initio (Within the definition of mesne profits in Scc. 2 cl. 12, of the 
Civil Procedure Code). The party defrauded, i.e, the plaintiff, having clected 
to rescind the document, was entitled, both under the statute law (Contract Act, 
Set, 65 and the Trust Act, Sec. 88) and on general principles of equity, to be 
restored as far as possible to his {urmer posilion as if the transaction had been 
void fromthe beginning. 

Case--law discussed, 

(1) (1900) L. R. ay'I, A. 166 ; L LR. 28 Cale, 1. 

(2) (1904) L, R. 3t L A. 127 ; I, Le R. 31 Calc. 871. 

(3) L1927] App. Cas. 515e - 
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The words “ or-when a contract becomes void " in Section 65 of the Contract 
Act are sufficiently wide to cover the case of a voidable: contract which had been 
avoided, 

Decree of the Chief Court of Oudh varied. 


Consolidated cross appeals No. 24 of 1930 against a decree, 
dated the and May 1928, of the Chief Court. of Oudh, varying a 
dectce of a single Judge of the same Court, sitting as a Court of 
Original Jurisdiction, dated the 28th November rge7. 

The questions for determination on the appeal were (1) whether 
the defendant stood in a fiduciary relation to the plaintiff, Mahant 
Har Narain Das, and by taking advantage of that position, and 
through undue influence and fraud induced the: ‘plaintiff to execute 
à conveyance, dated the 25th November 1924, making over to the 
defendant -a valuable estate; (2) if so, whether the plaintiff was, 
entitled to recover the property with mesne profits as from the same 
of the conveyance. 

The trial Judge and the Court of Appeal found that the docu- 
inent was executed by the plaintiff under undue influence and fraud 


practised by the defendant. .On the question of mesne profits; the © 


Court of Appeal held that the plaintiff was entitled to them only 
from the date of the institution of the suit. 

Both the plaintiff and the defendant, being aggrieved by the 
decree of the Chief Court, appealed to Ilis Majesty in Council. 
The defendant prayed that the suit be dismissed i4 foto and the 


plaintiff claimed to be entitled to mesne profits from the date on - 


which the defendant obtained possession of the estate under the 
document of the 25th November 1924. 

Upjohn K. C, (with DeGruyther, K, C. and Jopling) for the 
Defendant ; Particulars of the alleged fraud and undue influence 


were not set forth in thè plaint, as required by Order 6, rule 4, - 


Civil Procedure Code; Bal Gangadhar Tilak v. Shrinivas (1); 
Wallingford v. Mutual Society (2); Ganga Narain v. Tilukram (3). 
The object of the Rule is that when onc kind of fraud is alleged, 
fraud of another kind cannot be proved. In any case, the plaintiff 
was not deceived by the representations made to him by the defen- 
dant, and the evidence does not lead to the inference that the 
defendant was in a position to dominate the plaintiffs will ; Contract 
Act, Section 16 ; Section 17, and “ Explanation " to Section 19. 

[ Their Lordshids pointed out that there were concurrent find 
ings of fiduciary relationship. ] 

(1) (1915) I. L. R. 39 Bom. 441 (467); L. Ri 42 L A. 135-; 22 C. L. us I, 

(2) (1880) 5 App. Cas. 685 (697). ES 

(3) (1888) I. L. R. 15 Cale. 533 ; L. R, 15 l. A. 119. - 


Vor. LV.] T PRIVY COUNCIL. 


The Board is not precluded from interfering, there being no 


evidence whatever to support the findings arrived at by the Courts | 


below : Harendra v. Haridasi (1). 

- Their Lordships, without calling upon learned Counsel for the 
plaintiff, intimated that the defendant's appeal would be dismissed. 

Dunne, K. C., (with Dube K. C. and Wallach) for the Plaintiff 
on the cross appeal relating to mesne profits : In view of the decision 
on the question of fidüciary relationship and undue influence the 
plaintiff is entitled to be restored to his former position, and 
the Court is competent to decree mesne profits accrued prior 
to the suit : Civil Procedure Code, Order 20, Rule 12 : Contract 
Act, Sections 19, 19-A, 64, 65 ; Specific Relief Act, Sections 35, 
38, 4t ; Livingstone v. Rawyards Coal Coy. (2). 

[ Lord Blanesburgh observed that Order 20, Rule 12, of the Civil 
Procedure Code could not regulate the astani rights of the 
parties.] 

[ Sir Dinshah Aluila ; Would not the possession continue to be 
good until the contract was avoided ? If the contract is voidable, 
how could you urge that the possession obtained under it was 
wrongful ?] 

[ Lord Blanesburgh referred to the decree made in Mew Sombrero 

Phosphate Coy. v. Erlanger (3)]. . 
l On the finding of fraud and undue influence the defendant was 
a trespasser ab initio. The question was raised in the Courts below 
by issue No. 14 in these words “Is the defendant liable to render 
accounts of the receipts of the property since it came into his 
possession under the deed of 25th November 1924.” We submit 
that the parties must be put ên statu gito.. 

Upjohn, K. C., for the Defendant : The Contract Act draws a 
very.clear distinction between voidable and void contracts; see 
Sections 2, (i), (j) ; 19, 19-A., 64, 65. A. contract induced by fraud 
is not void, but merely voidable. Until the'party defrauded. makes 
his election, the contract remains as valid and binding as if it had 
not been tainted with fraud at all: Clough v. London and North 
Western Rly. (4) ; Erlanger v. New Sombrero Phosphate Co., (5) ; 

United Shoe Machinery Coy. v. Brunet, (6). 
[- Lord Blanesburgh refers to Akhtar Jahar v. Hasari (7) cited 


LG) (1914) I. L. Re 41-Cale. 972 ; L. R. 41 I. A, 110 ; 19 C. L. J. 484. 
(2) 5 App. Cas. 25 (39). (3) (1876) 5 Ch. D. 73 (125). 

“ (4) (1871) 7 Exch, 26 (34). (s) (1878) 3 App. Cas. 1218 (1277). 
(6) [1999] App. Cas. 330 (339). : 
(7) (1927) 25 All. L. J. 708, 
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at page 369 in Pollock and ‘Mulla’s Commentary (6th edition) on 
Section 65 of the Contract Act.] 

Mesne profits cannot be awarded unless the defendant's :posses- 
sion is wrongful: 2/éott v. Boynton (1) The possession of the 
defendant inthis case, being obtained under a voidable contract, 
was not wrongful till'the plaintiff elected to avoid the contract. 

| Sir Dinshah Adulla refers to the Trust Act, Sections 86, 88, 
89, go.) 

[ Lord Blanesburgh refers to Law v. Law (2).] 

Dunne,..K. C., in reply :—Thoc plaintif( is entitle] to complete 
restitution on the well-known principles of “justice, equity anc 
good conscience,” as well as under the provisions of the Contract 
Act, Section 65, and the Trust Act, Section 88. After .the 'convey- 
ance of the property to the defendant, the matter passed out of the 
realm of contract. Refers to Kerr on Fraud and Mistake, p. 469. 

Their Lordships’ judgment was delivered by 

Sir'George Lowndes :—Thescare consolidated cross-appeals 


“against -a decree of the Chief Court of Oudh dated the 2nd May, 


1928. The appellant in the one case, Satgur Prasad, was the 
principal defendant in a suit instituted on the original side of the 
Chief Court, which was decided against him both by the trial 
Judge and the Court of Appeal. In the other the plaintiff, Mahant 
Har Narain Das, is the appellant, raising subsidiary questions on 
which the Court of Appeal had decided against him. 

The main issue in the suit was as to the validity of a decd, 
dated the 25th November, 1924, by which the plaintiff purported 
to make over a valuable estate and other property to the defendant- 
appellant subject to certain conditions. The object of the suit 
was to set aside this deed on the gfound that it was procured by 
undue influence .and fraud. There are concurrent findings of both 


© the Courts in India that this has been established, and they are 


undoubtedly findings of pure fact. It is not disputed that if they 
areto stand the appellant cannot escape the decree which has 
been passed against him.. 

The practice of this Board with regard to concurrent findings 
of fact is well established. Such findings will not be disturbed . 
unless it is shown that there -has been a miscarriage of justice, or 
the violation of some principle of law or procedure: Moung Tha 
Huyeen v. Moung Pan Nyo (3); Rani Srimati v. Khagendra 


(1) [1923) 1 Ch. 422 , per Sargant, J. ; ou Appeal [1924] 1 Ch. 256. 
(a) [1905] 1 Ch. 140. 
(3) (1900) L. R. 27 I, A. 166 ; I. L. R. 28 Calc. 1. z 
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Narayan Singh, (1), per Lord Lindley cited and tollowed in Robins 
v. The National Trust (2). 

This does not necessarily imply that their Lordships make 
the findings their own, for, almost ev 'Aypothesi, they have not con- 
Sidered them in detail: but only that where matters of fact have 
“been fairly tried by two local Courts, which are often in a better 
position to conclude upon them than this Board, and the same 
conclusion*has been reached ‘by both, it is not in the public interest 
that the facts should again be examined in the ultimate Court of 
Appeal. 

Nothing has been suggested, during a two-days’ argument for 
the defendántappellant, which would bring the case within the 
principles so laid: down, the learned Counsel confining themselves 
to a searching criticism of the reasons assigned by the learned 
Judges in the Courts below for the conclusions to which they had 
come. Their Lordships think that no useful purpose would be 
served by following their argument through the somewhat unsavoury 
details so disclosed. They will only record their opinion that no 
sufficient reason has Keen shown for disturbing the concurrent find- 
ings to wbich they have referred. 

The cross-appeal ‘of the plaintiff raises a question of 'greater 
difficulty. Under the decrees of both Courts he is entitled to 
-possession of all the properties sued for. The details were set 
out in three schedules annexed to his plaint. ‘These are embodied 
in the decree of the trial Judge, which in this respect was confirmed 
by the Court of Appeal. 

"He also claimed by his plaint mesne profits accruing during 
the-possession of the defendant-appellant (hereinafter for conveni- 
ence referred to as the defendant),* the amount of which he esti- 
mated at five lakhs of rupees. There seems to have been no dis- 
cussion upon this question in the trial Court, the learned Judge 
merely reciting an agreement of the parties that the issue as to the 
defendant's liability to “account should be left to be dealt with in 
execution ‘proceedings. 

In the ‘Court ‘of Appeal, however, it was urged on behalf of 
the:defendant that'the account should only go from the date of 
suit (the 21st February, 1927), and not from the date when the 
defendant got possession, #.¢.- approxiniately the 25th November, 


(1) (1904) L.R. 31 I. A. 127 (131) í L L. R. 31 Calc. 871. 
(2) [1927] A. C. 515. 
` * Note.—There were two other defendants to the suit, bat neither of them has 
appeared on the present appeals. : 
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1924. The learned Judges of the Appellate Court accepted this 
contention, assigning as their reason for so doing “ that the docu- 
ment of the 25th November, 1924, was only voidable at the option 
ofthe plaintiff, and the plaintiff did not exercise that option earlier 
than the date of the suit." 

It is against this finding only that the cross-appeal of the plain- 
tiff has been pressed, and it is conte nded on his behalf that, having 
regard to the conclusion, now established, that the deed under 
which the defendant got possession was procured by undue influ- 
ence and fraud, the plaintiff is entitled to the account which he has 
claimed. : 

The defendant supports the finding of the Court of Appeal on 
this question. Mesne profits, it is said, under the definition con- 
tained, in Section 2 (12) of the Civil Procedure Code, can only be 
awarded for the period during which the defendant was in wrongful 
possession, and until the plaintiff elected to avoid the contract 


_under which possession was mile o ver to him, his possession was 


not wrongful. 

But in the first place their Lordships are unable to regard the 
deed of the 25th November, 1924, merely as a contract voidable 
at the option of the plaintiff, but good until avoided. It was in 
effect a conveyance, under which the title to the properties passed 
to the defendant, anl which had to be formally set aside. Before 
the institution of the suit the defen lant could no doubt have made 
a valid transfer to an innocent purchaser, but it by no means follows 
from this that as between him an] the person he had defrauded his 
possession was not wrongful. To admit of such an assertion would 
beto allow him to take advantage of his own wrong, which no court 
of equity will permit. 

If the matter could be regarded as one of contract, their Lord- 
ships think that it would fall within the'terms of Secticn 63 of the 
Contract Act, which provides that “when a contract becomes 
void "—and their Lordships would have no difficulty in holding 
these words sufficient to cover the case of a voidable contract which 
had -been avoidel—any person who has receivel any advantage 
under such contract is bounl to restore it to the. person from 
whom he received it, or make compensation therefor. | 

. Regarding the trarisaction, however, as one that has passed 
out of the realm of contract, it woull seem to be met by Section 88 
of the Trusts Act, which has always applied to the province of 
Oudh. Both Courts in India have found that the defendant stood 
in a fiduciary relation to the plaintiff, and that he procured the 
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conveyance by.taking advantage of this relationship. He would 
therefore be bound under the terms of the section to hold any 
advantage so gained for the benefit of the plaintiff. 

' But apart from either of these statutory provisions, their Lord- 
ships think that the plaintiff is entitled to succeed in his claim upon 
general principles of equity. So itisstrtelin Kerr en Fraud and 
Mistake (6th Edition, 469), dealing with the doctrine of Xestitutio 
in integrum, that a. party exercising his option to rescind is entitled 


to be restorc] as far as possible to his former position.” For this 


proposition, there is ample authority. In Queen v. Saddler’ Con- 
pany (1) Lord Blackburn says :— 

* Fraud, as I think,.renlers any transaction voidable at the elec- 
tion-of the party defraudel ; and if, when it is avoided, nothing has 


occurrel to alter the position of affsirs, the rights and remedies of. 


the parties are the same as if it had been void from the beginning.” 

In Dally v. Wonham (2), where a purchase by-the agent of a 
vendor was set aside upon much the same grounds as here, the 
vendor-plaintiff was given an account of rents and profits 
received by the defendant, from the date of the conveyance, the 
defendant being allowed credit in the account for all mcneys 
properly expended by him on repairs and lasting improvements, 
and all sums paid to the plaintiff on account of an annuity which 
was, aS in the present case, part of the consideration for the con- 
veyance. 

In Afulhallen v. Marum (3), the Lord Chancellor (Lord Lynd- 
hurst) in setting aside a lease which had been obtained by fraud 
and undue influence, said, “I shall give an account against the 
defendant from the time of filing the bill, but not before on account 
ofthe delay." In this case cleven years had elapsed since the date 
of the lease before the bill was filed. 

Reference might also be made to the form of decree proposed 
by Lord Westbury, L. C., in Zyrrel v. The Bank of London (4) and 
to Erlanger v. New Somórero Coys). 

Their Lordships think that in the case now teie them, where 
there is no difficulty in putting the parties back in the position 
which they occupied respectively on the 25th November, 1924, and 
where there is no proof of undue delay on the part of the plaintif 
in bringing his suit, he should have an account of the rents and 
profits of the immoveable properties from that date, the defendant 


(1) (1863) 10 H. L. C. 404 (420). (2) (1863) 33 Beav. 154. 
(3) 3 Dr. & War. 317. (4) (1862) 10 H. L. C, 26 
(5) (1878) 3 A. C. 1218. 
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being.entitled to credit in the account for all payments made by 
him to the plaintiff. Interest should be allowed at the usual rate 
upon both sides of the account, 


For the reasons given their Lordships will humbly advise His 
Majesty that the appeal of Satgur Prasad should be dismissed, 
and that of Mahant Har Narain Das allowed; and that the decree 
of the Chief Court of Oudh dated the znd May, 1928, should be 
varied by substituting for the words “ date of the suit” the words . 
* twenty-fifth of November, 1924," ani by adding after the words 
“possession by him” the words “the defendant-appellant being 
entitled to credit in the account so to be taken for all sums paid 
by him after that date to the respondent No. 1, and interest being 
allowed at the usual rate on both sides thereof.” In other respects 
the decree of the Chief Court will stand. | 


The appellant, Satgur Prasad, must pay the costs of Mahant 


| Har Narain Das before this Board, 


Barrow, Rogers and Nevill ; Socicitors for the Defendant. 
H. S. L. Polak : Solicitor for the Plaintiff. 


K. Ji R. E Defendants appeal dismissed : 
Plaintiff's appeal allowed. . 


Vor, LV] | PRIVY COUNCIL. 


Present: Viscount Dunedin, Sir Lancelot Sanderson and | 
Sir George Lowndes. 


KADIYALA VENKATA SUBAMMA AnD ANOTHER 
9. 


KATREDDI RAMAYYA, since deceased, AND OTHERS. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Mapras. | 


Probate and Administration Act ( V of 1881), Sections 4, 12, 90—Hindu 


Will in the Mufussil—Testator’s estate vests in she executor though probute . 


not taken out—Powers of such executor—Title of executor derived from 

Will, and not from grant of probate. 

‘The executor of a Hindu Will.made in the Mofussil and not governed by thc 
Hindu Wills Act, 1870, has the estate of the deceased testator vested in him, by 
virtue of Section 4 of the Probate and Administration Act, 1881, as from the date 
of the death of the testator, and he has all the powers conferred on an executor by 
the latter Act, although he has not taken out probate of the Will. Neither the 
vesting under Section 4 nor the power of disposal under Section go of the Act, is 
dependent upon the grant of probate. 

The Administrator-General of Bengal v. Prem Lal Mullick (1) and Mirsa 
Kurratulatn v. Peara Saheb (2) distinguished. 

In India, as in England, the title of an executor is derived from the Will, and 
not from probate, thóugh it is probate alone which authenticates his right and 
dispenses with proof of the execution of the Will, etc. (Evidence Act 1873, 
Sections 41, 91). 

Judgment of the Full Bench (Z. L. R. 49 Mad. 261) affirmed. 


Appeal No. 95 of 1929 from a judgment and order of remand, 
dated the 9th December 1925, of the High Court, Madras, setting 
aside decrees dated the r4th January x921 and 6th March 1922, of 
the Court of the Additional Subordinate Judge of Ellore. ` 


The only question for consideration on the present appeal was 
whether the executor of the Will of a Hindu not subject to the 
Hindu Wills Act, 1870, has the estate of the testator vested in him 
under Section 4 of the Probate and Administration Act, 1881 and 
has power to dispose of the properties of the testator for the purpose 


(1) (1895) L. R. 22 I. A. 107 ; I. L. R. 22 Calc. 788. 
(2) (1905) L. R. ga I. A. 244 ; I. L. R. 33 Calc. 116 ; 1 C. L. ]. 594. 
Note.—It would seem that their Lordships’ judgment, though given in refer- 
ence to Sections 4, 12 and 9o of the repealed Act of 1881, would be equally appli- 
cable under the corresponding Sections 211, 227 and 307 of the Indian Succession 
Act, 1925.—K. J. R. | 
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of discharging the debts due by the testator without having previ- 
ously obtained probate of the Will. 

The Full Bench of the Madras High Court having answered 
the question in the afirmative, the present appeal was preferred to 
His Majesty in Council. ; 

The relevant sections of the Probate and Administration Act, 
188r, are set out in their Lordships’ judgment, and the conflicting 
decisions of the Calcutta, Madras and Bombay High Courts 
are discussed by Spencer and Srinivasa Ayyangar, JJ. in their Order 
ot Reference and by Sastri, J. in delivering the judgment of the 
Full Bench ; (see Z. Z. R. 49 Mad. 267). 


Raikes, K. c. (with Narasinham and La&shthanne Rao ) for 
the Appellants : The Probate and Administration Act is an enabling 
statute and only applies where probate of the Will has been 
obtained. This is indicated by the preamble and by the heading 
of Chapter ri, and by Sections 12, 59 and 127. Till probate, the 
executor has the powers merely of a manager, The Calcutta High 
Court has consistently upheld this view; Sami v. Bhupendra (1) ; 
Sakina Bibee v. Mahomed (2). The judgments of Lord Watson 
in Zhe Administrutor-General of Bengal v. Prem Lal Mullick (3) 
and of Sir Arthes Wilson in: Mirza Kurratulain v. Peara Saheb (4), 
though not directly in point, support our contention. 


Sasiri, f. yelicd on the Board's judgment in Meyappa v. 
Suppramanian (5), but it was on appeal from the Straits Settlements, 
and the provisions of the Probate and Administration Act were not 
under consideration. 

Reference was also made to the contrary view'entertained by 
the High Courts of Madras and Bombay in Shaik Moosa v. Shaik 
Essa:(6) ; Narrondas v. Narrondas (7); Mahomed Yusuf v. Har- 
govandas Jiwan (8); Ganapathi v. Sivamalat, (9); and Bala- 
Arishnudu v. Narayanasawmy Chetty (10). 

Subba Rav for the Respondents was not called upon. 


(1) (1897) 1. L. R. 25 Calc. 103. 

(3) (1910) I. L. R. 37 Calc. 839 (842, 843). 

(3) (1895) L. R. 32 I. A. 107 ; I. L. R. 22 Cale. 788. 

(4) (1903) L. R. ga L A. 241 ; I. L. R. 33 Cale. 116 ; 1 C. L. J. 594. 

(8) (1916) L. R. 431. A. 113 ; 20 C. W. N. 833. 

(6) (1884) I. L. R. 8 Bom, 241. 

(7) (1907) I. L. R, 31 Bom. 418. (428). 
' (8) (1922) I. L. R. 47 Bom. 231. 

(9) (1912) 1. L. R. 36 Mad. 575. 

(10) (1912) 1. L. R 37 Mad. 175 (180). 
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Their Lordships’ judgment was delivered by 

Sir George Lowndes :—The appellants are beneficiaries 
under the will of one Madduru Venkata Subanna, who died on the 
sth January 1917. He was a Hindu residing at Pedakapavaram, in 
the Kistna District of Madras. The respondent, Madduri Ganga- 
mma, is his widow, and was appointed (as is now admitted) execu- 


trix according to the tenor of the will but has not obtained . 
probate. The other respondents are a minor son, adopted by the 


widow, and various persons interested in the properties of the 
testator under alienations made by the widow purporting to act as 
his executrix. ; j 

The suit out of which the appeal arises was instituted by the 
appellants to enforce their right to particular parcels of land which 
they alleged had been allotted to their shares under a family 
arrangement made shortly after the testator’s death, or in the alter- 
native for partition of the estate without regard to the alienations 
which, it was contended, the executrix had, in the absence of 
probate, no power to make, and which were further charged as 
fraudulent. ] 

The trial Judge held against the appellants as to the family 
arrangement, and this is no longer in dispute. He was of opinion, 
however, that the alienations were incompetent, and he accord- 
ingly passed a preliminary decree in the appellants’ favour, declar- 
ing the rights of the parties, and appointing a Commissioner to carry 
out the partition and to assess mesne profits. The Commissioner 
duly reported to the Judge, and eventually a final decree was made. 

Appeals and cross-objections were filed against both these 
decrees by some of the respondents, 'and on the hearing in the 
High Court the following question, upon which the decision of the 
appeals turned, was referred to a Full Bench, viz :— 

* Whether an executor appointed by a will made in the mufa- 
ssal of the Presidency has vested in him the estate of a testator 
and has all the powers of an executor as set out in the Probate 
and Administration Act, even though such executor does not 
obtain probate of the Will, or whether his powers, unless he obtains 
probate, are only those ofa mere manager as held in respect of 
executors previous to the Probate and Administration Act." 

The reference was heard by the Chief Justice and two puisne 
Judges, who recorded their opinion that— 

“In case of Hindu wills to which the Hindu Wills Act does 
not apply the estate vests in the executor (who accepts office) from 
the date of the. testator’s death, and that the provisions of the 
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Probate and Ad karane Act are - applicable, even though pro- 
bate has not been obtained.” 

The appeals then came on again before the galar Judges 
who by their order of the 9th December, 1925, set aside the 
‘decrees of the trial Judge and remanded the suit for disposal on 
the basis of their judgment, with directions to try the question 
of the dona fides of the widow’s alienations, and for that purpose 


* to ascertain what debts were outstanding at the death: of the 


testator. 

From this order of remand the appellants have brought their 
appeal to) His Majesty in Council, and the sole matter for the 
consideration of the Board is whether the judgment of the 
Full Bench, upon which the order under appeal rests, should be 
upheld. z 

‘The Hindu Wills Act (XXI of 1870) has no application to 
the present case, but the greater part of the Probate and Admini- 
stration Act (V of 1881) applies to the wills of Hindus generally, 
and it is upon the terms of this Act that the result of the appeal 
turns. 

The authorities have been discussed at length by Rae 
swami Shastri, J., who delivered the judgment of the Full Bench, 
and their Lordships think that nothing can be added by them to 
his careful examination of the case-law on this subject. They will, 
however, refer later on to two decisions of the Board which have 


“been relied upon by the appellants. ; 


There has been a divergence of opinion between the High 
Courts of Madras and Bombay on the one hand, and of Calcutta 
on the other. Itis the view of the former that has now prevailed, 
and their Lordships think that it is undoubtedly the right one. 

The provisions of the Act directly in point are the first part 
of Section 4 and Sub-sections (1) and (2) of nerkon go, which run as 
follows :— 

“Section 4. The executor or administrator, as the case may 
be, of a deceased person is his legal representative for all purposes, 
and all the property of the deceased person vests in him as such.” 

* Section 9o. (1) An executor or administrator has, subject to 
the provisions of this section, power to dispose, as he thinks fit, of 
all or any of the property for the time being vested in him under 
Section 4. : ' 

“ The power of an executor to dispose of immovable property 
so: vested im him is subject to any restriction which may be imposed 
in this behalf by the will appointing him, unless probate has been. 
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granted to him, and the Court which sae the probate permits 
him by an Order in writing, notwithstanding the restriction, to dis- 
pose of ahy immovable property specified in the order in a manner 
permitted by the order....,...." 

The reasoning of'the Calcutta decisions as to the meaning of 
Section 4 was based largely on the preamble, which.showed that 
.the object of the Act was to provide for grants of probate and 
letters of administration, and upon the heading of Chapter II, in 
which the section occurred, “of grant of probate and letters of 
administration," and it was thought to follow from this that “ exe- 
cutor " in Section 4 could only mean an executor to whom probate 
‘had been granted. 

This argument was elaborated Lefore their Yonne ‘and 
-reference was made to other sections of the Act which, it was urged, 
contained. the same implication, particular reliance being placed 
upon Sections r2 and 59. 

. With regard to the first branch oP the argument, their Lord- 
ships note that the wording of the opening paragraph of Section 
4 is identical with that of Section 179 of the Succession Act of 
1865, which occurs in.a chapter bearing the same heading as that 
of Chapter II of the Act of 1881. | But, so far as their Lordships 
are aware, it has never been held that Section 179 of the Act of 
1865 applies only to an executor who has proved the will. 


Section 12 of the Probate and Administration Act no doubt | 


implies that until probate is granted the willis not "established," 
and it validates all intermediate acts of the executor. It is con- 
tended for the appellants that this necessarily leads to the inference 
that: before probate there is no valid will and no authority in 
the executor. This was the view taken by West J. in Fatima v. 
Shaik Essa, (1) but which failed to find acceptance on appeal [S%aik 
Moosa v. Shaik Essa (2)]. It is, their Lordships think, based upon a 
misconception of the object of the section. Before the grant, it is 
obvious that in every case where either the will itself, or anything 
done under it by the executor, is challenged, proof of execution 
and'capacity on the part of the testator, and of the appointment 
of the executor, would be required. The object of the section is 
only to get rid of this multiplication of proofs. Probate once gran- 
ted authenticates the will against all the world ; it affords a ready 
means of proof of the contents of the will (see Sections 41 and 
gt of the Evidence Act); and it isa complete answer by the exe- 


(1) (1833) I. L. R. 7 Bom. 266. 
(a) (1884) 1. L, R. 8 Bom, 241, 
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PG cutor to dny challenge of his authority as such. The provisions 


1933, ofthe section do not, in their Lordships’ opinion, suggest that 
Kadiyala Venķata before probate the executor had no title, but are only intended to 
ubam simplify the proof of his title as dating from the testator’s death. 
Katredg Ramayya. Section 59 merely amplifies the position by making probate 
eee conclusive of the executor's representative title against debtors of 
the estate, and provides for their indemnification on making pay- 
: ments to him. This again is only a matter of simplification of 
* proof, with the necessary corollary protecting debtors who have 
paid on the faith of the probate. 
z* There can be no doubt that in England the title of an execu- 
«toris derived from the will and not from probate, though it is 
' probate alone which authenticates his right (see Williams on Execu- 
tors, 12th edition,” p. /1226).:. Section 12 of the Probate and Admi- 
nistration Act isa yeproduétion of Section. 188 of the Succession 
Act of 1865, and it has always been recognised that the latter Act 
was largely based on English law. It is not suggested that this 
doctrine is for any reason inapplicable to the wills of Hindus, and 
their Lordships think that the material parts of Sections 4 and go, 
"which are set out above, afford a strong indication in themselves 
4 that the legislature intended to adopt it. 
Section 4 makes no reference to probate, nor does the defini- 
*.  . + tion of “executor” in Section 3 (again a reproduction from the 
f Act of 1865) suggest that probate is any part of his title: he is 
^ - merely the person to whom the testator has confided the carry- 
ing out of his dispositions. 

So, too, Section go (2) clearly conceives of an executor not 
clothed with probate being able to dispose of the property “vested 
in him under Section 4.” It makes such power subject to any res- 
triction imposed by the will “unless probate has been granted,” in 
which case the Court may relieve him from the restriction. In 
view ‘of the terms of this section their Lordships think it would be 
impossible to hold that before probate nothing vested in the execu- 
tor, and that he had no power of disposal at all. 

Reference was made in argument to the terms of the original 
Section 90, which was repealed in 1889, when the present section 
was substituted. It may well be that upon the old section the 
argument on behalf of the appellants would have had more force, 
but their Lórdships have to interpret the Act as it has stood 
since 1889, and they cannot attribute to Section 4a meaning based 
on the reading of the repealed section. 

It only remajns to consider whether the two decisions of this 


Sir Gebrge Lowndes. 


t 
[as 
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Board, to which allusion was made above, afford any support to the 
appellants, 

- In Zhe Administrator-General of Bengal v. Prem Lal Mullick 
(1) the executors of a Hindu testator, whose will was governed by 
the Hindu Wills Act of 1870, after obtaining probate, transferred 
to the Administrator-General * all estates, effects and interest vested 
in them by virtue of the probate.” Such a transfer was authorized 
in the case of “ any private executor ” by Section 31 of the Adminis- 
trator-General’s Act, II of 1874. The majority of the Judges before 
whom the case came in the Calcutta High Court held that the 
executors of a Hindu will, governed by the, Act of .1870, were not 
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before the Board. 


The judgment was delivered D Lord Watson, Sho i in assis 
with various portions of the Succession Act Which v» were incorporated 
in the Hindu Wills Act, says :— Cu 


“ It is sufficient for the purposes of this case to refer to two of 
these clauses. Section 181 is to the effect that probate can be 
granted only to an executor appointed by the will. Section 179 


provides that the executor or legal administrator, as the case may be, * 


of a deceased person shall be his legal representative for all: 


purposes, and that all the property of the deceased person shall 
vest in him as such." 

He continues as follows, and it is this passage which is princi- 
pally relied on in the present appeal :— 


“Tt is not disputed that the immediate effect of the Act of 1870 
was to place a Hindu executor who was in a position, and chose, to 
take advantage of its provisions, on precisely the same footing as the 
executor of an Anglo-Indian testator, in so far as concerns the taking 
out of probate, and the vesting in him of the estate of the deceased. 
The will of the late Nundo Lal Mullick was executed in August, 
1889 ; and his executors therefore, on their obtaining probate, 
became immediately vested, by force of statute, with tbe whole 
estates which belonged to him at the time of his decease." 


The question now before their Lordships, viz., as to the effect 
of the words of Section 179 (reappearing in the present case as 
Section 4 of the Probate and Administration Act) unaccompanied 
by probate, was clearly not under the consideration of the Board 
in the case cited, as the authority to transfer under Section 31 
of the Administrator-General’s Act was expressly dependent upon 


(1) (189s) L. R. aa I. À, 107 3 L L. R. 22 Calc. 788. 
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the grant of probate, and their Lordships have no doubt that the 
words used by Lord Watson were not intended to have the wider 
signifigance which the appellants seek to attribute to them. 

In Mirza Kurratulain v. Peara Saheb (x) the question consi- 


Ramayya. dered by the Board was one of estoppel, affecting a Mahomedan 


rge Lowndes. 


$ 


f 


^s dents. 


will of which probate had been granted. Here again, therefore, 
the contention now raised as to the effect of Sections 4 and go of 
the Act of 1881 standing alone, did not arise, and the only support 
that the appellants claim from it is derived from two sentences in 
the judgment which will be found on pp. 256 and 257. The first 


. * of these speaks of “the title thus conferred upon every executor 
"'who has obtained probate," and the second, of the trusteeship for 


‘the purposes of the will “ created......... by the will established by 


v the probate" Their, Lordships are unable to treat these isolated 


quotations as affording any support to the argument of the appel 
lants. There is, they think, nothing in the judgment of Sir Arthur 
Wilson, read'as a whole, to suggest that the vesting under Section 4, 
or the power of disposal under Section go; is dependent upon the 
grant of probate. : 

For the reasons given their Lordships are of opinion that the 
order of reniand made by the High Court on the gth December, 


: 1925, was right, and that this appeal should be dismissed, and 


they will humbly advise His Majesty accordingly. The appellants 
must pay the costs of the respondents of the appeal. 

Douglas Grant and Dold : Solicitors for the Appellants. 
Chapman Walker and Shephard: Solicitors for the Respon- 


K. J. R. Appeal dismissed, 
(1) (1905) L. R. 32 I. A. 244 ; I. L. R. 33 Calc. 116; 1C. L. J.'s94. 


Vor. LV.] ^ privy oviti. 
PRESENT: Viscount Dunedin, Sir Lancelot Sanderson and Sir 
George Lowndes. 
FAQIR CHAND AND OTHERS RC. 
v. | 1931. - 
AZIZ AHMAD KHAN.AND OTHERS. December, 55. 4 
TT — Wa 


[Ox APPEAL FROM THE HicH COURT OF JUDICATURE AT 
ds Eu. dud ALLAHABAD.] 


Transfer of Property Act (IV of 1882), Sec. 82, construction of—Meaning of 
the term “incunbrance "—Cioil Procedure Code (Act V of 1908), 
Order 1, Rule 9—Non-joinder of parties, dismissal of suit for, when justi- 
fied. ` : Quee T 
"The word “ incumbrance ” in Sec. 82 of the Transfer of Property Act, 1862 

(as it stood before its amsndment by Act XX of 1929) is a term of wider connota- 

tion than “ mortgage." Under Section 82, to arrive at the value for contribution 

purposes of each of several properties on which a particular mortgage is secured, 
the amount of all prior incumbrances upon such properties must be ascertained 
and deducted. Where properties A, B and C are all made security for one mort- 

gage, if property A is subject to a prior incumbrance jointly with properties X, 

Y and Z, the rateable share to be attributed to property A under the prior > 

incumbrance must necessarily be assessed in order to asoertain its value for the 

purposes of the mortgage. 

On a claim for contribution, where the plaintiff had failed to briog all the 
parties concerned on the record and the suit was in consequence dismissed by the 
trial Judge, Aeld, by the Privy Conncil, that, in the circumstances, the suit was 
rightly dismissed, as it was not merely a question of non-joinder of parties 
(Order t, rule 9, Civil Procedure Code) and the detect could not be remedied by 
bringing the necessary parties on the record. 


Judgment of the High Court (7. L. R. 50 All. 569) reversed. 


Appeal No. 21 of 1930 from a decree of the High Court, 
Allahabad, dated the 4th January 1928, reversing the decree of the 
Subordinate Judge of Moradabad, dated the 13th November 1923, 
and remanding the suit. 


The facts of the case are set out in the judgment of the High 
Court, Allahabad, reported in Z. Z. R. 50 All. 560. 


The questions for consideration on the appeal were (1) whether 
the suit was barred by the Limitation Act, and (2) as to the proper 
construction of Section 82 of the Transfer of Property Act, 1882, 
as it stood before its amendment by Act XX of 1929. 


Dunne, K. C., (with Parikh) for the Appellants submitted, on 
the question of limitation, that the plaintiff had no charge upon. 
immoveable property, and the suit was in effect by a co-judgment- 
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debtor for contribution, ani was barred, having been brought more 
than 3 years from the date of the payment (rgth July 1916.) 
Art. 99 and not 132 of the Limitation Act was the appropriate 
provision to apply. l 

[Sir George Lowndes observed that this was a,case of a mortgage- 
decree, under which the judgment-debtor is not ordered to pay 
the amount, but on default of payment, the property.'is ordered to 
be sold. A “joint decree” in Article go means a decree against 


a number of persons, any one of whom is entitled to pay it off]. . 


On construction of Section 82 of the Transfer of Property Act, 
reference was male to Sections 95 and 100, and it was submitted 


that Section 82 dil not per se create any charge at all. 


The following: authorites were cited anl discussed : S/d Lal v. 


` . Munni Lal (x) ; Raj Kumari Debi v. Mukunda Lal Bondopadhyaya 
U (2); Mahomed Ibrahim Hossain Khan v. Ambika (3); Hari Raj 


Singh v. Ahmed Uddin (4); Digambar v. Harendra (5); Khasay 
v. Jugla (6) ; Umar Ali v. Asmat Ali (7). 

Their Lordships’ judgment was delivered by í 

.Sir George Lowndes :—This appeal is concerned with a 
tangle of mortgages made over a number of years by one Jamil ul 
Rahman. He owned or hád interests in a variety of immoveable 
properties which were scattered over the different transactions. 
Some have been brought to sale by .one mortgagee or another ; 
some have been redeemel by puisne mortgagees for the protection 
of their own interests, ani subsequently transferred to other parties 


* subject to tbe rights of prior incumbrancors ; in some cases arrange- 


ments have been made as to the contribution due by the purchaser 
of this or that property; but no final settlement as between all 


the parties concerned has ever been come to either in or out of 
court. 


‘The mortgage with which the present proceedings are directly 
concerned was dated the 23rd September, 1899. It was the sixth 
in the series in order of date and comprised ten different properties, 
eight of which were also included in one or other of prior or. subse- 
quent mortgages. 


(1) (1921) I. L. R. 44 All, 67. 
(2) (1920) 35 C. W. N, 383. 
(3) (1911) I. L. R. 39 Calc. 527; L. R. 39 I. A. 68 ; 15 C. L. J. 411. 
. (4) (1897) I. L. R. 19 All. sas à 
- (5) (1909-10) 14 C. W~. N. 617. 
(6) (1906) I. L. R. 28 All. 432. 
< (7) (1930-31) I. L. R. 58 Calc. 1167. 
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In rgrr the mortgagee under this deed sued upon his mortgage. 
A preliminary decree in the usual form was made on the 2oth 
September, 1912, and a final decree for sale on the 16th May, 1914. 

Thereupon one Chotey Lal, the first defendant in the suit, a 
puisne mortgagee in respect of one of the properties which had 
been ordered. to be sold, known as Nagla, satisfied the decree* 
by a, payment of Rs. 20,000 odd, and by a deed of the rsth 
July, 1920, transferred the rights which he had thereby, acquired to 
;the first'respendent and the predecessor in title of the other respon- 
dents. = 

Chotey Lal's object was apparently to free Nagla from further 
liability, and having regard to similar arrangements which he had 
made with other parties who were also incumbrancers of Nagla, 
to provide for the realisation of the moneys due under the decree 
from two other properties known as Shadipur and Inayetpur. 

In pursuance of the terms of this deed the respondents 1 to 8 
on the 25th April, r922, instituted the suit out of which this appeal 
has arisen. They impleaded thirty-six defendants as persons 
having an interest in the mortgaged properties, and prayed that 
in default of.payment of the sum of Rs. 26,972-8-o with further 
interest, the amount claimed as due under the decree transferred 
to them by Chotey Lal, the Shadipur and Inayetpur properties 
should be sold. In the alternative they prayed for an account 
and contribution. 

Nine different statements of defence were filed by different 
Sets of defendants, but this appeal is concerned only with two of 
them, viz, that of the appellants Nos. r-4, who are interested in 
Shadipur, and that of appellant No. s, who is interested in 
Inayetpur. 

The trial Judge held that the plaintiffrespondents' claim to 
realise their dues from Shadipur and Inayetpur only was not main- 
tainable. This claim was abandoned in the Court of Appeal and 
may therefore be disregarded. 


On the alternative claim for contribution, which he thought must 
necessarily involve a detailed examination of all liabilities affecting 
each of the properties; he held that the plaintiffs had failed to bring 
all the parties concerned on the record, and had also failed to put 
before him materials sufficient to enable him to work out the 
account. He accordingly dismissed the suit, his decree being dated 
the r3th November, 1923. 

The plaintiffs appealed to the High Court at Allahabad, the 
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learned Judges of which disagreed with the trial Judge as to the 
basis upon which the contribution fell to be assessed. They were 
of opinion that “ the learned Judge of the Court below was wrong. 
in believing that it was incumbent on him to find out, in the case 
of each prior mortgage, what were {the properties mortgaged along 
with, any of the items mortgaged ‘under the sixth transaction, what 
were the values of those Properties, who were the owners of those 
properties, and so on.” They, therefore set aside the decree of 
the trial Judge, and remanded the suit to be disposed of by him 
in accordance with the remarks contained in their judgment. He 
was also directed to bring on the record any parties whose presence 
befote him he should still find to be necessary. l 

' Of the parties who defended the appeal in the High Court, 
only the present appellants have come up to His Majesty in 
Council to support the decree of the trial Judge. The respondents 
have not appeared. 

The right to contribution in this case is governed by Section 82 
of the Transfer of Property Act, 1882. A new section has now 
been substituted by an amending Act (XX of 1929), but it is not 
necessary for their icr to refer to the changes which have 
been effected by it. 

The first paragraph of the section in question is the material 
one. It is in the following terms :— 

“Where several properties, whether of one or several owners, 
are mortgaged to secure one debt, such properties are, in the 
absence of a contract to the contrary, liable to contribute rateably 
to the debt secured by the mortgage, after deducting from the value 
of each property the amount of any other incumbrance. to which it 
is subject at the date of the mortgage.” 


To arrive at the value for contribution purposes of each of 
several properties on which a particular mortgage is secured, it 
is clear that the amount of all prior “ incumbrances " upon such 
properties must be ascertained and deducted. Their Lordships 
are in agreement with the High Court that “ incumbrance ” is a 
term of wider connotation than “ mortgage,” but they are unable 


` to follow the learned Judges in the argument they base upon this 


proposition, Where properties A, B and C are all made security 
for one mortgage, if property A is subject to a prior incumbrance 
jointly with properties X, Y and Z, their Lordships think that 


“the rateable share to be attributed to A under the prior incum- 


brance must necessarily be assessed in order to ascertain its value 
for the purposes of the mortgage. In the view taken by the High 
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Court all that would be necessary in such a. case would be to see 
what was the total amount of the prior incumbrance to which A 
was liable, irrespective of the question whether that liability was to 
be shared by X, Y and Z. Their Lordships are unable to adopt 
this view of the meaning of Section 82. It would no doubt greatly 
simplify the enquiry in such a case as the present, but simplification 
would only be attained by a sacrifice of what they regard as the 
principle involved. 

- .The view taken by the trial Judge upon this part of the case 
was, in their Lordships' opinion, the right one, ani as it does not 
appear to have been contended in the High Court that, upon 
this basis, there were sufficient materials before the Court to work 
out the necessary account, their Lordships think that the suit was 
rightly dismissed. If it had been merely a question of non-joinder 
of parties their Lordships would, having regari to the provisions 
of Order 1, Rule 9, of the Civil Procedure Code, have agreed with 
the learned Judges of the High Court that the defect could be 
remedied in the way pointed out by them. 

Their Lordships have not found it necessary to deal witha 
question of limitation which was discussed at considerable length 
in the High Court, and the finding upon which has been contested 
by the appellants’ counsel before the Board. The question is one 
of considerable complexity, and they think it undesirable to make 
any pronouncement upon it in an ex parte appeal. 

For the reasons given their Lordships think that the appeal 
should be allowed ; that the decree of the High Court should be 
set aside, and that of the trial Judge, dated the 13th November, 
1923, restored. They will humbly advise His Majesty accordingly. 
The respondents r to 8 must pay the costs of the appellants both 
in the High Court and before this Board. : 


Douglas, Viral and Dold < Solicitors for the Abel. 
K. J.B. ` Appeal allowed. 
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Present: Viscount Dunedin, Sir Lancelot Sanderson and 
Sir George Lowndes. RO a 


HANS NATH AND OTHERS 
V. 


 RAGHO PRASAD SINGH. 


[ On APPEAL FROM THE HIGH Court OF JUDICATURE AT 
ALLAHABAD, | 


Pre-einption—Acquisition by strauger-vendee of status of co-sharer after suit 
and before decree—Civil Procedure Code (Act V of 1908), Sec. 100—Gift or 
sale—Finding of fact. i 
Held, that in cases not governed by the Agra Pre-Emption Act, XI of 1922, 

(as amended by Act IN of 1929), in a suit for pre-emp ion, based on village 

custom, brought by a co-sharer in the village, the 'defendant-purchaser, though a 

stranger at the date of the sile sought to b» pre-empted, can, by obtaining a gift 

to himself of a share in the village subsequent to the institution of the suit-and 
prior to the passing of the decree, defeat the plaintiff-pre-emptor's claim. The 
doctrine of lis pendens, as embodied in Seclion 52 of the Transfer of Property Act, 

1882, has no application to such a case. 

Caselaw reviewed. 

The object of a custom of pre-emption is as far as possible to prevent strangers 
to a village from becoming sharers therein. 

When the question at issue was, whether a deed of gift was merely colourable 
and was in reality a sale, the finding of the first appellate Court, on the evidence, 
that the transaction was a gift, isa finding of fact binding upon the High Court 
in second appeal. [See Sec. 100, Civil Procedure Code. | 

Consolidated appeals No. 133 of 1929, by special leave, ff6m 

decrees of the High Court, Allahabad, dated the 7th January 1947, 

affirming a judgment and decree, dated the 22nd October 1923, of 

the District Judge of Gorakhpore, and reversing a judgment and 
decree, dated the 18th April 1923, of the Subordinate Judge of 

Gorakhpore. 


~The main question for determination on the appeal was, whether 
in a suit for pre-emption the defendant-venlee could improve his 
status affer the date of the institution of the suit so as to defeat the 
plaintiffs right of pre-emption. 
Dube, K. C. for the Appellants, 
Raikes, K. C. and Abdul Majid for the Respondent. 


During the arguments reference was made to'the following 
authorities, in addition to those cited in the Board's judgment ;— 


Vor, Lv.]. PRivy CouNcii. 


$ o 
Muhammad Husain v. Niamatun Nissa (1) ; Dalganjan v. Kalka (2) ; 
Narain Singh v.. Parbat Singh (3); Manpal v. Sahib Ram- (4); 
Füiyas Husain Khan- v. Prag .Narain (s) ; Kasia v. Ram Jag (6); 


Parta. Singh v. Daulat (7); Umrao v. Làshhnian (8) ; Nihal-Singh - 


v. Chanda(g); Haji: Sultaw-v. Masitu (10); Deb’ Narain” v. 
Ajudhia (1:7); Sheobaran Singh v. Külsum-un-nissa (12) ; Sheikh 


Enatullah v. Kowsher Ali (13) ; No. 26 Punjab Record -1908, page 


T44; AN. go. Punjab Record 1909, page-338 (E. B:); Nov or 


Punjab Record 1909, page 433° ( F7 Bi); NG: 53 Punjab 


Record 1917, fage-204 ; Rai Gaya Prasad 9. S. Faiyas Husain (14). 
Their Lordships’ judgment was delivered-by ` 
Sir, George. Lowndes::—The dispute in this appeal is as to 


the appellants’ right to pre-emption in respect-of- a 234/16-share in^ 


each of two-villages known as-Mouz1 Khurma anl Jungle-Khurma: 


Onctheé-.27th July, 1921, the- shares-in question: were sold- by one 
Thakur Prasad to the. respondent. It is admitted that ‘at~the 'daté'- 


of the sale the vendor and all-the appellants-were co-sharers in-the- 
villazes, ani that the respondent-was not. 
Two. suits were instituted in the Court of the Subordinate Judge 


of Gorakhpur.on.the rsth ani 26th July; 1922, respectively "by thé- 


different -appellants against the-ven Jor and-the respondent;in which’ 
the right of pre-emption by village cüstom was asserted. 

:On,the.2nd November, 1922, during the pendency of these suits; 
the. respondent-acquired, ex fasie by gift; from another-’co-sharer- a 
small,,independent -fractional share in the villages. -- If this transfer’ 


had been made before sait raised, and:had-adniittedly been: ‘by: gift; 


it could.not have been sugzested -that.the custom alleged by the 
appellants:applied. 
On. the. execution of the.transfer.last referred toa third suit 


No. 859 of 1922, was instituted by -two of the-appellants; alleging: . 


(1):(1897) I. L. R.:20.AII. 882 - 

(2) (1899)4.. L. R. 22 All. 1. (F. B.) 

(3) (1901),I. L. R. 23 All. 247... 

(4) (1905) I. L- R. 27 All. 544 (F. B.). 

(5) (1997) I. L. R. 29 All. 339 (P. C.); L. R. 34 I. A. 102 : 5 C. L. J. 563. . 
(6) (1913) Iv L, R. 36 All. 6o. 

(7) (1913).I. L. R. 36 All: 637- 

(8) (1924) I. L. R. 46 All. 321.. 

(9) (19251. L. R. 47 All. 424. 
(10) (1926) I. L. R. 48 All. 689. . 

(11) (1927) E. L. Ré 49 All. 696, ^ ' 
(12) (1927)-L. L. R. 49 All. 367 (PC). 

(13) (1926531. C..W - N. 14 (Special-Berich.) ; 44 C. L. Ji 194. 
(14) (1929) I,.L. R. 5 Luck. 12 (F, B.)z... 
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that the gift was merely. colourable and that the transaction was” 
in reality. a sale to the respondent, and claiming the right of 
pre-emption in the fraction concerned, the value of which appears 
to have been in the neighbourhood of Rs. 20. This suit was 
accordingly institute1 in the Munsiff’s Court, but was transferred 
to the Court of the Subordinate Judge, and all the three suits were 
trie toget her. 

Issues were raised as to the custom, the gift, the brem 
right of the plaintiffs, and the sale price. The Subordinate Judge 
held the custom to be proved on the strength of entries in the 
wajib-ul-ars of each ofthe two villages. He was of opinion that 
the alleged gift was in reality a sale for Rs, 21-4-0 ; that the plain- 
tiffs (the present appellants) had under the custom a preferential 
right over the respondent : and that the sale price in the case of 
the original transaction was that stated in the deed, viz., Rs. 12,000. 
He accordingly, on the 18th April 1923, made decrees for pre- 
emption in all the three suits upon the usual terms. 

The respondent appealed in each suit. His appeal in the 
two suits first instituted went in the ordinary course direct to the 
High Court, but that in the third suit (No. 859 of 1922), owing 
to the small value of the property, wentto the District Judge, and 
was decided by him with ‘commendable promptitude on the a2nd 
October of the same year. He, for the reasons stated in his judg- 
ment, disbelieved the evidence of the plaintiffs? witnesses as to the 
payment for the fraction, ani held that the transaction was a gift, 
and he accordingly dismiss2d the suit. : 


The appeals in the other two suits took more than three and 
a half years to reach a hearing in the High Court, which their 
Lordships cannot but regard as unfortunate. By that time a second 
appeal in the other suit, which had been filed from the decree of 
the District Judge, was also ripe for hearing. All the three appeals 
càme before the High Court on the sime day, but that from the 
District Judge’s decree (Suit 859 of 1922) was decided first. It met 
with but short shrift. The learned Judges held, no doubt quite 
correctly, that the finding of the lower appellate Court as to the 
gift was a finding of fact which was binding upon them in second 
appeal, and that therefore the suit was rightly dismissed. 


They then proceeded to consider the other two appeals, which 
they dealt with by one judgment, There was apparently no argu- 
ment as to proof of the custom, the judgment being based upon the 
assumption that it was duly established. They were of opinion that 
the plaintiffs (the present appellants) had “ entirely failed to prove 
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that the deed of gift was in reality a deed of sale," and held, follow- 
ing a previous decision of their own High Court [ Baldeo Misir v. 
Ram Lagan Shukul (1)}, that the respondent had acquired by the 
gift “an indefeasible right as a co-sharer in the village before the 
first Court’s decree,” and that this defeated the appellants’ claim. 
They accordingly set aside the decrees passed by the trial Judge, 
and dismissed these suits also. A consolidated appeal in all the 
three suits now comes before the Board by special leave, 

The limits within which effect should be given to a customary 
right of pre-emption, such as the appellants assert in the present 
case, have been the subject of constant discussion in the Courts 
of the Province of Agra. Such cl.ims appear to be of great fre- 
quency, and a Special Bench of the High Court at Allahabad seems 
to have been constitute! to deal with them in order to ensure 
uniformity of decision. In 1922 it was thought desirable to legis- 
late, and the Agra Preemption Act XI of 1922 was passed, Sec- 
_ tions 19 anl 20 of which dealt with questions similar to those 
which have been debated in the present appeal, but it was held ‘in 
several cases that no change had been made in the law as previ- 
ously interpreted by the High Court, and in accordance with which 
the decision under appeal was given. The Act of 1922 was even- 
tually amended by Act IX of 1929, Section 5 of which enacts 
that a right of pre-emption cannot be defeated by a gift subsequent 
to suit. The question in issue between the parties in these appeals 
therefore can hardly arise in the case of future transactions. It 
is common ground that the present case falls to be decided upon 
the law as it stood before the passing of Act XI of 1922, and their 
Lordships think that if there was a current of decision in the 
Allahabad High Court against the contention of the appellants, 
as the judgment of the Appellate Court would seem to- indicate, it 
should not now be disturbed, if not manifestly wrong. 

When a sale has taken place to a stranger there are three possi- 
ble views as to the rights of a co-sharer, viz., (1) that an indefeasible 
right of pre-emption arises by the sale itself, and that no change 
in the status or relations of the. parties after the sale can affect the 
question belween them; or (2) that the criterion must be the 
position of the parties when the right is formally asserted by the 
institution of a suit ; or (3) that the validity of the claim must be 
judged on the facts existing on the date when a decree has to be 
passed, 

The first view, for which theoretically a good deal could be 


(1) (1923) L L. Re 45 Alle 709, 
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said; has been definitely discarded in the Allahabad Court. So it 
has beén held in several cases that where between thé dates of 
what may be called for convenience the pre-emption sale and the 
institution of the suit, the pre-emptor has lost his status a8 à 


* co:shater by the partition of the village, (a) or the strangér-purcháser 
$. has re-sold to another co-sharer, (b) or has become himself a co- 


sharer by an undisputéd purchase or by a gift, (c) the right of pre- 
emption is lost. `` 

Counsel for the appellaiits does not dispute the correcthess of 
any of these decisions ; his contention is that the sécond view is 
the fight ene; in the judgment under appeal it was the third view 
that prevailed. 

There are no doubt expressions here isi there in the decided 
cases which suggést that the date of the institution of the Suit is 


the cruciàl date, (d) and there is a definite body of authority that a 


re-sale by the strangerpurchaser affe ssi? Will not defeat the 
preemptor, (e) but these decisions may all, their Lordships think, 
be ascribed to thé operation of the doctrine of Ys géndeni as 
embodied in Section 52 of the Transfer of Property Act, 1883, 


“and not to any special aspect of the law of pre-emption. 


Apart from these cases the cursus curie is, théit Lordships think, 
clearly against the contention of thé appellants. It was held as 
long ago as 1899 by Strachey, C. J. and Banerji, J. that a partition 
of the village effected after suit filed, but before decree, deprived 
the pre-emptor of his right : Ram Gopal v. Pidri Lal (1). Follow- 
ing this decision and quoting from-the judgileüt Of the leathed 
Chief Justice at p. 444, a case almost precisely similar to the One 
now before their Lordships was decided in Janay, 1920, by 
Tudball and Rafiq, JJ, who held that the vendee's acquisitión by 
gift. of a share in the village pending suit defeatéd the claim of the 
plaintiff co-sharet to pre-emption : Bihari Lal v. Mohan Singh (2). 
It is not suggested that either of these decisidns has been ‘disséhted 
from in principle in the Allahabad Court; on thé contrary, the 


“ doctrine that the plaintiff's preférential ‘right must bé in éxisterice 


(a) Saut Prashil v. Tshav Dar, (1899) I. L. R. at All. 374- 

(5) Sekr Mal v. Huknin Siigh, (1897) I. L. R. 40 AIL 106. 

- (©) Rum Hit Singh v. Narain Rai, (1004) I. L; R 26 All. 389 

(9) Bhagwan Das v.-Mohan Lal, (1903) I. L. R. as All. 421 ; Roban Singh 
v. Bhau Lal, (1909) I. L. R. 31 All. 530. 

Ye) Ghasitey v. Gobind Das (1908) I. L.R, go All. 467 ; Kehar Sihgh v. 
Fahangir Singh, (1925) I. L. R. 47 All. 625. 

(1) (#849) I Li R. à: AIL 44r. 

(2) (1920) I. L. R. 42 All. 268. 
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at the date of the decree has been treated as the settled law. of 
the province: Baldeo Misir v. Ram Lagan Shukul (supra) (1) ; 
Qudrat-un-nissa v. Abdul Rashid (2); Ram Saran Das v. Bhagwat 
Prasad (3). 

This being the state of the authorities in the light of which the 
present appeals came before the Board, it only remains to consider 
whether the view taken by the Allahabad High Cojut, that the 
decisive date is that of the decree, is one that can reasonably be 
supported. 

The argument for the appellants which would make the filing 
of the suit the fact which crystallizes the rights of the parties is 
mainly based upon the maxim “ pendente lite nihil innovefur.” So 
far as the principle of this maxim finds expression in Section 52 
of the Transfer of Property Act, it undoubtedly applies, and due 
effect has been given to it in cases where the defence relied upon 
the resale to.a co-sharer pending suit: see the instances cited 
above. But no authority has been brought to their Lordships’ 
notice which would give a wider application to the maxim than 
this, or would suggest a general doctrine of the law that nothing 
occurring between the date of the institution of the suit and the 
decree could alter the relations existing .between the parties. 
The maxim has been cited and the doctrine considered in many 
cases (4) before the passing of the Transfer of Property Act, but 
it has never, so far as their Lordships can discover, been applied 
except in cases which would now come under Section 52 of that 
Act. Its application in England is. discussed in Storey's Equity 
Jurisprudence, '$ 405-6, where the cases are collected, but the 
learned author secms to regard the maxim as appllcanic only to 
“a purchase made of property gus in litigation"; see also 
Bellamy v. Sabine (5). 

It has also: been. brought to their Lordships’ notice that the 
'Courts of neighbouring provinces have dissented from the Allaha- 
bad decisions on various points and various grounds, but in the 
view their Lordships have taken of this appeal, they think that 


(1) (1923) I. L. R. 45 All, 709. 

(2) (1926) I. L. R. 48 All. 616. 

(3) (1928) I. L. R. 51 All. 411. 

(4) Ravji Narayan v. Krishnaji Lakshman, (1874) 11 Bom, H. C. R. 139, 
and cases there cited ; Manual Fruval v. Sanagapalli, (1872) ; Mad. H. C. R. 
104; Krishnappa v. Bahiru, (1871) 8 Bom. H.C. R. 55; Brahannayaki v. 
Krishna, (1885) I. L. R. 9 Mad. 92 ; Byramji v. Chunilal, (1902) I. L, R. a7 
Bom. 266. 

(5) (1857) 1 De Gex & J. 566. 
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"no useful purpose would be served by an examination of these 


cases. They are satisfied that the decision. of the: High: Court 
‘now under appeal is in accordance with a consensus of judicial 
opinion in the Agra Province, which they think should not now 
be disturbed. ‘It is stated by Sir John Edge, in delivering the 
judgment of the Board in Digambar Singh v.. Ahmad Said: Khan 
(1) that “in all cases the object (of a custom of pre-emption) is 
as far as is possible to prevent strangers to a village from becoming 
sharers in the village." If this object would not be attained by a 
decree in favour of the plaintiff-pre-emptor, it may not unreasonably 
be held that such a decree should not be passed. -In the present 
case it is not now: contested that thé respondent was at the time 


"when the appellants’ suits stood for adjudication’a co-sharer in the 


villages, and no decree which might have, been passed .in their 
favour could deprive him of his status as such. If the acquisition 
by him of a share after the pre-emption sale but before the suit 
was instituted would be effective to defeat the appellants’ claim, as 
it is admitted that it would, their Lordships think it difficult to see 
why the same reasoning should not be applicable in the case of a 


` Share acquired at any time before the adjudication of the suit. 


For these: reasons their Lordships are of opinion that these 
consolidated appeals fail and that the decrees. passed by .the: 
High Court must be affirmed, and they will humbly advise His 
Majesty accordingly. The M LH must pay íthe costs. Poe the 
respondent. £0 

H. S. L. Polak: Solicitor for the Appellants. 

- Hardcastle Sanders & Co. : Solicitors for the Respondent. 


K. J. R : " Appeals dismissed. 


(1) (1914) L. R. 4231. A. 18; I. L. R. 37 All. 129 ; a1 C. L. J. 237. 


* Reporter's Note :—1. Quaere, whether in view of their Lordships’ judgment, 
the contrary. view maintained by the Pubjab and Oudh Courts in No; 91 Punjab 
Record’ 1909, page.433, F. B., and I. L. R. 5 Lucknow 12, F. B., can now be 
sustained, 7 

2. Their Lordships in their judgment cite with approbation the Allahabad 
decisions that a re-sale by the stranger-purchaser to a co-sharer after suit would 
not defeat the pre-emptor; on this point too, the Courts in the Punjab have 
adopted a contrary view ; see inter alia, No. 53 Punjab Record 1911, page 204 ; 

;L.R. 11 Lahore 258 (F. B.)—&. J. R. 
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APPELLATE CIVIL. 


Before Mr. Justice M. N. Mukerji and Mr. Justice S. N. Guha. 


JOGES CHANDRA KHASNAVIS AND OTHERS 
V. a 


PRASANNA KUMAR MAJUMDAR AND OTHERS.* 


"Hindu widow—Relinguishment, nature of—Management of property in the 

“hands of reversioner—Family arrangement—Bona fides 

X A Hindu widow'éan’at any time relinquish her estaté—this having the effect of 
Biker the estate of the next heir. The rule originated-with the. idea of a 
retirement from the world, or extinction of desire for propetty,' which is tanta- 
mount to civil death, and leads to extinction of rights in property, so fat asa 
Hindu widow 1s concerned. The wish on the part of the widow must not be to 
leave the management in the hands of the reversioner for the time being ; but it 
must be a surrender of her life estate, There must be complete surrender or 
relinquishment of her estate. 


Behari Lal v. Madho Lal (1) referred to. 


A family arrangemant to ba valid and operative, must bs one concluded with 
the object of settling a dona fide dispute arising out of conflicting claims to pro- 
perty, which was either existing at the time, or was likely to arise in future. 
Bona fides is the essence of its validity, There must be either a dispute or at 
least an apprehension of a dispute, a situation of contest which is avolded bya 
policy of giving and taking, or else all transfers or surrenders will pass undera 
cloak of a family arrangement. 


Basanta Kumar Basu v. Lala Ram Sankar Ray (2) followed. 

Appeal by the Plaintiffs. 

Suit for declaration of title and for recove-y of possession with 
mesne profits. 

The material facts appear from the judgment. 

Messrs. Brojalal Chakravarty, Aiul Chandra Gupta, Prakash 
Chandra Pakrashi, Jatindra Nath Sanyal, Manindra Narain 
Majumdar and Phani Bhusan Chakravarty for thé Appellants. 

Dr. Sarat Chandra Basak, — essrs. Annada Charan Karkoon 


and Priya Nath Dutt for the Respondents. ; 
C. A. V. 


* Appeal from Original Decree No. 432 of 1928, against the decree of Babu 
Shib Charan Seal, Subordinate Judge, 2nd Court, of Mymensingh, dated the asth 
June, 1928. 

(1) (1891) L. R. 19 I. A. 30 ; I. L. R. 19 Calc. 236. 


(2)(1931) 55 C. L. J 205. p 
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The following judgments were delivered : 


Guha, J. :—This appeal is directed against the decision and 
decree of the Subordinate Judge, ‘second Court, Mymensingh, dated 
the 25th June; 1928, dismissing the plaintiffs’ suit for declaration of 
their title’ to an one-sixth share in the properties mentioned in the 
two schedules, of the plaint, and for recovery of possession of the 
same ; as also for mesne profits as claimed in the suit. 

The history of the litigation which has culminated in the present 
suit is of a complicated nature, and.so far as the materials on the 
record go, the dispute between the parties concerned, and their 
predecessors-in-interest, relates back to the year 1862. A genealogy 
which shows the relationship of the parties, as also the relevant dates 
on which some of the predecessors-in-title of the parties to the suit 
died, is given below :— 


235 


HIGH COURT. 


"Vor, LV.] 






: ds E E wt 
wo I qd . . 
ESEIA 
E LE Ò 
na "s 
L'A 
6 pa $ed mrpusSof - 
uvfusiouowy  . — [mV is 
. . : | C | (2-861) 
S geq * ja £ Jaa z ed Ipaq - gaia: 9-42 
QI "ps A vIpuare N wIpusang wUuTStlq E SUM 
; ; | (9987) 
zon yam Ion DBuTId | :(998r) Eker e Sher “cy 
mame msadof see ipio mesa 
^ - > a tos - ; 
; (92-6161) oz£1 :q 
&9-bgg1) 1621 "qr (psep) (Sg-hggt) 1621 "a (bo:i£oór)oxfr'q : BLOS MOP == 
WEN PUIG = ja "EN wd = asyo = | (Fo-£9gr) 
(1263) "zx (qq . (eas) ((SL-bLgt) 1gzx d (1261) ketu .(or6061) gi£r'qp (nd) olzi“g 

SIDDEQUN , Wreurtunj) TN a a WUTA KUN HUB HEX 

| : f : ; : : 











] 


(F6g1) 1o£1 “a (16-0681) 46er qq 
TUEUTIDO£) MARIA = unwjAo[ aop = 
(o5-6kga) 1S ng 9Sex a (zlgx) GLox *qr 
pesorg rpusu;) e1ogsry fey 








| T | | 
"YOKDRÍVEN Wvxvivg 
'"AS0IV INS) 


286 


Civil. 


1932. 


es ; Chandra 
HART, K 


Prania Kunar 
Majumdar. 


Guha, F, 


THE CALCUTTA LAW JOURNAL [Vor. LV. 


The plaintiffs, three in number, are the sons of Kotiswar Khas- 
navis who hai married Gangamani, one of the daughters of Raj 
Kishore Majumdar, who asa member of a joint Hindu family, 
owned the property described in schedule I, along with his two 
brothers Chandra Kishore and Chandi Prosad ; each of the three 
brothers owning an one-third share. ‘Of the brothers, Chandi 
Prosad died intestate in 1256 B. S. (1849-50), leaving his widow 
Gourmani It is Chandi Prosad's share of the property which has 
been the bone of contention or the apple of discord between Raj 
Kishore’s branch, now represented by the three plaintiffs, and the 
branch of the family of Chandra Kishore, now represented by the’ 
defendants, nine in number. There is no dispute as to the devolu- 
tion of the shares in the property inherited from Raj Kishore and 
Chandra Kishore ; and we have for the purposes of present case to 
consider the devolution and disposition of the share of Chandi 
Prosad, which was inherited by his widow Gourmani after his 
demise. 

The materials on the record, taken in their chronological 
sequence, show, thatin 1857, after the death of’ Chandi Prosad, 
his widow Gourmani was in possession of the property covered by 
schedule. I, along with Raj Kishore and Kali Kanta, and Uma Kanta, 
the sons of Chandra Kishore, who had died in the year. 1852. 
Sometime after, on the roth February, 1862, Gourmani settled her 
share of the property, of which she was in Ijmali possession through 
her co-sharers, Raj Kishore, Kali Kanta and Uma Kanta, in Ijara, 
for twerity years, with one Krishna Kishore Roy, by the terms of 
which settlement, she was to receive Rs. 50, year after year, the 
Ijaradar having taken upon himself the burden of payment of 
Government revenue to the extent of Rs. 21-14 annas, in respect of 
the property. It appears that there was an application:made by the 
Ijaradar Krishna Kishore Roy tothe revenue authorities fora 
survey of the property covered by the Ijara granted by Gourmani, 
under the provisions contained in Act X of 1859. This application 
was ultimately refused, and in the decision of the Offg. Collector on 
appeal, dated the rith June, 1862, it was mentioned ‘that Raj Kishore 
was in possession, that objection had been taken to Gourmani’s 
right of granting the Ijara Patta, and that there were sufficient 
grounds for that. Until her title was proved ina Civil Court, the 
order refusing assistance in holding the survey of lands could not 
be interfered with, and the appellant (the Ijaradar) was not entitled 
to recover rents. Proceedings before the Civil Court inthe year 
1863, indicate that Gourmani instituted a suit (No. 597 of 1863) as 
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contemplated by the order of the Collector, to which reference has 
been made above, and that this suit was brought to a termination by 
a decree passed on compromise on the 18th December, 1863. The 
suit which was in respect of the properties described in schedule I 
of the plaint was filed on the 28th April, 1863, and on the very next 
day the property mentioned in schedule II of the plaint was pur- 
chased in the name of Raj Kishore. As the main controversy in the 
presentlitigation, so far the property. covered by schedule I of the 
plaint is concerned, centres round the exact nature of the transaction 
between parties, as evidenced by the decree passed on compromise, 

, and as the precise scope and effect of the same has to be determined 
in this appeal, the petition of compromise filed by Gourmani on the 
one hand, and the petition filed by Raj Kishore, Kali Kanta and 
Uma Kanta, on the other, in terms of which petifions the suit was 
* struck off, on being treated as having been disposed of in terms of 

“the Solenama of both parties, ” and as both the parties of the suit 
were “to abide by the terms of the Solenama ", it is necessary to 
refer to the terms and conditions embodied inthe two petitions in 
some detail. 

In the petition of compromise filed in Court by Gonimáni; on 
the 18th December, 1863, after a recital of the events leading up to 
the institution of the suit, it was stated as follows — 

“AsT ama childless Pardanashin woman, and as the manage- 

“ment etc. of the properties is not being carried on (well), and as the 
Majumdar defendants also are the reversioners, I, on receiving from 
the said Krishna Kishore Roy the Malikana rent as stipulated in the 
Tjara | for the period from the date of the Ijara up till this date, arid 
on getting an Istaf1 (surrender) of the Ijara, do make an amicable 

‘settlement with them (Majumdar defendants) in this manner viz., 

“that in lieu of the profits of the said properties, the said Majumdar 
defendants shall so long as I live, pay a Mashahara (allowance) for 
my maintenance, either to me orto my authorised Mukhtear, on 
‘taking receipts, at the rate of Rs. 4 per month, i. e., Rs. 16 for the 

period from Pous to Chaitra of the current year shall be paid i in the 
month of Chaitra of the current year, and in future, they shall, year 

“after year, pay Rs. 48 per year, in 4 Kists, i. e. in Kist Assar of each 
year Rs. 12, in. Kist Assin Rs. 12, in Kist Pous Rs. 12 and iri. Kist 
‘Chait Rs. rz. Ifthey, without making the payment, make default 
in paying the Kists, then they Shall pay me the allowance with 
interest at the rate of, 6 pies per rupee per month, and if, on their 
offering the same as per Kists, I do not accept the same by granting 
receipts, then the Majumdar defendants shall have the right of 
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depositing the same in Court. And I do make over to the 
Majumdar defendants the moveable properties on receiving from 
them a sum of Rs. 50 in cash, as consideration for the same, 
and do renounce in their favour the entire immoveable properties in 
claim together with my claims for mesne profits, declaration of title 
and recovery of possession, and whatever rights I have as well as my 
claim for the mesne profits trom the date of the institution of the suit 


, up till to-day ; the Majumdar defendants shall possess and appropriate 


the same and shall remain in enjoyment thereof. ” 

“In case the Majumdar defendants do not pay the said Masha- 
hara due to me for 4 consecutive Kists within the year, then the 
aforesaid terms shall cease to be in force, and my own right shall 
wholly revive in respect only of the said immoveable properties, and 
neither the Majumdar defendants nor their heirsshall have any 
objection to my possession and enjoyment of the same ; and in that 
case, I shall not be entitled to put forward my claim to the Masha- 
hara either against the Majumdar defendants or their heirs. Again, 
ifllivein the Khanabari in claim, left by my husband, then the 
Majumdar defendants and their heirs shall give up the southern 
Bhiti within the inner apartments. ” 

In the other petition of compromise, Raj Kishore, Kali Kanta, 
and Uma Kanta filed on the 18th December, 1863, the terms and 
conditions were similar to those contained in Gourmani's petitión, of 
which it was a counterpart, in the matter of a Solenama or compro- 
mise, arrived at between the parties. 

After the settlement arrived at between the three branches of the 
family, represented by Gourmani, Raj Kishore, and Kali Kanta and 
Uma Kanta, in 1863, Raj Kishore died in Assar 1279 B. S. (1872), 
leaving a Will dated the 4th November, 1871. There was no execu- 
tor appointed by the Will of Raj Kishore, but Joytara his widow, and 
Dina Nath the husband of Nilmoni, one of the daughters of Raj 
Kishore were the beneficiaries to the extent mentioned specifically in 
the Will. Joytara and another person, presumably Dina Nath, 
proved the Will of Raj Kishore, on the 3oth April, 1875, in a pró- 
ceeding before the Court, described as a “ Probate case. ” 

It may be mentioned here that in the schedule of properties 
which formed a part of Will of Raj Kishore, it was recited that Gour- 
moni had an one-third share in the property mentioned in schedule I 
of the plaint in the present case, and that she had relinquished the 
said share in favour of the absolute owner on agreeing to take a 
Mashahara (allowance) in cash, and that Raj Kishore was the owner 
in possession of a half of the one-third share inherited by Gourmani 
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from her husband. It was further recited in the Will, that an eight 
anna ‘share of' Taluk No. 949 which includes the property of the 
Schedule I of the plaigt, was purchased in Raj Kishore's name, and 
was obtained by him by virtue of Gourmani's dealing with the same 
in the manner described above. 

The history of the properties mentioned in the two schedules of 
the plaint,—and the manner in which they were dealt with by the 
parties concerned, from 1873 to 1880, present an aspect of the case 
which has given rise to the litigation as it now stands, and events 


culminated in a compromise decree passed on the 31st March, 1880, 


in a suit in which Gourmani was the plaintiff, and Joytara widow of 
Raj Kishore, Bejoya widow of Kali Kanta (son of Chandra Kishore), 
Uma Kanta (son of Chandra Kishore), Dina Nath (husband of 
Nilmani,—daughter of Raj Kishore), were the defendants. It would 
appear that in 1873, Joytara and Nilmani deposited moneys payable 
by them according to the terms of the Solenama filed in suit No. 597 
of 1863, on the representation that Gourmani had not accepted the 
amount of Mashahara (allowance) on account of her maintenance. 
The deposits so made were accepted by the Munsiff, in whose Court 
it was made. On the roth September, 1873, Gourmani granted a 
settlement, described as a Khudkasta Ijara, of her share of the joint 
family properties to one Joy Chandra Bhattacharjya, fora period of 
sixteen years. In this document, evidencing the settlement, there 
was a recital that the Majumdar Raj Kishore and others, did not pay, 
since 1278 B. S., the amount of Malikana Mashahara due to Gour- 
mani, according to the terms of the Solenama of the year 1863, that 
there was a breach of the terms of the compromise, and that the 
right and title to the properties covered by the settlement had fully 


vested in her (Gourmani) again. The IJjaradar, Joy Chandra, there- 


after granted leases in respect of the property settled with him by 
Gourmani, to tenants, who executed Kabuliyats in his favour, and he 
paid the Government revenue in respect of the property settled with 
him, as also the Malikana Mashahara to Gourmani, according to the 
terms of the settlement. The share of the joint properties which de- 
volved upon Joytara and Dina Nath, under the Will of Raj Kishore, 
seems to have been settled with Krishna Chandra Majumdar, and 
the Ijarader (Krishna Chandra) exercised possession of the same. 
This state of things continued till the year 1877, when a suit, No. 75 
of 1877, was institute] on the roth April, 1877, by Bijoya, the widow 
of Kali Kanta (one of the sons of Chandra Kishore), against Joytara, 
Dina Nath, Nabadurgi, Gangamani, Gunamani, representing Raj 
Kishore's branch of the joint family, as also against Uma Karta, the 
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son of Chandra Kishore, for recovery of possession, by right of 
inheritance, of a 17 gandas 3 karas r danti share of the property 
described in schedule I of the plaint. Joytara and Dina Nath con- 
tested the suit, and an issue was raised in the suit to the following 
effect :— i 

“3, Whether Gourmani, the widow of Chandi Prosad relin- 
quished ber husbani’s 1/3rd share in the properties in plots 1, 2 and 
3, in favour of Raj Kishore, Uma Kanta defendant No. 6, and the 
plaintiffs husband Kali Kanta, in three equal shares, and whether 
the latter persons purchase] the property in plot No. 4 in three 
equal shares, and whether they were in joint and Ejmali possession 
thereof according to their respective shares, and whether the plain- 
tiff being in possession of her husband’s 1/3rd share in the said 
properties has been ousted therefrom in Assar 1:272 by the 
defendants. ” 


"It is to be noticed that Gourmani was not a party to the suit. 
The suit was eventually decided in favour of the plaintiff, Bijoya, 
ania decree was passed in her favour, on the 19th March, 1879. 
It requires mention that on the 25th April, 1877, Gourmani applied : 
to have her name, registered in regard to a 5 annas 6 gandas a karas 
2 krantis share of the joint properties, under the provisions of the 
Land Registration Act on the representation that there was a breach 
of the terms of the Solenama of 1863, regarding payment of her 
Mashahara (allowance), since 1278 B. S., and that she was the owner 
by granting Ijarain 1280 B. S. Bejoya also applied on the 30th 
April, 1877 to have her name registered in respect of a. share of the 
joint properties, on the footing that Gourmani had by the Solenama 
in 1863, parted with her entire rights in the same. It also appears 
that Joytara had also applied for registration of her name. Gour- 
mani preferred objection to the applications for registration of 
names as made by Bejoya on the one hand, and by Joytara on the 
other ; and these two persons on their turn objected to Gourmani's 
name being registerel. The decision of the Land Registration: 
authorities went against Gourmani; and we find from the order 
passed by the Deputy Collector on the 22nd November, 1878, that 
* Gourmani had not been able to substantiate her case, and that 
“she could not have a place in the revenue register of lands. ” 
The names of Joytara and Dina Nath were registered. An appeal 
preferred by Gourmani, against the decision of the Collector, was 
dismissed on thé 3rd February, 1879. Gourmani, in her appeal, was 
pressing her case based on the Solenama of 1863, and non-payment 
of her allowance. The authenticity of two receipts evidencing pay- 
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ment of allowance to her, was expressly questioned in the grounds of 
appeal. Gourmani, after the decision in the Land Registration pro- 
ceedings, instituted a suit in the Civil Court, suit No. 56 of 1879, in 
which Joytara, Bejoya, Uma Kanta, Dina Nath, as also the Ijaradars 
in possession under the different co-sharers, were made defendants. 
The suit was disposed of in accordance with a petition of compromise 
filed on the 3rst March, 1880. The recitals contained in the peti-. 
tion, and the terms of compromise are set out below. 


* It is submitted that the Mashahara due to me for the year 1278 
B. S. not having been paid to me, I on the strength of the Solenama 
of 1270 B. S. took fresh possession of the properties left by my 
husband. Thereafter, the defendants Nos. 1, 2, 3, 4. and 5 having: 
dispossessed me from some properties by virtue of the order in the 
Mutation case, I have instituted this suit, and tbe defendants have 
contested this on the plea that the amount of Mashahara for the year 
1278 B. S. has been paid upto me etc. The onus of proving the: 
said matter is on the defendants. As they will not be able to prove 
the same and as both the parties will have to incur enormous costs 
and undergo much hardship in fighting out the case up to the 
Hon’ble High Court, it has been-proposed that the case should be 
amicably settled and the suid defendants having agreed ‘to. give up 
the properties in claim in my favour, provided I renounce my 
claim for costs and mesne profits, and the terms of amicable settle- 
ment having been settled, the aforesaid defendants have given up 
the properties in claim, in my favour, and I have renounced my 
claim for costs and mesne profits. Neither myself nor my ijaradar,, 
the defendant No. 6, shall be entitled to claim mesne profits and 
Miad Munafa (profits for the period) etc. against the aforesaid 
defendants. The defendants shall bear their own costs and I 
shall give my ijaradar, the defendant No. 6, satisfaction (for 
the profit) for the period of dispossession, and keeping intact 
the Ijara previously granted by me, I shall restore him into 
possession. The defendants will not be responsible for that. The. 
defendants Nos. 1 and 4 shall be entitled to withdraw the, 
money which previously the defendant No. r and. the wife of, 
the defendant No. 4 Nilmani Debya, and afterwards the defendants 
Nos. r and 4 deposited in the Munsif's Court of Chouki Nikli for: 
the alleged Mashahara due to me, I shall not be entitled to put 
forward any objection thereto. The defendants too have filed a` 
separate petition on these allegations. It is therefore prayed that 


the parties may be orderei to bear their own respective costs, and, 


a decree may be passed, and delivery of possession may be given | 
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in my favour in respect of the properties in suit. Es. dated the 


.X5th Chait, 1286 B.S.” 


A decree for possession in favour of Gourmani followed in terms 
of the petition of compromise ; and it would appear that possession 
was exercised by the different parties in respect of their shares of 
the properties, as evidenced by Kabuliats executed in their favour 
from time to time.. Rent decrees were obtained by parties in 
respect of their shares, and in these decrees, the several parties 
interested in the properties, were represented. We have materials 
before us showing this state of things up till the year r904. „In the 
year 1896, after Gourmani's death in 1894, Uma Kanta Majumdar's 
name was substituted in her place in the D. Register. Uma Kanta 
died in 1316 B. S. (1929-1910) ; and the suit, out of which this 
appeal has arisen, was instituted by the plaintiffs on the footing 
that they were entitled to recover possession, upon declaration of 
their title in respect ofa 2 annas 13 gandas.r kara r krant share 
of the property mentionel in Schedule r ofthe plaint, taken as 
16.annas, obtained by inheritance from Chandi Prasad, and left by 
Raj Kishore, as also in respect ofa 3 annas 1 kara 1 krant share 
out of the ro gandas share in the property mentioned in Schedule IT, 
left by Raj Kishore. 


According to the plaintiffs, Gourmani relinquished her widow's 
estate in favour of Raj Kishore, the next reversionary heir of her 
husband, Chandi Prasad, in the year 1863. Gourmani, it was 
alleged by the plaintiffs, then left her husband's house, and went 
to live in her father's place ; that Raj Kishore gave Uma Kanta and 
Kali Kanta half of Chandi Prosad’s estate of which he obtained 
possession by virtue of the relinquishment, and retained the remain- 
ing half share to himself. The question of relinquishment or 
surrender by Gourmani is a question dependent upon the interpre-- 
tation to be put upon the petition of com promise filed by Gourmani- 
on the roth December, 1863, the material portions of which docu- 
ment have been set out in this judgment. The scope and effect 
of the transaction, as evidenced by the document, the legal position 
brought about by the same, ag between the parties concerned, 
require consideration ; and will be dealt with in its proper place.: 
It appears to us however that the case sought to be made by the- 
plaintiffs that Gourmani had no connexion with her husband's: 
properties after 1863, and that she had no possession of the same, 
has not been proved'by the materials on the record, either docu- 
mentary or oral. Nor are we satisfied, on the evidence before us, 
that the terms and' conditions in regard to payment of allowances to 
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Gourmani were carried out, as contemplated by the Solenama of 
: 1863. -This‘is with reference to property described in Schedule I 
of the plaint. In regard to the property mentioned in Schedule IT, 
< the plaintiffs’ case was that it was acquired by Raj Kishore and his 
. nephews, Uma Kanta and,Kali Kanta, with their funds after the 
death of Chandi Prosad and. Chandra Kishore. In this property, 
the plaintiffs said, Chandi Prosad had no interest : half of it belonged 
to Raj Kishore and the other half to Uma Kanta and Kali Kanta. 
This part of the plaintiffs’ case in regard to the property mentioned 
in Schedule II, is in our judgment, entirely negatived by the 
definite recital contained in Raj Kishore's Will dated the 4th 
November, 1871 ; and it is impossible for us to hold, on the 
.evidence before us, that the property mentioned in schedule 
11 of the plaint did not belong to the joint family, and that 
Gourmani bad no right, title or interest in the same, The pro- 
perties covered by the two schedules mentioned. in the plaint stand 
on the same footing, as joint family properties, and it was for'tbe 
plaintiffs to make out as they alleged in their plaint, that they 
got by inheritance the share they have claimed in the suit. The 
plaintiffs have not succeeded in proving the case they set up with 
reference to the property described in schedule II of the plaint. 
The plaintiffs wanted to make outthat Uma Kanta, with the ob- 
ject of claiming the entire share of Chandi Prosad, as reversionary 
heir after Gourmani’s death, caused Gourmani to apply for 
the registration of her name, under the provision of the 
Land Registration Act; that Uma Kanta after the dismissal of 
the application for'registration of name, caused a false suit 
to be instituted by Gourmani against Joytara, Dina Nath and 
others, for recovery of possession; that the decree passed on 
the 31st March, 1880, in this suit, was a fraudulent and collusive 
one; that Uma Kanta brought about the compromise, by gaining 
over Dina Nath, without the knowledge of Joytara. It was further 
alleged by. the plaintiffs that the compromise of 1880 was not 
binding on them. Upon the materials before us, it may be doubt- 
ful if Joytara and Dina Nath were, under the law, competent to 
bind the estate of Raj Kishore, by their dealings with the ‘same, as 
evidenced by the compromise of 1880, but the questions of fact 
raised by the plaintiffs that Gourmani’s name was being used by 
Uma Kanta in proceedings before the revenue authorities, in the 
matter of registration of her name under Land Registration Act, 
that the suit in the name of Gourmani was not her suit, but 
Uma Kanta’s, that the compromise of the suit was brought about by 
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“Uma Kanta, who procured the support of Dina Nath, and that it 


was brought about without the knowledge of Joytara, must, on 
the-evidence before us, be decided against the plaintiffs, We agree 
with the learned Subordinate Judge in this conclusion on evidence 
bearing upon this part ofthe case, and we hold that it has not 
been established: that there was any collusion between Uma Kanta 
and Dina Nath, and that the compromise decree passed in 1880 
was fraudulent or collusive. No attempt was ever made before, 
to challenge the décree on compromise, which settled the rights of 
patties in the year 1880, and it has been challenged by the plain- 
tiffs for the first time in x925, after the parties concerned have 
acted upon the sime, for a long series of years. 

As indicated already, the vital question involved in the case 
is the question of interpretation of the petitions of compromise 
filed by the parties in suit No. 597 of 1863, and upon which a 


‘decree in terms of the petitions was passed by the Court, on the 


roth December, 1863. The question is whether there was any 
relinquishment ora surrender by Gourmani of her widow’s estate 
in favour ofthe reversioner, Raj Kishore. The plaintiffs! pleader 
atone stage of the case before the trial Court, appears to have 
made a statement that the relinquishment, as alleged by the plain- 
tiffs in the suit, made by Gourmani in fivour of Raj Kishore, was 
otaland not documentary ; that it was subsequently followed by 
a Solenama ina suit Some importance was attached in the trial 
Court, and in this Court also, on the side of the defendants, to 
this ‘statement made by the plaintiffs pleader in the trial Court ; 
but it appears to us that in view of the events that happened 
in the matter of filing documents in Court, and in connection with 
the inspection of documents by the plaintiffs after they had been 
filed, too much weight should not be attached to what has been 
described as a change of the plaintiffs case. "There can be no doubt 
that all matters relating to the case, arising out of the pleadings 
arid the issues raised or attempted to be raised, and evidence, both 
documentary and oral, bearing upon them, were placed -before the 
Court, by both the parties, and there is therefore no substance 
in the position sought to be taken up that there has beena real 
‘change of the plaintiffs’ case, or that there was any variation 
as between the pleadings and proof, so far as the plaintiffs 
were concerned. Nor are we ina position to hold that the plain- 
tiffs have suffered by the trial Court’s rejection of the prayer for 
adding an issue, onthe sth May, r928, before the hearing of 
the suit commenced. 
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The question raised by Issue No. 5, “Did Gourmani surrender , 
‘het entire interest in the entire estate in favour of Raj Kishore”? | 
-and the question attempted to be raised by addition of an issue : 
“namely, “ was there any arrangement between Gourmani on one - 


side and Raj Kishore, Uma Kanta and Kali Kanta on the other side, 
"in respect of Schedule I property, as alleged by the defendarits in 
“their written statement ; if so what was.its effect upon the parties 
‘and the successors-in-interest”? lead us to the consideration of 
the rights of parties created by the Solenamah in the year 1863. 
The plaintiffs have failed to substantiate thé case of'a verbal 
surrender, and if.the plaintiff No. I is to be held fast to the state- 
ment made in his deposition as a witness in his cause, before the 
Court, that he did dot claim the surrender on the basis of the 
-compromise in 1863, there is hardly anything for the plaintiff 
'No.Ito stand upon. We are hówever not inclined to come to 
2 decision in the case without recording our decision on the question 
whether the Solenama ot: 1863 did operate as a surrender or relin- 
quishment of Gourmanis estate to the then reversioner, Raj 
Kishore. If there was a surrender or relinquishment of the widow’s 
estate, the plaintiffs are entitled to succeed in the present suit, 
-but not otherwise. The subsequent compromise of 1880 gavè 
effect to the earlier arrangement of 1863, and in‘our judgment, 
‘ the later compromise would stand or fall with the earlier: one. 
Coming now to the crucial point in this case, it is well established 
that’ the doctrine of surrender foreshadowed by a text in thè 
Dayabhaga, Chapter XI, Section I, paragraph 51, has now évolved 
‘by & series of decisions of Courts ih this country, and those of the 
Judicial Committee of the Privy Council The widow can at any 
‘time relinquish her estate,—this having the effect of accelerating 
the estate of the néxt heir. The rule, as has repeatedly been held, 
originated. with the idea of a retirement from the world, or extinc- 
tion'of desire for property, which is fantamount to civil death, and 
leads to extinction of rights in property, so far as a Hindu widow is 
conceried. As has been laid down by Courts of the highest 
authority, a Hindu widow may surrender or withdraw her life estate 
and destroy her own rights so as to accelerate the succession, and 
vest the estate inherited from her husband, in the then next heir, 
in the same. way as if she were dead at the time of the surrender 
or relinquishment, in favour ofthe reversioner. As observed by Lord 
- Morris, in delivering the judgment of their Lordships of the Judicial 
Committee ofthe Privy Council, in the case of Béhari Lal v. Madho 


‘Lal (1). “Tt, may be accepted that according to the Hindu Law, 
(1) (1891) L. R. 19 L. A. 30 ; I. L. R. 19 Calc. 236. 
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the widow can accelerate the estate to the heir, by conveying abso- 
lutely and destroying her life estate. It was essentially necessary 
to withdraw her own life estate, so that the whole estate should 
get vested at once in the grantee." The wish on the part of the 
widow must not be to leave the management in the hands of the 
reversioner for the time being, but it must be a surrender of her 
life estate. We have given our best attention to the terms of the 
petitions of compromise filed in Court, on the roth December 
1863, and on a very careful consideration of the material terms of 
the documents which have been set out in a previous part of this 


.judgment, we have come to the conclusion thaf it could not be 


said, on the plain meaning of the words used in the documents, 
that the transaction evidenced by the Solenama of 1863, constitutéd 
a surrender or relinquishment of a widows estate, by Gourmani, 
There was no complete surrender or relinquishment of her estate ; 
her connection with the estate inheritel by her from her husband | 
was fully retained by her leaving the management of the estate in 
the hands of the then reversioner, and by providing for due and 
punctual payment of the allowance fixed by the terms of compro- 
mise,—the allowance representing. the profits out of the estate. In 
our judgment, the terms of the S»lenamih in 1863, which repre- 
sented a transanction which was to remain in force during the lifetime 
of Gourmani, merely replaced in a different form, the terms of the 
ljara granted by Gourmani to Krishna Kishore Roy, for a period 
of twenty yeirs in the year 1862. Furthermore, the presence of 
the terms and conditions upon which the property was to revert 
to the widow, excludes altogether the idea of acceleration of the 
widow’s estite, and vesting of the same in the then reversioner. 
We agree with the trial Court in holding that the clause relating 
to resumption is repugnant to.the idea of cumplete surrender. In 
our judgment, there’ was no surrender or relinquishment by Gour- 
mani of her widow’s estate in 1863; and we are definitely of 
opinion, upon the materiis before us, that there was default on 
the part of Raj Kishore in the payment of allowances to Gourmani 
in 1278 B. S. and the result of the default was forefeiture of the 
rights created in Raj Kishore, by the Solenamah in 1:863, during 
Gourmani's lifetime. 

The case of surrender or relinquishment as alleged by the plain- 
tiffs in the suit, has completely failed ; the defendants have on 
the other hand made out a case of forfeiture by Raj Kishore or 
his successorsindnterest. The materials on the record support 
the case of the defendants as to non-payment of allowances by Raj 
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Kishore, and it was for the plaintiffs who rested this title on the 
„state of facts that there was regular payment of these allowances, 
and that there was no default, were bound to make out their case. 
This they have failed to do. 

In addition to the case of a surrender by Gourmani, the plaintiffs 
took up the position that the transaction evidenced by the compro- 
mise decree of 1863, was a family arrangement, and was as such 
binding upon the defendants. The fact however remains that 
the transaction did not amount to anything more than an arrange- 
ment for realisation of rents and profits on behalf of Gourmani, 
and payment of a fixed amount representing the profits out of 
the property. This arrangement, which was made for the lifetime 
of Gourmani, came to an end during her lifetime, by the operation 
of the forfeiture clause in the petition of compromise. Asa family 
arrangement or a family settlement, the Solenama of 1863 had not, 
and could not possibly have, any operation. We are also unable 
to hold that there was any Jona fide dispute regarding Gourmani's 
title to the property. Gourmini was in possession at the time of 
the institution of the suit through her ijaradar ; only the possession 
of the ijiradar was not apparently recognised by the revenue authori- 
ties, perhaps at the instince of some co-sharers of the joint family 
properties, who could not on any account be sail to have been in 
adverse possession in respect of Gourmani's shere, and much less 
could they have acquired any title to the same, at the date of the 
institution of the suit. It is well settled that a family arrangement 
to be valid and operative must be one concluded with the object 
of settling a dona fide dispute arising out of conflicting claims to 
property, which was either existing at the time, or was likely to 
arise in future. Bona fides is the essence of its validity, and 
from this it followed that there must be either a dispute or at least 
an apprehension of a dispute, a situation of contest which is avoided 
by a policy of giving and taking, or else all transfers or surrenders 
willpass under a cloak of & family arrangement (see the judgment of 
this Court in F. A. 387 of 1928, delivered on the 24th August, 
1931.)* 

The Solenama of 1863 could not, in the above view of the 
case, be treated asa family arrangement, operating in favour of the 
plaintiffs, and supporting the title, as alleged by them in this case. 
The transaction did not, as already noticed, operate as a surrender 
or relinquishment by Gourmani of her estate, and could not support 
the plaintiffs’ claim as made in this case, in regard to properties 


+" **S nce reported—55 C. L. J.-205—Rep, 
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described in Schedule I of the plaint, ‘The plaintiffs have ‘not also 
substantiated their claim as made in this suit with reference’ to the- 
property mentioned in Schedule II. : : ' 


. In view of our conclusions recorded above, it is-not necessary 
to enter into a detailed consideration of the transaction as embodied 
in the compromise decree of 1880. That decree on compromise’ 
was not a collusive or fraudulent decree, nor was it brought about 
by ‘Uma Kanta as asserted by the plaintiffs in this suit. The 
compromise in 1880 was effected by the parties concerned, in order 
to give effect'to the real state of things, regard being had-to the 
doubts and complications raised by the proceedings for registration 
of names, and the decisions of the Civil Court in Bejoya’s suit, in 
the years 1877 and 1878. It may be added in this connection, that 
there is a great deal to be said in favour of the position taken up’ 
by the appellants before us, that Joytara and Dina Nath were only 
life-tenants under the Will of Raj Kishore, and could not, as such, 
bind the plaintiffs by their acts, in the matter of the compromise 
effected in 1880. We are also inclined ‘to be of the opinion that 
neither Joytara nor Dina Nath purported to act as executors under 
the Will of Raj Kishore and represented the estate as such, when the 
compromise was effected in the year 1880. The inclination of our 
opinion in favour of the appellants’ contention in this behalf, does 
not however affect the real question in the case, and we hold, as 
we have held above, that Gourmani had not at anytime whatsoever 
surrendered her entire interest in favour of Raj Kishore, and that 
the interest of Gourmani in her husband’s share of the property in 
question, came back to her, by reason of the forfeiture incurred by 
Raj Kishore, by non-payment of allowances, as stipulated by the 
Solenama of 1863. 

A question was raised by the appellants before us as to the 
effect of the decision in Bejoya’s suit, Suit No. 75 of 1877, on the 
tights of parties to the present litigation. It was urged that there 
was estoppel by res judicata, against Uma Kanta who was a party 
defendant .in that suit, and that the defendants, claiming through 
Uma Kanta, were bound by that estoppel. Itis to be noticed that 
Gourmani was not a party to that litigation. For the purpose of 
defeating Bejoya’s claim;in regard to a greater share in the joint 
family property, it was not necessary for Uma Kanta to plead that 
the surrender by Gourmani was a total or complete relinquishment 
of her widow’s estate. We cannot upon the materials before us 
accept the position that Uma Kanta was fighting Gourmani’s cause 
in that litigation, or that there was any collusion between the two, 
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and we hold that the omission of Uma Kanta to raise a plea that 
could be raised by Gourmani in Bejoya’s suit, could, in any way, 
estop the defendants, the heirs of Uma Kanta, from” raising that 
plea: now. The defendants raised that plea, and upon the materials 
on the record, that plea has tó be given effect to, so as to negative 
the claim put forward by the plaintiffs in this suit. : 

On the whole, therefore, on a review of the materials on the 
record, and upon a careful consideration of the questions involved 
in this appeal, the decision arrived at by the learned Subordinate 
Judge.in the trial Court, dismissing the plaintiffs’ suit, appears to 
us to'be correct, and we affirm the same. 

.In the result, the appeal is dismissed with costs, 

i Mukerji, J. :—1 agree. 

A. T. M. =: . ~ Appeal dismissed. 


Before Mr. Justice H. G. Pearson and Mr. Justice S. C. Mallik. 


MAHAMMAD MEHAR TALUKDAR AND OTHERS 
| EE m 
. RASH BEHARI MAJUMDAR AND OTHERS.* 


Suit for possession by mortzagee purchaser, tf maintainable—Morigage decree— 

Sale in execution—HMortgagee purchaser—Transfer of equity of redemption 
^ after mortgage—Transferee not a party to the mortgage suit—Morigagee 
; having notice of transfer before mortgage suit—Mortzage encumbrance, nob 
, annulled under Sec. 167, Bengal Tenancy Act., 


, A mortgagee, who purchased the mortgaged property in execution of his 
mortgage decree, brought a suit for recovery of possession of the mortgaged, 
property against a transferee of the equity of redemption (subsequent to the 
mortgage) subject to the transferee’s right of redemption. The mortgagee was 
aware of the transfer of the equity of redemption before he brought his mortgage 
suit and presumably he had the further knowledge that there had been no annul- 
ment of the mortgage encumbrances under Section 167 of the Bengal Tenancy 


» * Appeal from Appellate Decree No. 1672 of 1930, against the decree of Babu 
Rebati Mohan Goswami, Subordinate Judge, 1st Court, of Faridpur, dated 
the 15th February, 1950, reversing the decree of Moulvi Hedayetulla, Munsiff, 
and Court, Gopalgunj, dated the 17th Decembar, 1928. 6. .( ." : 
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Act. Ingpite of the fact that the mortgagee had notice of transfer of the right 
of redemption, he did not choose to implead the transferee in his suit on the . 
mortgage bond : i 

Held, that the plaintiff's suit for possession subject to the defendant's right 
to redeem was a suit that was not maintainable. i 

Krishtopada Roy v. Chaitanya Charan Mandal (1) followed. 

Appeal by the plaintiffs. 

Suit for recovery of possession after giving the Se defen- 
dant a right to redeem. 


The material facts and arguments appear from the judgment. 
Mr. Nasim Ali for the Appellants. 


Mr. Bejoy Kumar Bhattacharjya for the Respondents. 

'C. A. Y. 

The judgments of the Court were as follows :— 

Mallik, J.:—This appeal arises out of a suit for possession of 
some lands after giving the defendant a right to redeem if he 
chooses What happened in the case.was this. Defendant No. 7 
mortgaged a jama of Rs. 7-3-0 to the plaintiff's predecessor on 23rd 
February 1909. The jama was held under several landlords. 
There was a partition amongst these landlords with the result that 
& part of the jama with a rental of Rs. 5-3-o fell to the share of 
some of the landlords while the rest with a rental of Rs. 2 fell to 
the share of the others. The landlords to whose share had fallen 
the part of the jama with the rental of Rs. 5-3-0 brought a suit for 
rent against defendant No. 7, obtained a decree and when in 
execution of that decree the jama of Rs. 5-3-0 was put up to sale, 
it was purchased by the contesting defendant. This wason the 
22nd May 1919. On the 5th September r9g21 the plaintiff applied 
under Order XXI, rule go of the Civil Procedure Code to have 
this sale set aside. The sale was set aside by the first Court on 
agth April 1921, but the Court of appeal reversed the first Court's 
decision ani the sale was confirmed on 5th September 1922. In 
the meantime viz, on 21st December 1921 the plaintiff instituted 
a suit on the mortgage bond of the 23rd February rgog. He 
obtained a preliminiry decree on 7th August 1922, and a final 
decree on r2th September 1922 and himself purchased the mort- 
gaged property in execution of the decree on 26th September 1924.. 
Symbolical possession was obtained on gth March 1925, but when 
he filed in his attempt to get actual possession, he instituted 
the present suit on 7th November 1927—a suit for possession 


(1) (1922) I, L. Re 49 Calc, 1048, 
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subject to defendant's right of redemption. It is to be observed : 


here that in his suit on the mortgage bond instituted on 21st 


‘December, 1921, the plaintiff had not made the defendant—the 


purchaser. at the rent sale on 22nd May r919—23 party to the suit. 


. The Court of first instance gave a decree to the plaintiff. This 


decision was reversed by the Court of appeal below and the Court 
of appeal below dismissed the plaintiff's suit. The plaintiff has 
appealed to this Court. 

The principal question for consideration in this appeal is whether 
a mortgagee who purchases the mortgaged property in execution 
of his mortgage decree is entitled to recover possession of it from 
a transferee of the equity of redemption subsequent to the mort- 
gage who was not a party to the mortsage suit subject to the right 
of the latter to redeem the mortgage. There have been a number 
of decisions on this point which are by no means consistent. In 
support of the contention that such a suit would lie the learned 
Advocate for the appellaut cited before us among others the cases of 
Jugdeo Singh v. Habibullah (1), Gangadas Bhattar v. Jogendra 
Nath Mitter (2), and Har Pershad Lal v. Dalmardan Singh (3), 
while the learned Advocate for the respondent relied among others 
on the cases of Habibullah v. Jugdeo Singh (4) and Aghore Nath 
Banerjee v. Debnarayan Guin (5) in support of his contention that 
the mortgagee plaintiff could not sue for recovery of possession. These 
conflicting decisions were reviewed by Suhrawardy, J. in his decision 
in Xrishtopada Roy v. Chaitanya Charan Mandal (6) where it has 
been laid down that a mortgagee- must not be allowed to sue for 
recovery of possession from the holder of an equity of redemption, 
if, at the time he brings his mortgage suit, he had notice of transfer 
of the right of redemption and in spite of that notice did not choose 
to implead the transferee in his suit on the mortgage bond. In 
the present case the mortgagee filed an application under Order 
XXI rule go Civil Procedure Code to have the rent sale set aside 
indicating thereby beyond any doubt that he was aware of the 
trasfer of the equity of redemption before he brought bis mortgage 
suit and presumably he had the further knowledge that 
there had been no annulment of the mortgage encumbrance under 
Section 167 of the Bengal Tenancy Act. This was an element 

(1) (1901) 6 C. L. J. 612. 

(2) (1907) 5 C. L. J. 315 ; 11 C. W. N. 403. 

(3) (1905) I. L. R. 32 Calc. 891. 

(4) (1901) 6 C. L. J. 609. 

(5) (1906) 11 C. W. N. 314. 

(6) (1922) I. L. R. 49 Cale. 1048. 
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: ‘that was wanting in all’ the cases cited in support’ of the Conin "E 


on- behalf of the appellant In view of this special feature ih the ^. 
present case I would follow the decision of Sührawardy, J. in z 
Krishtopada Roy v. Chaitanya Charan Mandali) ‘and hold 
that the plaintiff's suit for possession subject. to. the defendant's: 
right to redeem was a suit that was not maintainable. Mr Nasim’ 
Ali for the appellant lastly drew our attention to the provisions of = 
‘Order XXXIV rule 1 of the Civil Procedure Code which while tt 
laying down that all persons having an intérest either in the mort- zi 
'gage security or in the right of redemption shall be joined as parties: 
to any suit relating to the mortgage do not lay down what the effect 
of non-joinder of any of such persons would be and contended . that 
‘in the absence of any statutory provisions as regards the penalty - 


'for such omissions the Court should proceed on equities and 


equities in the present case could be adjusted by a suit of the 
present nature. But the aid of equity could not in my opinion be' 
allowed to be reasonably invoked by a party, the plaintiff in the 
present case, who knowingly omitted to de something m ‘the 


law had enjoined him to do. 


In view ‘of the aforesaid observations I would not em with ` 
the decision of the lower appellate Court and would accordingly 
dismiss the appeal with costs. 


Pearson, J. :—1 agree. 


i 


R. M. 5 ss . Appeal dismissed. 
G) (1922) 1. L. R. 49 Calc, 1048. 


‘ye 
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Before Mr. Justice Z. Suhrawardy and Mr. 
Justice J. F. Graham. 


SRIMATI CHARUSIL DASSI 
v. 
MUZAFFAR SHEIKH a D OTHERS.* 


Application under section 105 Bengal Tenancy Act ( VI of 1885) in respect of 
39 tenancies grouped together for settlement, and enhancement of rent and 
excess rent and also for correction of entries as regards the jama by incor 
poration of the hajat with jama—Last relief comes under which section~ 
Scope of sections 105 and 105A, Bengal Tenancy Act—Court-fees payable on 
applications under sections (05, 105A—Government notification and not 
Court-Fees Act to be followed—Grouping of tenancies done under Govern- 
ment rules—lIts purpose—Court-fee to be used, when the application is under 
section 106, Bengal Tenancy Act—Proper Court-fee in cases of separate 
reliefs asked for against different tenants. 


Where an application purporting to be under section 105 Bengal Tenancy Act 
was made in respect of 39 tenancies by grouping them in accordance with 
Rule 60(4) of the rules framed by the Bengal Government under the Bengal 
Tenancy Act, and claiming the following reliefs viz. (i) settlement of fair and 
equitable rent, (ii) enhancement on the ground of rise in prices, (iii) excess rent 
for excess area and (iv) correction of entries in the record of rights in respect of 
the jama by incorporation of the ajat with the jama recorded and a court-lee of 


. 12 annas for each Khatian, that is, 39 times 12 annas were paid on the application 


and on objection to the amount of court-fee by the Assistant Settlement Officer a 
court-fee of Rs 20 more was paid on the said application and when the matter 
came np on appeal to the Special Judge, the latter directed that the proper court- 
fee payable on the application should ba 12 annas for each tenancy involved and 
an ad valorem court-fee not exceeding Rs. 20 on the valuation to be put on the 
relief asked for in respect of each tenancy: The matter thereupon came up to 
High Court in revision : 


Held, that reliefs Nos. (i) to (iii) as claimed com> wholly within the scope of 
section 105 but the relief No. (iv) must come either under section 1054 or sec- 
tion 106 and for the present purpose it should be taken to come under 
section 105A (f). 

Trustu Mandal v. Midnapur Zemindary Co. Ltd. (1) followed. 


That with regard to the court-fees on applications under sections 105 and 105A 
one is to be guided by Government Notification No. 6954 L. R. of the 21st July, 
1922, (published in the Calcutta Gazette of the 26th July, 1922, Part I) irrespective 


* Civil Revision Case No. 287 of 1931, against the order of Mr. A. C. Ganguli, 
Special Judge, Birbhum (Suri), dated 19th December, 1930. 
(1) (1928) 32 C. W. N. 999. 
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of the provisions of the Court-Fees Act, and the said notification is to the effect 
that if an application is made in which several parties have or have been joined, 


a stamp of 12 annas should be put for each tenant, which has been interpreted 
to mean each tenancy. 4 


Sachhidananda Thakur v. Mahes Chandra Das (1) followed. 


But ifan issue is raised under section 105A, then in addition to the above 
stamp, a stamp of the amount of ad valorem fee chargeable under the Court-Fees 
Act should be put subject to a maximum of Rs. 20 in respect of each tenant as 
mentioned in clause (a) and not on each application. 


Gopal Chandra Biswas v Guru Charan Kirtania (a) referred to. 


That the grouping of several tenancies in one application under sections 105 
und 105A has been done under the Bengal Government Rules Part IH, Rule 60(4) 
and such grouping is allowed only when a number of tenants under the same 
landlord in the same village make a joint application for settlement of rent or are 
joined as defendants in the same proceedings under a similar application by the 
landlord. The grouping is allowed for the purpose of convenience and not for 
any fiscalor other purposes. The Government notification contemplates one 
tenancy and is intended to levy a court-fee of annas twelve in case of one tenancy 
irrespective of whether it forms the subject of one application or is one of a group 
of tenancies covered by one application. 


That if the matter be considered to come within section 106, the Government 
notification under that section is to the effect that the fee chargeable on one 
application under section 106 is not to be calculated under clause 3, article 17, 
schedule II of the Court-Fees Act, which fixes the amount of Court-fee for suits 
for declaration, but should be the amount of ad valorem fee chargeable under 
Art. 1, Sch. I of the Act. - In a case where the amount of such ad valorem fee is 4 
less than Rs-20 itis to be stamped according to valuation put on the relief 
sought, subject to the above maximum. 


That where separate reliefs are asked for against a number of tenants and 
different amounts are mentioned, which are to be added to their respective rents 
ad valorem court-fee should be paid according to the relief sought in respect 
of each particular tenancy in addition to 12 annas for each tenancy. 

Chethru Mahto v. Khaja Muhammad Karim Nawab (3) and Lachman Sahu v. 
Sheikh Abdul Karim (4), referred to. 

That to value the relief in such cases for the purposes of court-fee, justice, 
would be done by holding that the capitalized value should be ten times the 
difference between rents admitted and claimed in view of the provisions of 
section 7(ii) of the Court-Fees Act 

Rayrappan Kutti Nambiar v. Kalliyat Thashathvectil Chathathit Kutti 
Nambiar (5), referred to. 

Badam Suryanarayana v. Tolla Bullayya Venkatachelam (6), dissented from. 


Application under sections 115 of the Civil Procedure Code and 
107 of the Government of India Act. l 

(1) (1923) 1. L. R.'so Calc. 903. (2) (1928) 32 C. W. N. 1136. 

(3) (1918) 4 Pat. L. J. 297. `> (4) (1919) 4 Pat. L. J. 299. 

(5) (1924) A. I. R. (Mad.) 621. (6) (1926) 5a Mad. L. V. 323. 
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The facts of the case will appear from the judgment. 

Messrs. A. K. Fuslal Hug, Jahnawi Charan Das Gupta and 
Joges Chandra Sinha for the Petitioner. 

Dr. Sarat Chandra Basak, Mr. Nasim Ali and Dr. Bijan 
Kumar Mukerji for the Opposite Party. 

The judgments of the Court were as follows :— 


-~ .Suhrawardy, J. :—This revision petition relates to one of the 
five applications made by the petitioner under section ros, Bengal 
Tenancy Act, before the Assistant Settlement Officer for, as she 
stated in her petition, settlement of fair and equitable rent claiming 
inter alia " enhancement on the ground of rise in prices of staple 
food crops, excess rent for excess area and for correction of the 
entries in the Record-oF Rights in respect of the jama by incorpora- 
tion of the Hajat (or a portion of the rent kept in suspension out of 
grace by the landlord) with the jama recorded." The applications 
were made as regards 201 tenancies or holdings and were divided 
into five groups, each application relating to a number of cases. 
The grouping was done in accordance with Rule 60(4) of the rules 
framed by the Bengal Government under the Bengal Tenancy Act, 
the severaltenancies being in one village. The first application 
referred to 52 Khatians, the 2nd to 43, the third to 39, the 4th to 
33 and the sth to 34. This Rule was issued in connection with the 
third case, and the point with which we are now concerned is as 
to what should be the proper court-fee payable on the application 
by the petitioner. 

- Under the Government Notification to which reference will be 
made the petitioner paid a court-fee of r2 annas upon each Khatian 
covered by the 5 applications under section ros presented by her. 
Taking the case with which we are now concerned the Khatians 
covered by it were, as stated before, 39 in number. The petitioner 
paid 39 timies r2 annas as court-fees on the application. The 
Assistant Settlemeht Officer took exception to the amount of court- 
fee paid hy the petitioner and she thereupon paid Rs. 20 more for 
each application, that is Rs. roo for the five applications presented 
by her. The decision of the Settlement Officer was not in favour of 
the petitioner and she appealed to the Special Judge of Birbhum. 
At the hearing of the appeala preliminary objection was taken on 
behalf of the respondent that the applications made before the 
Settlement Officer as well as the appeals before the Special Judge 
did not bear requisite stamp. The learned Special Judge considered 
the question and was of opinion that the proper court-fee payable 
on these apelin “should be r2 annas for each tenancy enol 
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and an ad valorem court-fee not exceeding Rs. 20 on the valuation to 
be put on the relief asked for in respeet of each such tenancy. 

'The petitioner contends that the view taken by the Special Judge 
is'not correct and before us she even goes to the length of urging 
that the court-fee levied by the Assistant Settlement Officer was not 
also according to law. Her contention is that her case is not one 
which falls under section 106 or Tos A, and that therefore the court- 
fee put by her is sufficient. In the second place she contends that 
if the case falls under section 1054 oris considered a suit under 
section 1c6, the additional court-fee of Rs. 20 put by heron each 
application is sufficient. | 


Before considering the merits of the petitioner's contention, it is 
necessary to consider the nature of the application and to determine 


‘under what provision of the law it falls. As issid in her applica- 


tion, she prays for settlement of fair and equitable rent claiming 
enhancement on the ground of the rise in prices of staple food crops 
and additional rent for additional area. So far as this relief is con- 
cerned, it comes wholly within the scope of section ros. She then 
prays tor correction of the entries in the Record-of-Rights in respect 
ofthe jama by incorporation of the Hajat, Her case isthat the 
amounts of rent mentioned in the Khatians are not correct, because 
such amounts do not include Hajats or portions of rent which the 
landlord remitted for some reason or other but which really form 
part of the rents. This relief is one which may fall under section 104 
and may also be considered to be within section rosA(f) Zrusty 
Mandal v. Midnafur Zemindary Co. Lid. (1). Itis nota relief 
which can be said to be one which the landlord or’ tenant can claim 
under section ro5 in respect of settlement of rent. The petitioner 
invites the Settlement Officer to enquire into the question as to what 
the real rent is and not for settlement of a fair and equitable rent on 
the grounds mentioned in sections 3o and 52 Bengal Tenancy Act. 
It must, therefore, come under sections 105 A or 106 and we assume 
according to the above decision and for our present purposes that 
this relief is one within section 105A (f). 


With regard to the court-fees to be paid on the applications 
under sections 105 and 1054 we have to be guided by the Govern- 
ment Notification on the subject, irrespective of the provisions of 
the Court-Fees Act. The Notification No. 6954 L. R. of the arst 
July 1922 published in the Calcutta Gazettee of 26th July 1922 
Part I is in these words “* * * The Governor in Council is 
pleased to direct that an application made under the said section 


(1) (1928) 92 C. W. N. 999. 


ne 


Vor. LV.] © | HIGH COURT. ' 


(Section ros Bengal Tenancy Act) for a re-settlement of rent during 
the preparation of a Record-of-Rights under Chapter X of the 
Bengal Tenancy Act, shall bear (a) a stamp of r2 annas for each 
tenant making or joining or joined in an application and (b) if any 
time during the hearing of the application, an issue is raised by the 
applicant under section 105A of the said Act, in addition, a stamp 
to the amount of an ad valorem fee chargeable under Art. I, Sch. I of 
the Court Fees Act, 1870 (VII of 1870), as amended by the Bengal. 
Court-Fees (Amendment) Act, 1922 (IV of 1922), subject to a maxi- 
mum of twenty rupees.” The plain meaning of the Notification is 
that if an application is made in which several parties have or have 
been joined, a stamp of r2 annas should be put for each tenant, 
which has been interpreted to mean each tenancy : Sachidananda 
Thakur v. Mahes Chandra Das (1). But if ‘an issue is raised, as it is 
raised here, under section 105A, then in addition to the above stamp, 
a stamp of the amount of ad valo em fee chargeable under the Court- 
Fees Act should be put subject to a maximum of Rs. 20 in respect of 
each-tenant as mentioned in clause (a) and not on each application 
as contended for by the petitioner. This notification fixing the 
amount of court-fee to be put upon an application under section 105A 
is more for the benefit of the parties than the Government. An 
ad valorem fe» chargeable on the applications under section rogA 
may be much more than Rs. 20 but by the notification the Govern- 
ment fixes a maximum payable in case of each tenancy. It should 
be noted again that the grouping of several tenancies in one appli- 
cation under sections 105 and 105A has been done under the Bengal 
Government Rules, Part III, Rule 60(4) and such grouping is 
allowed only when a number of tenants under the same landlord in 
the same village make a joint application for settlement of rent or are 
Sdined as defendants in the same proceeding under a similar appli- 
cation by the lanilori. This grouping is allowed for the purpose of 
convenience and not for any fiscal or other purposes. -The Govern- 
ment Notification contemplates one tenancy and is intended to levy 
a Court-fee of annas 12 in case of one tenancy irrespective of 
whether it forms the subject of one application or is one of a group 
of tenancies covered by one application. This finds support from 
the view taken by Mitter J. in Gopal Chandra Biswas v. Guru 
Charan Kirtania (2). f 

If the matter be considered to come within section ro6, the 
Government Notification under that section is to the effect that the 
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din fee chargeable on an application under section ro6 is not to be 
1931. calculatedtunder clause 3 Art. 17, Schedule II. of the Court-Fees Act 


Srimatl C Charusila Which fixes the amount of Court-fee for suits for declaration, but 
^g Should be the amount of ad valorem fee chargeable, under Art. r, 
Muzaffar Sheikh. Sch. I of the Act. Ina case'where the amount of such ad valorem 
Subrawardy, 3. fee is less than Rs. 10 (now Rs. 20) itis to be stamped according 
baang to valuation put on the relief sought subject to the above maximum. 

i The learned Advocate forthe petitioner argues thatit isto be 
considered as a suit for declaration against a large number of tenants , 

that their rents were wrongly recorded in the Record-of-Rights and 

that they should include the Hajats also and hence each of the 

applications filed by the petitioner should beara stamp of Rs. 20 

only. This argument has no substance. If it were a suit for decla- 

ration against a large number of persons brought in a Civil Court for 

a mere declaration that rents shouli include the Hajat also probably 

the court-fee put upon the application in this case is sufficient ; 
Dhakeshwar Prosad Narain Singh alias Harihar Prosad Narain 

Singh v. Iswardhari Singh (1) But here the petitioner asks for 

separate reliefs against a number of tenants and mentions certain 

&mounts which ought to be added to their respective rents. In fact 

she seeks for a declaration in case of each particular tenant that his 

rent should not be as recorded in the RecorJ-of-Rights, but accord- 

. ing to what she stated in her petition. Such being the case, she must 
value her case according to the relief she seeks against a particular 

tenant. This would be obvious if we take the converse case. If the 

39 tenants bring a suit against the landlord for a declaration that 

they are not liable to pay the Hajat, it would be unreasonable to 

hold that such application can be made on a court-fee of Rs. 20 only 

for each tenant claims a separate relief against the landlord. Ifin 
a case like.that each application is to be valued and stamped accord? 

ing to the relief sought by each tenant, there is no reason why a 

different mode of calculation of court-fee should be adopted ina, 

case where the landlord brings similar suit against a number of. 

tenants. E 

Cases similar to this came up for consideration before the Patna 
High Court, Chethru Mahto v. Khaja Muhammad Karim Nawab (2) 
and Lachman Sahu v. Sheikh, Abdul Karim (3), where it was held. 
that where a number of tenants bring a suit against a landlord for a 
declaration that the rents entered in the Khatian are higher than 

the rents actually paid or that thelands are held under a. „Batai pi 
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ds (1) (1914) 22 C. L. J. 57. , 
(2) (1918) 4 Pat. L. J. 297. (3) (1919) 4 Pat. L. J. 299. 
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system, a court-fee of Rs. 10 (which was then the fixed court-fee for 
a declaratory suit) should have been paid in respect of each set of 
tenants. The Patna cases may have been decided on the rules 
framed by that Government but they lay down a general law which 
has not beeu alterei by the above notifications of the Bengal 
Government. In my judgment, the view taken by the: learned 
Special Judge that the petitioner should pay an ad valorem court-fee 
in respect of each of the 39 tenancies involved in this case in addi- 
tion to 12 annas for each tenancy is correct. 

The next question that has to be determined is how to value the 
relief for the purposes of court-fee. The learned. Special Judge has 
relied upon a certain scale adopted by the Settlement Officer prob- 
ably of that District. under the Government sanction and that is that 
the value of an application under section 1054 or 106 where it 
seeks for an alteration of the rent as recorded in the Record-of- 
Rights should be 2o times the difference beween the rent recorded 
and the rent claimed. It is not an authority which we should follow 
and we have to see for ourselves as to what should be the proper 
valuation to be put in such a matter. Looking at the case from a 
general point of view it would appear as if what the petitioner 
prays in this case isa declaration and some consequential alteration 
in the Record-of-Rights. But the Government Notification says that 
the court-fee should be put on such an application not as if it were 
a declaratory suit, but an ad valorem court-fee on the valuation put 
upon the relief sought. The petitioner has not valued her relief in 
respect of each tenant in this case. There is no express provision in 
the law to enable us to determine the proper valuation in a case like 
the present. But the principle adopted by the learned Special Judge 
is not wholly unreasonable. A question similar to this came up for 
consideration before the Madras High Court in K. Rayrappan Kutti 
Nambiar v. Kalliyat Thashathvectil Chathathut Kutti Nambiar (1) 
where the suit was fora declaration that the plaintiff was liable to 
pay a kind of royalty payable to the hill owner ata rate lower than 
that claimed by the defendant. It was held that it was a proper 
declaratory suit without any consequential relief and that the value 
of the subject-matter in dispute should be the capitalized value of 
the difference between the plaintiff’s and defendant’s claims. What 
the capitalized value should be is not stated in that case. Without 
any rule framed by the Government in this respect, I am not inclined 
to accept the valuation that the capitalized value should be 20 times 
the difference, because of the provisions of section 7(ii) of the Court- 
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Cm, -Fees Act. There it is said that where a sum is payable periodically, 
193, “the valuation should be ro times the amount payable for one year 


"The amount of rent may be said to be a sum payable annually to 
the landlord and the valuation should be ro times the rent or, in 
Mazafiz; Sheikh. Such cases, the difference between the rent admitteland the rent 
—— _ _ claimed. If the matter in dispute does not come under that clause, 
I think, justice would be done by holding that the capitalized value 
.Should be ten times the difference between rents admitted and 
claimed. 


'Srimati Charusila 
‘Dassi 


Suhrawardy; F. 


` It has been argued on behalf of the petitioner that applications 
or suits of this nature should be valued according to the mode of 
-valuation indicated in Section 7 (XI) of the Court-fees Act, and 
for this purpose reliance has been placed on Badam Surya- 
narayana v. Talla Bullayya Venkatachelam (1). There the 
‘question came for determination in connection with the jurisdic- 
‘tion of the Court trying the suit. The suit was for a declaration 
‘that the entry in the Record of Rights to the effect that the 
“defendant: had permanent occupancy right in the suit land was 
‘not correct. In suggesting what the proper valuation of a suit 
‘like that should be, the learned Judge observed. that the proper 
way for determining the value of the suit for jurisdiction. purposes 
-was to adopt the mode of the valuation of a suit brought by the 
land-holder for recovery of possession of immovoble property 
-from a tenant holding over after the period of tenancy. According 
to-'Section 7 cl. (XI) (cc) of the Court-fees Act, the valuation 
‘should be one year’s rent which must be taken, according to the 
‘Madras case, in connection with the jurisdiction of the Court. I 
regret that. I am unable to agree with the learned Judge’s view 
“that in & case- like the one before him the valuation should be 
“according to Section 7 cl. (XI) of the Court-fees Act. That clause 
‘begins by saying, "In valuing the following suits between landlord 
and tenant" and then a number of suits between landlord and 
tenant is mentioned under none of which the present case can 
‘be said to fall. The words “the following suits: between landlord 
‘and tenant” indicate that no other suit between them should be 
valued in like manner. 


In my judgment therefore the Rule should be made absolute 
“only to. this extent that the order of the learned Special Judge that 
the plaintiff should value her relief against each tenant at 20 times 
E the difference between the rent recorded ani the rent claimed 


ead 
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by her should be modifed by making it ten times, and in other 
respects the Rule is discharged with costs—three gold mohurs. 


Graham, J :—I agree that the Rule must he discharged except 
inso far as the method of valuation for the purpose of court- 
fee is concerned. My learned brother has dealt with this point 
and I do not wish to add anything. 


As regards the question whether the court-fee should be 
charged in respect of each tenancy or each group of tenancies, 
it appears to me that the decision of the Court below is right. 
Mr. Huq on behalf of the petitioner has referred to rule 60, sub- 
rile (4) of the rules framed by the Local Government under the 
Bengal Tenancy Act and to Notification No. 6954 L.R. dated 
arst July, 1922, and on the basis thereof has argued that the 
petitioner should have been held to be liable to pay court-fee in 
respect not of each .tenancy but of each group. No doubt, rule 
60 (4) does authorise the Revenue Officer to consolidate a number 
of such applications under sections 105 and rog A, where there are a 
number of tenants occupying lands urider the same landlord in the 
same village, but because that is permissible, presumably for the 
convenience of the parties, or of the Court it does not follow that 
the question of court-fee must necessarily be affected. As to 
that, having regard to the wording of the rule referred to above, 
it appears to me that the ad valorem court-fee is payable not in 
respect of each group but in respect of each tenancy. 


S. K, R. Rule partially made absolute, 
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Before Mr. Justice H. G. Pearson and Mr. Justice „S. C. Mallik. 
GIRIBALA DASI | 


v. 
DWARKA NATH MISTRI AND OTHERS.* 


Transfer of Property Act (IV of 1982), Sec. 117—Lease in respect of agricultural 
lands— Registered Instrument, if necessary. ——— 


A lease in respect of agricultural lands comes under the operation of section 117 
of the Transfer of Property Act andas sucha registered instrument is not at all 
necessary under the law. A verbal settlement is sufficient. 


Fagadish Chunder Sanyal v. Lalmohan Poddar (1) and Umruo Bibi v. Maho- 
med Rajabi (2) referred to i 
Appeal by the Plaintiff. 
Suit for recovery of possession on declaration of title.. 
_The material facts appear from the judgment. 


Messrs. Sharat Chandra Roy Chowdhury, Anilendra Nath Roy 
Chowdhury and Haripada Chatterjee for the Appellant. 


Messrs. Gopendra Nath Das and Mukunda Behari Mallick for 
the Respondents. ` i 


The judgments of the Court were as follows :— 


Mallik, J :—The suit that has given rise to the present appeal 
was one for recovery of possession of some lands on declaration 
of the plaintiffs title thereto. The allegations on which the 
plaintiff instituted the suit were briefly these: The plaintiff's 
brother, defendant No. 15 is the proprietor of the lands and one 
Kalai and some other persons held the lands under defendant No. rs. 
Defendant No. 15 obtained a rent decree in respect of the 
property and in execution of that decree purchased the lands 
himself. Thereafter in July 1922 defendant No. 15 made a 
verbal settlement of the lands with the plaintiff. Thenceforth 
the plaintiff was in possession by settling the lands with some 
Bargadars until she was resisted in her possession. The plaintiff, 
therefore, based her claim on verbal settlement obtained from 


* Appeal from Appellate Decree No. 1706 of 1930, against the decree of E. S. 
Simpson Esqr., District Judge of Khulna, dated the roth March, 1930, modi- 
fying the decree of Babu Jadu Nath Majumdar, Subordinate Judge, Khulna, dated 
the 11th July, 1917. F F 

(1) (1910) 13 C, L. J. 318. (2) (1899) I. L. R, 27 Calc. 205. 
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defendant No. 15, her brother. The defence inter a/ía was that 
there was no settlement obtained by the plaintiff as alleged by 
her in support of her claim, The Court of first instance gave 
a decree to the plaintiff holding that the plaintiff was the Benamdar 
of defendant No. 15, allthough it found that the story of a verbal 
settlement had not been substantiated. On appeal the learned 
District Judge held tbat the plaintiff was not entitled to a decree 
onthe finding arrived at by the Court of first instance, inas- 
much asit had never been tbe plaintifs case that she was the 
Benamdar of her brother, and as there was no evidence in the 
case from which it could be held that she was such a Benamdar. 
The learned District Judge then proceeded to consider the ques- 
tion of verbal settlement as set out by the plaintiff He held 
that as the plaintiffs case was that she was a tenure-holder, a 
registered document was compulsory for the lease which she set up, 
and thatas inthe present case there was no such document, he 
refused to consider the oralevidence adduced by the plaintiff to 
substantiate her story of a lease ; and in that view the learned District 
Judge came to the conclusion that the plaintiff -had not succeeded 
in establishing her title and on that finding, dismissed the plaintiff's 
suit. The plaintiff has appealed to this Court. : 
. . The first point taken on behalf of the. appellant was that the 
learned Judge was wrong when he held thatthere was nothing on 
the record of the case to show that the plaintiff was the Benamdar 
of her brother. In this connection our attention was drawn to the 
statement made by the defendants in paragraph 6 oftheir written 
_ Statement. We have been taken through this paragraph, but we do 
not find in it any clear case of Benami set up. The statement made 
in this paragraph may be taken only to mean that the defendant 
No. 15 was at the back of the plaintiff and had instigated the plaintiff 
to institute the present suit.. l 

The second contention urged on behalf of the plaintif appears, 
however, to me to have more substance in it. The learned Judge, 
as I have stated above, was of the opinion that in the present case 
a registered instrument was absolutely necessary, and in support of 
that view he relied on the case of Kasiswari v. Hari Nath (1). But 
there have been several other cases among which I may mention the 
cases of Jagadish Chunder Sanyal v. Lal Mohan Poddar (2) and 
Umrao Bibi v. Mahomed Rajadi (3), where it has been held that 
leages in respect of agricultural lands would come under the opera- 
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tion of secjion 117 of the Transfer.of Property Act and a registered 
instrument would not be necessary. It was said that in the present 
case there was nothing to show that the lease set up by the plaintiff 
was in respect of agricultural lands. I am unable to accept this view 
ofthe matter. The plaintiff in paragraph 2 of her plaint stated she 
had taken settlement of the lands and sas, in possession of the same 
by settling them with Bhagidars. This, to my mind, was an indica- 
tion clear enough to show that the lease was in respect of agricultural 
lands ; and ifthat was so, a registered instrument was not, in my 
Opinion, necessary under the law. If no registered instrument was 
necessary under the law, the learned District Judge was, in my opinion, 
wrong when he decided the question of lease as raised by the plaintiff 
simply on the ground that there was no registered instrument in the 
case. ‘The learned Judge ought to have considered the oral evidence 
adduced by the plaintiff in support of her case of verbal settlement. 
As the learned Judge did not do so, the proper order which, in my 
opinion, we should make in the present appeal isthat the appeal 
will be allowed, the deeree of the lower appellate Court set aside and 
the appeal sent back on remand for determination in accordance 
with law after a consideration of the oral evidence that was adduced 
by the plaintiff to substantiate her story of verbal lease as well as 
of other evidence that there may be on the record on the point. 
The costs will abide the result. 


Pearson, J. :—1 agree. 
R. M. Appeal allowed ; Case remanded. 


: CIVIL. RULE. 


Before Mr. Justice M. N. Mukerji and Mr. Justice SN, Guha. 


SRIMATI HARI DASSI DEBI AND OTHERS 
v. 
SAJANI MOHAN BATABYAL AND ANOTHER.* 
Application for’ restoration—Appeal dismissed for’ defanlt—Non-payment of 
initial deposit—Application with a court-fee of Rs. 2, tf compstent—Cipil 


Procedure Code (Act V of 1908), Sec. 131, O. 41 R, 19—Court-Fees Act (VII 
of 1870), Articles 4 and 5. 


* Civil Rule No. 63F of 1932, in the matter of Appeal from Original Decree 
No. 147 of 1931. 4 ore 


Vor. LV.] 4 HIGH COURT. 


An appeal was dismissed for default of payment of initial deposit in the High 
Court anda rule was issued upon an application filed on a coyrt-fee of Rs. 2. 
Question arose whether such an application was competent or whether in view of 
the Full Bench decision of this Court in the case of Fatimunnessa v. Deoki 
Pershad (1) the application should be one for review : 

Hold, though order 41 rule 19 of the Civil Procedure Code may not apply in its 
terms to such a case that rule read with section 151 of the Civil Procedure Code 
would enable an application of the present nature to be entertained and articles 4 
and 5 of the Court-Fees Act do not govern such an application. 

In the Code of 1908, the definition of ‘decree '’ expressly excludes an order for 
dismissal for default, j 
Application by the Appellant. 

. Appeal dismissed for default of payment of initial deposit. 
^ The material facts appear from the judgment. 

Messrs. Bankim Chandra Roy and Benoy Krishna Mukherji for 
the Petitioners. 

Messrs. Sambhu Nath Banerji and Amiya Kumar Shotme for 
the Opposite Party. 


Mr. Nasim Ali for the Government. 
i C. A. V. 
The judgment of the Court was as follows :— 


Mukerji and Guha, JJ, :—This rule, has been issued to show 
cause why an appeal which was dismissed for default of payment of 
the initial deposit should not be restored, the said dismissal being 
set aside, Illness and poverty have been pleaded as grounds for the 
default. ` 

The application on which the Rule has been issued was made on 
a Court-fee of Rs. 2. A question therefore arose as to whether such 
an application is competent, or whether in view of the Full Bench 
decision of this Court in the case of Fatimunnessa v. Deoki Pershad 
(x), the application shoull not be one for review. In many cases 
till recently the rule laid down by the aforesaid Full Bench decision 
was held to apply. But in some cases, of Jate, applications like the 
present one have been entertained. And ona Reference made by 
the Taxing Officer under section 5 of the Court-Fees Act, C. C. 
Ghose, Acting Chief Justice, held that it is sufficient if the applica- 
tion is stamped with g court-fee of Rs. 2 only. 

“We have heard the learned Advocates for the parties as also 
Mr. Nasim Ali who, at our request, appeared on behalf of the 
Government and was good enough to give us his assistance. 


(1) (1897) I. L. R. 24 Calc. 350 (F. B.). 
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Civi. The Full Bench decision was passed under the Code of 
1932. 1882, Under that Code an order dismissing an appeal for 
Sdant Had Dassi default used to be regarded by this Court asa decree. The Full 
Debi Bench decision proceeded upon the view that as there were only 


Sajani Mohan two' methods prescribed by the Code by which judgments and 
Batabyal. decrees could be set aside, ,namely those described in Sections 
Mukerji and .558 and 623 of the Code, and inasmuch as the former Section 
pula, FF. related only to default of appearance, a decree dismissing an 
appeal for default in depositing costs could only. be set aside by 
means ofan application for review under Section 623 and on an 
` Order made under Section 626. In the Code of 1908 the defini- 

tion of decree expressly excludes an order of dismissal for default. 

In the Patna High Court the rule laid down by the afore- 
said Full Bench decision was followed even after the, Code of 
rgo8 came into force, but it appears from the case of Anant 
Potdar v, Mangal Potdar (1), that since 1923 a view was taken 
in several cases that the appeal could, in such circumstances, be 
restored on an application under Order 41 rule 19 read with Section 
151 ofthe Code. In that case the learned Judge reverted to the Full 
Bench rule, observing that the change in the definition of ‘decree’ 
as made in the Code of 1908 did not really make any difference. 

The Bombay High Court has held that Order 4r rule 19 does 

. not exhaust the powers of the Court in a proper casé to re-admit 
an appeál or an application dismissed for default and it is open 
tothe Court to deal with these matters on applications made for 
the exercise of the Courts inherent powers under Section 151 
of the Code. Sonubai v. Shivaji. Rao, (2) The Sindh’ Court, 
which usually follows the Bombay decisions, has taken the same 
view in MZ. DAayani v. Ishak and others (3). 

In our opinion the difficulty of applying the Full Bench 
decision to cases of this nature has been considerably enhanced 
by the decision of the Judicial Committee in the case of Chhajju 
Ram v. Neki (4) in which it has been said that the expression 
“any other sufficient ciuse" in Order 47 rule 1 must be interpreted 
to mean “a reasun sufficient on grounds at least analogous to 
those specified immediately previously.” The question whether 
such decisions as Gopika Raman v. Mahar Ali (5), Narain Das v. 
Chiranji Lal, (6) Firm. K. K. S. A. R. v. Maung Kya Nyun (7) 


.(1) (1925) I. L. R. 4 Pat. 705. (2) (1920) I. L. R. 45 Bom. 648. 

(3) (1931) A. I. R. Sindh. 153. (4) (1922) L. R. 49 I. A. 144; 36 C. L. J. 459. 
(5) (1923) 39 C. L. J. 247. (6) (1924) I. L. R. 47 All. 361, 

(7) (1927) I. L. R. 5 Rang. 675, : 
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can be supported withọut doing some violence to the decision in 
Chhajju Rams case (1) need not detain us. Itis sufficient to point 
out that we have on the other hand such cases as Mahadeo v. 
Lakshmi Narayan (2), in which it has been held that a plaintiff 
whose suit has been dismissed for default under Or. 9, R. 8 C.P.C. 
has no remedy by way of review, and Bindu Bashini v. Secretary 
of State (3) in which it has been held that an erroneous impression 
negligently formed bears no analogy to an excusable failure to 
bring before the Court new and important matter of evidence. 
It would require no ordinary flight of imagination to treat a 
failure to deposit initial costs as being an omission of the same 
kind or description as an omission to produce a matter or evidence 
subsequently discovered or as.being a mistake or error apparent 
on the face of the record. We are also of opinion that the necessity 
ofapplying the Full Bench decision to cases of this description 
has been altogether obviated by the change in the meaning of 
the word ‘decree’ introduced by the Code of 1908. In ‘these 
circumstances even though Order 41, Rule 19 may not apply in 
its terms to such a case, we are inclined to hold that that rule 
read with section rs1 of the Code would enable an application 
of the present nature to be entertained, and that Articles 4 and 
5 of the Court-Fees Act do not govern such an application, 

On the merits we are of opinion that the Rule should be made 
absolute. We order that if within 7 days from to-day the initial 
costs for default of payment of which the appeal was dismissed 
be paid in, the order of dismissal will be vacated and the appeal 
restored to the file, but if this payment is not made within the 
time allowed as above, the Rule will stand discharged and in the 
latter case only with costs, one gold mohur to the respondents who 
have appeared in this Rule. 


R. M. Rule made absolute. 
(1) (1922) L, R. 49 I. A. 144 ; 36 C. L. J. 459. | 


(2) (1925) I. L. R. 49 Bom. 839. 
(3) (1923) I. L. R. 51 Calc. 70. 
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Present: Lord Russell of Killowen, Lord Saiveseniand 
Sir Dinshah Mulla. 


PRAG NARAIN 
v. 
THE COLLECTOR OF AGRA. 


[On APPEAL FROM THE HIGH COURT or JUDICATURE 
AT ALLAHABAD. | 


Land Acquisition Act, (Act I of 1894)—Appeal to Privy Council on mere gues- 
tions of valuation=Award by Collector, when nore than one claimant— 
Apportionment between landlord and tenant—Effect of acceptance of award 
by tenant--Resultant gain, to Government. 

In cases arising under the Land Acquisition Act, 1894, the Privy Council will 
not, ordinarily, interfere with judgments of the Appellate Court in India merely 
upon questions of value: Narsingh Das v. Secretary of State for India in 
Council (1) followed. 

The Act, in section 11, contemplates that though several persons may be 
interested in the land to ' e acquired, the Collector should make but one award, 
setting out (inter alia) the value of the land, as fixed by the Collector and the 
apportionment of the value between the various persons interested in’ that land’, 


Where Sompessstitu money had been apportioned between the landlord and 


- the tenañts, árid the tenants had accepted the award : 


Held’, that the landlord was not entitled to the extra amount which the tenants 
might otherwise have received, and that the resultant gain was a gain’ of the 
Government or of the Municipality which acquired the land: Rokan Lal-v. 
Collector of Etah (2), approved. 

Appeal No. 100 of 1930 from a judgment and decree, dated the 
3rd May 1928, of the High Court, Allahabad; modifying a judgment 
and decree, dated the 16th January 1925, of the District Judge of 
Agra, made ona reference by the Collector of Agra under sec- 


'The facts are fully set out in their Lordships' jadikan 

Though the appeal to the Board did not involve any substantial 
question of law, the High Court (on the authority of I. L. R. 5r 
Cal. 969, P. C.) granted leave to appeal, observing that “ in cases of 
this kind if the High Court increases the amount awarded by the 
District Judge even in favour of the proposed appellant, the appel- 
lant can contend that under section 110, Civil Procedure Code, read 


(1) (1922) L. R. 52 I. A. 135 ; 1. L. R. 6 Lab, 69. 
(2) (1929) I. L. R. 51 All. 765 (767). 
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with section 54, of the Land Acquisition Act, he has a right of 
appeal on the ground that the Court did not affirm the decision of 
the Court immediately below. ” 

Dunne K. C. and Narasimham for the Appellant. 

DeGruyther K. C. and M. R. Jardine for the Respondent. 

Their Lordships' judgment was delivered by 


Lord Russell of Killowen :—This appeal is brought from a 
judgment of the High Court of Judicature at Allahabad relating to 
the compensation payable to the appellant under or by virtue of 
the Land Acquisition Act (I of 1894), which will be referred to as 
the Act. 





The facts require to be stated in some detail for the proper 
appreciation of the points which are involved. 

On the oth July, 1923, the land acquisition officer of Agra (called, 
hereafter the officer) issuela general notice under the Act for the 
acquisition of a block of land in the city for the purposes of a new 
police station. The block measured just over r acre, and included 
certain land and houses belonging to the appellant, which were 
known by the name Katra Nandram, and which amounted in area" 
to some 4,109 sq. yards. 

There were 18 claimants to compensation in respect of the entire 
block of lands, including the appellant and one Dau Dayal. The 
appellant’s claim (as finally amended) was for Rs. 3,34,598, made up 
of Rs. 2,46,780 for the land (¢. e., at the rate of Rs. 60 per sq. yard) 
and Rs. 87,818 for the buildings. 


The officer considered the cases of the 18 claimants and heard 
evidence, the hearing of which ended on the 23rd December, 1923. 
As to the 16 claimants other than the appellant and Dau Dayal, an 
agreement was come to as to the amount of compensation payable 
to each for his interest ; but for the purpose of acquiring a title 
under the Act the officer seems to have drawn up a formal award 
(dated the 31st December, 1923) relating to the compensation pay- 
able to those 16 applicants. 

On the roth January, 1924, he made his award, dealing with the 
claims of the appellant and Dau Dayal. Init he states.that agree- 
ment had since the hearing been reached with the other claimants, 
that an award statement regarding them had been drawn up and 
the amounts paid, and that the present award related to the cases of 
the appellant and Dau Dayal only. By that award he divided the 
appellant’s land into three zones, to which he attributed different 
figures, as follows :—1'. Four hundred square yards of land with a 
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street frontage of 120 feet he put at Rs. r3 per square yard. 2°. 


Four hundred and ninety-five square yards, "spotted over with the 
houses of permanent tenure holders,” he putat Rs. 6 per square 
yard ; and 3°. the remaining 3,214 square yards, which consisted of 
the non-frontage land upon which there were no permanent tenure 
holders, he put at Rs. 8 per square yard. These fizures worked out 
at Rs. 33,882 for land. For buildings he fixed a figure of Rs. 34,537, 
making a total figure of Rs. 68,419. To this sum had to be added 
the 15 per cent provided for by section 23(2) of the' Act, so that the 
total compensation awarded by the officer to the appellant for his 
interest was Rs. 78,682. 

It would appear that, so far as concernel the 495 square yards, 
the sum to be paid to the appellant was reducei from Rs. 8 per sq. 
yard (the full value of the non-frontage land) to Rs. 6 per 
sq. yard owing to the interest therein of the permanent tenure 
holders. 

Both the appellant and Dau Dayal were dissatished with the 
award and applied fora reference to the District Judge under 
section 18 of the Act. In the case of the appellant the District 
Judge affirmed the award of the officer as to the buildings and 
allowed Rs. 34,537. In regard tothe land he allowed Rs. 20 per 
sq. yard for all except the 495 sq. yards over which the permanent 
tenure holders had rights, making a further sum of Rs. 72,280. As 
regards the 495 sq. yards, he only allowed Rs. 220 as the capitalised 
value of the rents (Rs. 5 or thereabouts) of which the appellant was 
in receipt. In addition, he allowed 2 sum of Rs. 1,200 in respect 
ofa claim forloss of rents, making a total sum of Rs. 1,08,237 in 
respect of buildings and land, which with the r5 per cent. above- 
mentioned, resulted in a total sum of Rs. 1,24,292 fixed as compen- 
sation for the appellant. E 

From that decision the appellant appealed to the High Court 
at Allahabad, asking that the full amount of compensation 
claimed by him be allowed. The High Court allowed the appeal 
in part and modified the decree of the District Judge to the extent 
now to be mentioned. As regards the valuation of the land at Rs. 20 
per square yard, they agreed with the District Judge. As to his 
valuation of the buildings they increased the rate per roo cubic feet 
allowed by him. As regards the 495 sq. yards, the High Court con- 
sidered that the District Judge was not justified in assuming that the 
appellant's rights in this land were limited to the receipt of Rs. 5 
per annum. ‘The learned Judges considered that since the appeal 
to the District Judge only related to amount and not to apportion- 
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ment, he ought to have accepted the officer’s rates of apportionment, 
viz., one-fourth to the tenants and three-fourths to the appellant. 
Applying these proportions to the 495 sq. yards, the result would be 
that the appellant would be entitled to Rs. 15 per sq. yard in respect 
thereof. The appellant in the High Court claimed to be entitled 
to the whole Rs. 2o, less only the sums which by agreement had 
been paid to the tenants and accepted by them, but this contention 
was disallowed by the High Court. As a result it appeared 
that the judgment of the High Court involved an addition of 
Rs. 11,231.15 to the amount allowed by the decree of the District 
Judge. 

Encouraged no doubt by the knowledge that each of his previous 
applications ‘has resulted in an increase in his compensation, the 
appellant has now appealed to His Majesty in Council. 


In his case lodged here the only point taken was that the com- 
pensation awarded was too low, the valuations placed upon the 
land and buildings respectively being insufficient in amount. An 
appeal confined to these contentions had obviously small hope of 
success. It is well settled that this Board will not review the decree 
ofan Indian Appellate Court merely upon questions of value ; and 
in this connection it will be sufficient to cite the words used by Lord 
Buckmaster in delivering the judgment of the Board in the case of 
Narsingh Das v. Secretary of State for India in Council (1). 

pa it has been repeatedly laid down by the Board that in 
Such cases they will not interfere with judgments of the Courts in 
India as to matters involving valuation of property and similar 
questions where knowledge of the circumstances and of the District 
may have an important bearing on the conclusion reached, unless 
there is something to show, not merely that, on the balance of 
evidence, it would be possible to reach a different conclusion, but 
that the judgment cannot be supported as it stands, either by reason 
of a wrong application of principle or because some important point 
in the evidence has been overlooked or misapplied, ” 


Counselfor the appellant concentrated upon a different point. 
He contended that since the High Court had valued the 495 sq. 
yards at Rs.20 per sq. yard, the whole of the resultant sum of 
Rs. 9,900 belonged to the appellant subject only to the payment 
thereout of what might be necessary to satisfy the claims of the 
tenants; and that since the tenants had by agreement accepted a 
sum amounting to Rs. 990 (or Rs. 2 per sq. yard), the appellant was 


(1) (1924) 52 L A. 133 (135) ; 29 C. W. N. 122. 


321 


P.C. 


—— 


1932. 
— 
Prag Narain 


v. 
The Collector of 
Agra. | 


Lord Russell of 
Killowena 


322 


P.C. 


1932. 


Prag Narain 


v. 

The Collector of 
Agra. 
Lord Russell of 
Killowen. 


THE CALCUTTA LAW JOURNAL, [Von LV. 


entitled | to the whole difference between these two sums (viz., 
Rs. 8,910), and not merely to three-quarters of Rs. 9,900. 

Their Lordships are unable to take this view. Indeed, it 
appears to them that the possibility of "raising such a contention 
has only arisen from a failure to observe strictly the provisions of 
the Act. 


As their Lordships read the Act, the duty of the Collector under 
section 11 of the Act is to make an award in regard to three matters, 
viz., (x) the area of the land included in the award ; (2) the total 
compensation to be allowed for that land, and (3) the apportion- 
ment of that compensation among all the persons interested in that 
land. 

The Act does not appear to contemplate that where more than 
one person is interested in a parcel of land there should be more 
than one award relating thereto. 

Ther Lordships do not by this mean that the whole of the land 
atany one time to be acquired under the Act must necessarily be 
dealt with in one award; but only that any one piece of land 
(forming part of the whole) in which more than one person has 
an interest for which he can claim compensation, ought not to be 
made the subject of more than one award. Each award should con- 
tain within its four corners the fixing of the value of the land with 
which it deals, and the apportionment of that value between the 
various persons interested in that land. 

In the present case the difficulty has arisen from the fact that 
the officer has dealt with the land by two documents, and, so far as 
the 495 sq. yards are concerned, that particular parcel of land figures 
in both. Their Lordships, however, think that the two documents 
(the later of which specifically refers to the earlier) must be read 
together as constituting one award in relation to that parcel of land, 
by which the officer awards the compensation to be allowed for that 
land at a figure of Rs. 8 per sq. yard and awards the apportionment 
of that compensation in the proportion of one-fourth to the appellant 
and three-fourths to the tenants. 

The only objection ever taken by the appellant was to the 
amount awarded as compensation. No objection was ever made 
to'the award as to apportionment ; the apportionment accordingly 
stands and the appellant must be held bound thereby. There 
can therefore be no foundation for the appellant's claim to be entitled 
to the extra amount which the tenants might have received if they 
had not by-agreement accepted three-quarters of a lower valuation. 
All that the appellant can claim is his awarded proportion of the 
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Rs. 20 per sq. yard. The gain is a gain of the Municipality which 
acquired the land, as it was held to he in the case of Rohan Lal v. 
Lhe Collector of Etah (t). | 

The appellant further contended that he had been hardly 
dealt with in the Courts below as to costs, but their Lordships see 
no reason for suggesting any alteration of the decrees in this 
regard. 

In the result this appeal fails and should be dismissed 
with costs. Their Lordships will humbly advise His Majesty 
accordingly. 

Barrow, Rogers and Nevill: Solicitors for the Appellants. 

Solicitor, India Office: Solicitors for the Respondent. 

EK. J. R. Appeal dismissed. 


(1) (1929) I. L. R. st All. 765. 


PRESENT: Lord Russell of Killowen, Lord Salvesen, and 
Sir Dinshah Mulla, 


SHEOPRASAN SINGH 
v. 
MUNSHI NARSINGH SAHAY AND OTHERS. 


[On APPEAL FROM THE HICH COURT OF JUDICATURE AT PATNA.] 


; Purdanashin ladies—Dispositions by-—~Onus probandi. 

Dispositions of property by a purdanashin lady are prima facie not binding 
upon her unless itis established that she knew and understood thoroughly the 
meaning and effect of the document, the onus probandi being upon the party 
setting up the document : 

Held, upon the evidence, that the plaintiff-respondent had discharged the 
onus. 

Shambati Koeri v. Fago Bibi (1), Farid-un-nisa v. Mukhtar Ahmad (2), 
Thakurain Tara Kumari v. Maharaja Chandra Mauleshwar Prasad Singh (3), 
distinguished. | 


(1) (1902) I. L. R. 29 Calc. 749 ; L. R. 29 I. A, 127. 
(2) (1925) L. R. 52 I. A. 342 ; 1. L. R. 47 All. 703 ; 30 C. W. N. 337. 
(3) (1931) L. R. 58 I. A. 450 ; 36 C. W. N. 165. 
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Appeal No. 123 of.1930 from a judgment and decree, dated the 
29th May 1928, of the High Court, Patna, reversing a judgment and 
decree, dated the 2nd August 1924, of the Subordinate Judge of 
Arrah, 


The facts appear sufficiently fully from their Lordships’ judgment. 
Dunne K. C. and J. M. Pringle for the Appellant. 

DeGruyther K. C. and Dube K. C. for the Respondent (Plaintiff). 
Their Lordships’ judgment was delivered by 


Lord Salvesen :—This is an appeal from a judgment and decree 
ofthe High Court of Judicature at Patna dated 29th May, 1928, 
reversing a judgment and decree of the Second Subordinate Judge 
of District Arrah, dated the 2nd August, 1924, and decreeing in full 
the Plaintiff-R espondent's suit torecover Rs. 39,855 annas five pies 
six secured by a mortgage bond executed in favour of his denamdar 
on behalf of the Defendant-Respondent Mussammat Dhanwanti 
Kuer on the 3rd March, 1908. 

The only compearing parties at the trial were the appellant who 
under certain deeds which it is not necessary to refer to has 
acquired all the rights of Dhanwanti Kuer in the mortgaged pro- 
perties, and the plaintif-respondent (hereinafter referred to as the 
respondent). 

The facts of the case may be shortly summarised—Dhanwanti 
Kuer is the widow of one Sukhdeo Singh, who died prior to the 
middle of the year r9oo, leaving three unmarried daughters. His 
three brothers Jaideo, Namdeo and Sahdeo survived him, but 
the two latter had already lost their interest in the family property. 
After Sukhdeo’s death his widow applied for mutation of her name 
in place of her husband in certain properties, but was opposed by 
Jaideo. The dispute between them was finally settled in terms of an 
ekrarnama (an agreement) executed in July, 1900. This document 
proceeds on the narrative that the widow Dhanwanti Kuer had three 
unmarried daughters and that she would require to take a loan to 
provide for the expenses of their respective marriages which could 
not be effected unless her name was registered in the Government 
Office in respect of the estate left by her husband. The deed 
accordingly (para. 4) provides that she should get her name registered 
in the Khas properties of Sukhdeo Singh therein specified. Para. 5 
provides for certain debts being borne equally by Jaideo and Dhan- 
wanti. The deed then proceeds : 

“6, If for payment of the previous debts, necessity may arise 
to execute fresh deeds bearing cheap interest, then we Musammuit 


Vor. LV.] PRIVY COUNCIL. 325 


Dhanwanti Kuer and Babu Jaideo Singh shall jointly or severally P.C. 
execute the sime as required. Ifíor payment of road-cess which 1932. 
may be jointly payable, or for any decretal money, I, Musammat 
Dhanwanti Kucr, may not get an opportunity to execute any deed Wet er; 

6 p " ; : F Munshi Narsingh 
with a view to mortgage both the shares, and if Babu Jaideo Singh Sahay. 
makes payment by executing any deed and by mortgaging both the Lord Salvesen. 
shares, then that deed shall be binding on me, Musammat Dhan- — 
wanti Kuer as if it was executed by me personally. 2 

*7. In the event of the income of the properties with respect to 
which the name of me, the executant Musammat Dhanwanti Kuer 
will be recorded, being insufficient to meet the expenses at the 
occasion of my daughter's marriage, I shall be competent to take 
loan by Rehan or mortgage of the whole or part of my Milkiat pro- 
perty and to perform the marriage. But it will be incumbent on me 
first to ask Babu Jaideo Singh fora loan and should he fail to 
advance the loan from his own fund or to obtain from others, I 
shall borrow money from other Mahajans excluding the share-holders 
and Pattidars of. Mauza Raghubir Garh Koindi, and to this Babu 
Jaideo Singh shall not raise any objection. 

“73. Save and except the stipulations laid down in paragraphs 6 
and 7 above, I, Musammat Dhanwanti Kuar, shall have no right at 
all to create any encumbrance onthe property or to execute any 
deed of sale conditional sale or Patta or Rehan deed with regard to 
the same, and if I do so, it shall be treated as null and void.” 


we 
Sheoprasan Singh 


The deed further provides that on the widow’s death the proper- 
ties standing in her name are to devolve on Sahdeo Singh and Nam- 
deo Singh—that the entire management of the properties should be 
vested in Jaideo, that certain payments for maintenance should be 
made to Namdeo and Sahdeo and that the widow should receive a 
cash payment of Rs. 150 and certain quantities of cereals and oils 
yearly. After all expenses were paid (including guests, visitors, &c.) 
the balance of revenue was to be paid over to the widow. The 
annual income of the property is variously estimated at from Rs. 1000 
to Rs. 3000. The High Court in their judgment have characterised 
this deed as an unfair one, and it certainly appears to have been made 
more in the interests of Jaideo and his brothers than of the widow. 
The widow apparently also took this view, for ina suit against her 
the judgment in which was delivered on 2oth March, 1913, she 
pleaded that the e2rarnama was executed by her without any know- 
ledge of its contents or understanding its effect. An issue as to this 
was duly framed and went to trial, but was decided against her by 
the Subordinate Judge. She herself gave evidence and is described 
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in the judgment as “an ignorant lady, but very clever lady asa 
perusal of her evidence will show.” This-judgment was confirmed 
on appeal by the additional District Judge. 

In the present case the ekrarnama is founded on by the appellint 
and not challenged by the widow, who at first made common cause 
with him, although she later dropped out of the suit. Whatever its 
effect it must be held to be binding on her ani to have conferred 
on her only a limited power to mortgage the Properti standing in 
her name. 

The evidence is entirely silent as to the management by Jaideo 
of the properties and no accounts have been produced. It is signi- 
ficant, however, that in the e&varnama there isa statement that 
Jaideo was in bad health and had therefore with Dhinwanti’s appro- 
val appointed a manager. Para. 17 contains a clause in the following 
terms :— 

“When I Babu Jaile» Singh fail to manage the works of Mus- 
sammat Dhanwanti Kuer as regards making collection of rent and 
settlement of lands as also looking after other business in Courts, 
Civil or Criminal, I shall make over charge of all the duties to the 
said Mussammat. When Babu Jaideo Singh ceases to have ahy con- 
nection with the works of me, the executant Mussammat’s share I 
will (torn) look afler my business personally or through any servant, 
or Karfardas in accordance with the terms of this deed (torn). ” 


This serves to explain the next important document in the case, 
viz., the power of attorncy executed by Dhanwanti in favour of one 
Sahdeo Pande on 11th January, 1904. By this time Jaideo must 
either have died or devolved the management of the estates on her. 
It sets forth that numerous law suits were pending against her which 
She as a purdanashin lady was quite unable to look after and that 
she had accordingly appointed Sahdeo Pande as her am-mukhtear. 
As the mortgage on which the respondent sues was actually executed 
by Sahdeo Pande on behalf of the mortgagor this is the first docu- 
ment challenged by the appellant. 

'The power of attorney which is briefly described in the conclud- 
ing sentence as a general power of attorney is expressed in the widest. 
possible terms.  Zm/er alia it gives power to mortgage the granter's 
properties and even to sell them. It is certainly a document which 
could not bind the executant unless she knew and understood 
thoroughly its meaning and effect—the onus of proving which is 
primarily on the respondent. On the other hand it bears to be exe-~ 
cuted by the pen of her father on her behalf in presence of two 
witnesses and when presented for registration on 13th January by 
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Dhanwanti Kuer herself the Sub-Registrar’s note states that she 
affixed her thumb mark in his presence, her father being present and 
identifying her to the Sub-Registrar, who authenticated same in terms 
of section 33, Act III of 1877. There is no evidence as to its being 
read over‘and explained to her—her father being dead at the date of 
the trial ; but again it is not said that the general powers given are 
unusual in the case of a pardanashin lady, and she herself has not 
come forward to give evidence. In these circumstances there is at 
least prima facie evidence of her consenting to its terms, which 
might have been rebutted by her own testimony, but it is unneces- 
sary to consider this poiat by itself in view of the conclusion that 
their Lordships have reached with regard to the only act of the 
am-mukhtear, which is challenged, viz., his execution of the mortgage 
deed, which he signed on her behalf. 

Before dealing with the actual execution of this deed it is desir- 
able to consider the circumstances which led up to it One daughter 
‘was still unmarried, although a marriage had evidently been 
arranged. The appellant led some evidence to show that two 
daughters had been married before the date of the mortgage deed, 
which is March, 1908, but their Lordships agree with the High Court 
in holding that this evidence, which is very vague in itself, has been 
‘completely displaced by the other evidence in the case, including 
that of Jagarnath, the man to whom the second daughter was 
married, who states that the date was February, 1909, ‘and who was 
not cross-examined on this point. He was not called by the respon- 
dent and it is interesting to note that Sahdeo Pande, whose actings 
are now challenged, was not called as a witness and was at the date 
of the trial mukffear-am of the widow. Besides, it is incredible that 
a mortgage which bears to be granted because of the necessity for 
Dhanwanti Kuer performing the marriage of her daughter should 
have been signed if that marriage had long before taken place. 
Moreover, the estate itself was in jeopardy as a sale had already been 
‘proclaimed on 15th January, 1908, in satisfaction of a decree for 
costs of partition due to the Government. In these circumstances it 
became necessary to have recourse toa money-lender as the only 
means of taising the money urgently required. A 


The mortgage bond itself was signed for the widow by Sahdeo 
Pande on 3rd March, 1908, and was presented for registration and 
duly registered on the 4th. Itiscommon ground thaf the money 
was duly paid to Sahdeo and the High Court have held that the 
money was applied in meeting the Government claim of Rs. 799 
and Rs. tooo for marriage expenses. The former might be inferred 
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from the fact that the estate was not brought to sale and the latter 
from the fact that the marriage of the second daughter duly took 
place and that hei mother performed the usual ceremonies. The 
bond itself isa simple one, easily understood, and in the circum- 
stances no course appears to have been open to Dhanwanti, but 
to borrow, and her knowledge might easily be inferred from the facts 
ofthe case. These are in complete contrast to the facts dealt with 
in the cases to which we were referre] by the appellant's counsel 
Farid-un-nisa v. Mukhtar Ahmad (1), Thakurain Tara Kumari v. 
Maharaja Chandra Mauleshwar Prasad Singh (2), Shambati Koeri 
v. Jago Bibi (3). In all these cases the Pardanashin lady had signed 
documents by which she denudei herself of her estate for no 
consideration at all or for only partial consideration. In all of 
them, too, the lady herself gave evidence that had she known 
the effect of what she purported to do by the deeds there con- 
sidered she would have refused to sign. Here the mortgage was 
granted for full consideration under stress of circumstances 
which necessitated a loan by which alone the money necessary 
to save the estate from sale and provide the necessary funds for 
the projected marriage could be obtained, and although oral 
evidence was adduced by the respondent that he made inquiry 
through Raghunath Sahai of the widow as to the necessity of 
the loan before it was granted and of her receipt of the money 
thereafter the lady herself chose not to go into the witness-box. 

The matter, however, does not stop there. On 22nd March, 
1908, Dhanwanti signed another deed called a ZA£a Patta in 
which it was narrated that one object of doing so was to provide 
for the due payment of interest on the loan from the respondent 
the exact annual amount of which is set forth. This deed is 
signed by Dhanwanti herself (she had now become literate) after, 
as the execution bears, it had been read over to her and it was 
duly registered by herself after identification by Sahdeo Pande. 
Thereafter the duty of paying the interest was laid on the /A/&&adar 
jadunath the balance of the stipulated rent only being receivable 
by her—viz, Rs. 253. In point of fact, Jadunath did pay a 
sum of Rs. 725 some two years later of which receipt is duly 
acknowledged on the back of the bond. Why he did not continue 
to pay the interest; is not explained nor does it concern the 
respondent, = 

(1) (1925) L. R. 52 I. A. 342; I. L. R. 47 All. 703 ; 30 C. W. N. 337. 


(2) (1931) La R. 58 I. A. 450 ; 36 C. W. N. 165. 
(3) (1902) I. L. R. 29 Calc. 749 ; L. R. 29 I. A. 137. 
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Still further on 17th Decembér, rors, Dhanwanti executed a 
Rehan Deed ia favour of her son-in-law, Jagarnath Singh. In 
this deed she narrates that she had borrowed, among other sums, 
Rs. 1799 from the respondent and also that payment of the debt 
due to him had not been made, although there were pressing 
demands for same. and makes provision for paying same out of a 
loan from Jagarnath of Rs. 15,000. This deed bears to be signed 
by herself after being read over by the scribe. 

These deeds constitute admissions under her own hand of 
the constitution and subsistence of the debt due by Dhanwanti 
to the respondent, who is not a party to either. These deeds 
therefore involve knowledge by her of the existence of the Power 
of Attorney and understanding by her of its contents. Their 
Lordships are not impressed by thé view of the Subordinate Judge 
who without a tittle of evidence to proceed on sets them aside 
as not in Jona fide and concocted apparently by a conspiracy 
amongst all the parties to furnish proof (which might be said to 
be otherwise wanting) to support the respondent’s claim. They 
agree with the Judges of the High Court that they furnish com- 
plete evidence that Dhanwanti Kuer had knowledge from the 
first of the mortgage bond. granted in favour of the Respondent 
and of all its essential terms, including the rate of interest 24 
per cent per annum stipulated which although apparently exorbitant, 
has been held by both Courts to be the usual rate of interest 
payable in that district on similar transactions. 

The only other point argued was whether the mortgage was 
ultra vires of the granter, in view of the ekrarnama which was 
previously narrated. On this point the loan so far as required for 
payment of marriage expenses was expressly authorised by para. 
4 already quoted while it is clearly implied in para. 6 that money 
might be borrowed to meet Government claims. Even if it had 
not been so the loan as regards the Rs. 799 was absolutely necessary 
to save the estate from a disastrous sale. 

For these reasons their Lordships are of opinion that the 
judgment of the High Court was right and they will humbly 
advise His Majesty that the appeal should be dismissed with 
costs. 

W. W. Box & Co.: Solicitors for the Appellant. 

Watkins & Hunter: Solicitors for the Respondents. 


Appeal dismissed, 
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PRESENT.;' Viscount Dunedin, Lord Thankerton, and 
Sir Dinshah Mulla. 


P, C. SHAMA KANT LAL AND OTHERS 
1932. p. 
e 

March, 4. | MAHANTH RAMDHUN PURI. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT PATNA.] 


Mokurrari right—Adverse possession —Mere length of possession, iusuflicient-- 
Overt act essential. 


Held, on the evidence, that the defendant had failed to establish his claim to: 
a mokurrari right in the village sued for, and that the plaintiff's suit was not barred 
either by res judicata or by. limitation.’ 


Semble : Where there is no assertion of an adverse title or any overt act show- 
ing adverse possession, mere passive possession for a very long time is insufficient 
to confer title by adverse possession. 

Appeal No. 91 of 1928 from a, decree of the High Court, Patna, 
dated the rst July 1927, varying a decree of the Court of the Subor- 
dinate Judge of Gaya, dated the 29th August 1923. 


The facts are stated in their Lordships’ judgment. 
Hyam for the Appellant, in support of his petition for admission 
x of additional documentary evidence by the Board, referred to 
order 41, rule 27, Civil Procedure Code, and to Raja Indrajit 
Pratap Sahi v. Amar Singh (1). 

(Their Lordships rejected the petition). 

On the merits; learned counsel submitted that the appellant’s plea 
of res judicata was established, and that he had acquired by pres- 
cription a mokurrari right : 9 Calcutta Weekly Notes 292. 

Wallarh for the Responlent: ‘The Courts in India have con- 
currently found that the appellants have no mokurrari interest in the 
lands in suit. They never set up any adverse title. Mere non-pay- 
ment of rent does not make the possession adverse. 

Hyat replied. 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—This is an appeal from a decree of the 

March, 4. High Court at Patna, datei the rst July, 1927, which varied a 
decree of the Court of the Subordinate Judge of Gaya, dated. the 
29th August, 1923. ; 
The present suit was instituted on the m jogan 1921, by 
Mohunt Dalmir Puri, in whose place the present respondent was 


(1) (1923) 39 C. L. J. 318 ; I. L. R. 2 Pat. 676. 
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substituted on the 2nd August, x922, against eight defendants. 
Defendant No. r having died, his interest passed to his sons, who 
were defendants Nos. 2 and 3, and on the r4th August, 1923, the 
defendants were renumbered. Defendants Nos. 1 to 6 are now 
represented by the present appellants, and defendant No. 7 was 
Babu Nageshwar Prasad, but service of the summons on him was 
not proved and he did not appear to resist the suit, and his name 
was removed from the reccrd under the judgment of the Subordinate 
Judge. 

The respondent is the proprietor ofa r2 annas share in Mauza 
Baghore; District of Gaya, the remaining four annas being the pro- 
perty of one Kameshwar, who gave a mokarrari of his four annas 
to one Gyani Lal. Nageshwar, formerly defendant No. 7, succeeded 
to the mokarrari interest of Gyani Lal, and is in possession as 
mokarraridar under Kameshwar. In the record of rights, which was 
published on the 2nd December, 1915, the respondent was recorded 
as the proprietor of 12 annas of the mauza, and defendants r to 6 
were recorded as mokarraridars in respect of four annas comprised 
within the respondent’s 12 annas under a “verbal” mokarrari. 


In the plaint: the respondent challenged the correctness of the 
entry in the record of rights and alleged that the defendants had no 
legal right to posssssion and that their possession was against right 
and as of “trespassers.” The prayer of the plaint was for possession 
and for mesne profits, and, in the alternative, that a proper and fair 
rent might be assessed upon the lands, if the Court found that the 
defendants had any tenancy rights in the lands in question. He 
alleged that his 12-annas share was let in oral thika to Nageshwar 
from 1902 to 1915, and that Nageshwar paid rent up to 1914 at the 
annual rate of Rs. 1,955 ; that he had recently learned that Nage- 
shwar, in league with the appellants, had joined them in four annas 
out of the twelve annas oral thika without the respondent's know- 
ledge or consent; that the appellants had got themselves recorded 
as holding such four annas as oral mokarrari in the record of rights 
in rgr$ ; and that the respondent first came to know of the matter 
after the publication of the record of rights. 

The appellants, in their original written statements, in addition to 
certain defences no longer in question, claimed that the four annas 
out of the respondent's twelve annas was their permanent bafarzandan 


mokarrari, and that it had been in their possession for over twenty ` 


years and was neverin sir possession of the respondent ; that the 
jama was fixed in perpetuity at Rs. 159, which, by arrangement, was 
payable at. Rs. 158 to revenue and cesses by them. They further 
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claimed that the suit was barred by limitation as they had been 
openly and adversely in possession for over twelve years to the full 
knowledge of the plaintiff, and denied that they were in league with 
Nageshwar. 

In a set of additional written statements, the appellants stated that 
the four annas in suit. had been held by their ancestors since x857, 
that in 1871 Gossain Lachman Puri, predecessor in interest of, the 
respondent, brought a suit against Din Dayal Lal, a predecessor of 
the appellants, and against Dalchand Ram, brother-inlaw of Din 
Dayal Lal, for recovery of khas possession of eight annas share of 
Mauza Baghore, in which the plaintiff repudiated any mokarrari, 
and that the mokarrari set up by Din Dayal Lal was confirmed by 
the High Court of Calcutta ; and that this constituted res judicata as 
between the present parties, 

Among the issues framed by the Subordinate Judge were the 
following — 

(3) Is the suit barred by limitation? 

(4a) Is the suit barred by res judicata ? 

(5) Have the defendants no title to the share in dispute, and is 
the survey entry recording them as mokarraridars incorrect? 

(6) Have the plaintiffs any right to get the mokarrari jama 
assessed? If so, how much? 

(7) Is the plaintiff entitled to get sir possession over the property 
in dispute by evicting the defendants? 


The learned Subordinate Judge found against the appellants on 
issues (3), (4a) and (5).. He held on the evidence that there was no 
proof of mokarrari right, and that the survey entry was without 
foundation and incorrect. 


In support of the plea of zes judicata, the appellants had pro- 
duced a copy of the judgment of the High Court of Calcutta in the 
suit of 3871, from which it appeared that the plaintiff, as owner of 
eight annas of Mauza Baghore and two annas thirteen dams of 
Mauza Bhandajore, sought a declaration that a mokarrari deed for, 
inter alia, the whole sixteen annas of Mauza Baghore set up by one 
Girwardhar Singh was forged, fraudulent and collusive. The deed 
was dated 28th July, 1857, and was in favour of Girwardhari Singh. 
The High Court upheld the deed. The appellant's case was that 
Girwardhari Singh was a benamidar for Din Dayal Lal, and that he 


"was the same manas Girdhari Singh, a former tehsildar of the 


present appellants. The Subordinate Judge held that this identity 
was not proved, and that any way Girwardhari could not be benami- 
dar for Din Dayal Lal, as the judgment of the High Court of Calcutta 
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observes, “It should be noticed that the real lessee was Repal PoC: 


Singh, the name of his son Girwardhari being used.” He further 1932 
pointed out that there was absolutely no evidence worth the name Shama Kant Lal 
` that Repal Singh’s mokarrari came down to the appellants. He Mahanth Ram dhun 
therefore rejected the plea of ves judicata. He also rejected the . Puri. 
plea of limitation in respect that, having failed to prove a mokarrari oyd Thankerton. 
right, the appellants had not proved any adverse title, or * pay- E 
ment of rent, or any overt act which would show adverse 
possession. 
The learned Subordinate Judge, however, expressed the view 
“that the defendants are found to have been in possession of some 
interest in the Mauza since a very long time and for want of better 
explanation, the presumption relates to the share now in dispute 
which isin present possession of the defendants, ” and stated “The 
plaintif is not anxious to evict the defendants and has conceded 
the long possession of the defendants and is quite willing to treat 
them as tenants”; he therefore assessed Rs. 583 besides legal cesses 
as the rent for the lands from 1919. 
From this decree the present appellants appealed to the High 
Court of Judicature at Patna, and the present respondent filed cross- 
objections, denying that he had made the concession stated by the 
Subordinate Judge, and claiming khas possession. The High Court, 
in their judgment dated the rst July, 1927, concurred in the finding 
of the Subordinate Judge that the defendants had failed to establish 
any mokarrari right, and in his finding as to res judicata. On the 
question of limitation and assessment of rent, the judgment states : 
“Tt is the common case that the learned Subordinate Judge was not 
entitled to assess a rent payable by the defendants to the plaintiff. 
Ifthe plaintifPs suit was barred by limitation, the learned Subor- 
dinate Judge should have dismisse it; but that, if it was not barred 
by limitation, there was no escape from the conclusion that the 
plaintiff was entitled to a decree for khas possession. I am of 
opinion that this view which has been presented before us by both: 
the parties is right and that the order of the learned Subordinate 
Judge cannot be maintained. Either the plaintiff is entitled to a 
decree for khas possession or his suit should be dismissed.” The 
learned Judges held that the defendants had failed to identify the 
land of which they had been in possession for so long with the four 
annas in dispute, and they declined to accept the presumption of 
identification which the Subordinate Judge had applied in favour of 


* Quaere, whether “payment of rent” is not a clecical error for “ non-pay- 
ment of rent ".—K, J. R. 
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the defendants; they also held that the evidence showed that the 
plaintiff was in sir possession of the entire twelve annas in r900 and 
that the plaintiff was clearly in possession of the entire twelve annas 
from 1902 to 19:5 through Nageshwar as thikadar, so that the suit ` 
must be regarded as in time. They therefore agreed with the 
Subordinate Judge in rejecting the plea of limitation, and awarded 
khas possession to the plaintif.. 

The present appeal is taken by the defendants from the decree of 
the High Court. It may be noted that, defendant No. 3 having died 
shortly before the date of that decree, appellants Nos. 3 and 4, his 
widows, had been substituted in his place. In September, 1931, 
before the appellants’ case had been filed, a petition was presented 
by the respondent on the narrative that appellant No. 4 had died, 
that appellant No. 3 was the proper person to be substituted in her . 
place on the record, and that appellant No. 3 had made a compro- 
mise with the plaintiffrespondent, under which she renounced all 
claim to her alleged one anna and four pie share out of the disputed 
four annas share in Baghore; he accordingly asked that the compro- 
mise should be recorded and that the appeal might stand dismissed 
to the extent of the interest of the third appellant. 


In the case of appeal subsequently presented by the remaining 
appellants only two grounds of appeal were stated, viz.,: (1) Because 
the plaintiff’s suit for khas possession was barred by limitation, and 
(2) because the plaintiff gave up bis claim for khas possession before 
the Subordinate Judge, recognised the defendant’s tenancy and only 

On the roth January, 1932, the appellants presented a 
petition for admission of further documents as evidence in the 
appeal and for the amendment of their case by the addition of 
four further reasons of appeal. These documents all formed 
part of the record in the 1871 suit, which the appellants had 
discovered to have come up on appeal to this Board, who, on 
the 215t January, 1879, affirmed the judgment of the High Court 
of Calcutta. The case is reportel in Sutherland’s Judgments of 
the Privy Council, No. III, 581. This petition was first dealt 
with at the hearing, and their Lordships refused the admission 
of the documents, but allowed the amendment of the appellants’ 
case by the addition: of another ground of appeal, namely,: “3. 
Because in the circumstances of the case, the respondent’s claim 
is barred as res judicata.” ' 

The appellants did not seek to maintain their second ground 
of appeal, but, asin the argument before the High Court, they 
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accepted the position that, ifthe suit was not barred by limitation 
or res judicata, the respondent was entitled to decree for khas 
possession. 

Onthe question of limitation, their Lordships see no reason 
to differ from the conclusions of both Courts below, but they would 
point out that the failure of-the appellants to identify the “some 
interest inthe Mauza.” of which the learned Subordinate Judge 
found they had been in possession “since a very long time,” with 
the four annas in dispute is of itsself sufficient for rejection of the 
plea of limitation, and that, if the subordinate Judge had not 
erroneously given the appellants the benefit of a presumption, he 
would evidently have agreed that the appellants had failed in 
that identification. 

In their Lordships’ opinion, the appellants equally fail to esta- 
blish their plea of res judicata. They are entitled, of course to 
refer to the judgment of this Board of 1879 and, in so far as it 
may be necessary for elucidation of that judgment, to refer to the 
record in the appeal. A perusal of the judgment makes clear (a) 
that the plaintiff in that suit, as owner of an eight annas share 
in Baghore, challenged the genuineness of a mokarrari grant of 
1857 of the entire sixteen annas ; (2) that the only issue raised or 
decided was the genuineness of the deed and that the right of 
the defendants inter se was not in issue or decided; and (c)that 
Din Doyal Lal was made a defendant as the purchaser of a share in 
the mokarrari. The appellants no longer maintained that Girwar- 


dhari was benamidar for Din Dayal Lal and there is no evidence to - 


show that any share Din Dayal Lal had has come to the appellants, 
and, even if that were assumed, there is no evidence to identify 
such share of Din Dayal Lal with the four annas share in dispute 
in the present suit. l 

Their Lordships will humbly advise His Majesty that the com- 
promise between appellant No. 3 and the respondent should be 
recorded, that the appeal should be dismissed and that the respon- 
dent should be paid his costs in the appeal up to the r4th Sep- 
tember, 1931, by appellants r to 3 and 5 to 7, and his costs there- 
after by appellants 1, 2 and 5 to 7. 

Barrow, Rogers and Nevill : Solicitors for the appellants. 

H. S. L. Polak: Solicitors for the Respondent. 


K. J. R. Appeal dismissed. Compromise recorded. 
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Before Mr. Justice H. R. Panckridge and Mr. Justice M. C. Ghose. 


ALI AHMED 
v. 


EMPEROR.* 


Acquittal under section 467 with 109 Indian Penal Code, whether a bar to a con 
viction under sections 467 and 471 Indian Penal Code —User of a document 
what amounts to—Furisdiction of a new Court, other than the one before 
whom att offence is committed, to file complaint under section 476 Criminal 
Procedure Code—Legality of the complaint under section 476 Criminal Pro. 


_ cedure Code, if can be questioned in an appeal against conviction. 


There is no bar to the conviction under sections 467 and 471 Indian Penal Code 
because of acquittal under sections 467 read with Sec. 109 Indian Penal Code, the 
offence of abetment of forgery is plainly quite different from the offence of using as,. 
genuine a forged document. There is nothing either in law or in fact to prevent a 
man being innocent of the first offence and guilly of the second. Even if one 
offence did involve the other, the accused person could not claim to be acquitted 
of both offences because the provisions of section 195 Criminal Procedure Code 
constituted a bar to his trial and conviction for one of them. 


Held further, that it is user of a document whether the party files the docu- 
ment personally or, as more usually happens, through a legal representative. 
Further such legal representative will be presumed to have filed a document with 
the knowledge and authority of his client until the contrary is shown. 


Ambika Prasad Singh v. Emperor (1), Mobarak Ali v, Emperor (2) and 
Emperor v. Bansi Sheikh (3) referred to. 


Jurisdiction of the Court, other than the one before which the offence in ques- 
tion was committed, to prefer a complaint, discussed. 


Shaikh Bahadur v. Sheikh Eradatulla (4 and Tarakeswar Mukhopadhya v 
Emperor (5) referred to. 


That the remedy open to a person aggrieved by a complaint made under section 
476 Criminal Procedure Code should be limited to an appeal under section'476-B 
and that it is not permissible to call the complaint in question in the course of an 
appeal against conviction. 


Mahim Chandra Nath Bhowmick-v, Emperor (6) referred to and Emperor v. 
Fabbar Ali (7) followed. 


* Criminal Appeal No. 755 of 1931 against the order of conviction and Sentence 
passed by B. M. Mitra, Esq., Sessions Judge, Noakhali on 12th September 1931. 

(1) (1908) I. L. R. 35 Calc. 820. (2) (1912) 17 C. W, N. 94. 

(3) (1923) I. L. R. 51 Calc. 469. (4) (1910) 14 C. W. N. 799. 

(5) (1925) I. L. R. 53 Calc. 488. - 

60) (1938) I. L. R. 56 Calc. 824. (7) Cr. Appeal No. 669 of 1928, 
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Appeal by the accused under section 410 Criminal Procedure 
Code. 


The material facts appear from the judgment, 
Messrs. N. K. Basu and Amrita Lal Mukerjee for the Appellant. 


Messrs. Khundkar and Nirmal Kumar Sen for the Crown. 


C. A. V. 
The judgments of the Court were as follows :— 


Panckridge, J :—The appellant has been found guilty by the 


unanimous verdict of the Jury of an offence punishable under Sec- ` 


tions 471/467 Indian Penal Code and sentenced to rigorous impri- 
sonment fora term of 2 years and also to pay a fine of Rs. 500 
with a further term of 6 months rigorous imprisonment in default. 


The appellant is a Mahommedan Marriage Registrar and on 
April 16th, 1928 he filed a rent suitin the Court of the Hatiya 
Munsiff against one Mofijur Rahman. The plaint in the suit 
` was in the handwriting of Makbul Ahmed, the appellant's karmochari 
and /adóir&ar. On July 23rd, 1928 a Jerishti, also in the hand- 
writingof Makbul, was filed and with it a document purporting 
to be signed by Mafijur Rahman and to be “the Kabuliat upon 
which the appellant based his claim. On August 28th 1928, 
Mafijur filed his written statement in which he stated the Kabuliat 
to be a forgery and asked for its safe custody, and a further appli- 
cation to impound the document was made by him on December 


20th, 1928. On March rith 1929, the rent suit was transferred, 


from the file of the Hatiya Munsiff to the file of the Sadar Munsiff. 
On May 14th 1929, the appellant applied for and obtained inspec- 
tion of the document, and on the following day he filed a petition 
in which he repudiated the document as being forged and stated 
that he had, had nothing to do with its being filed. 

,On May 31st 1929, the appellant’s suit was dismissed. The 
Sadar Munsiff thereupon proceeded to take action under Section 
475 Criminal Procedure Code and made a complaint to the effect 
that the appellant had committed offences under Sections 193 and 
467/471 Indian Penal Code. The aprellant aprealed to the District 
Judge under the provisions of Section 476-B Criminal Procedure 
Code. On December 23rd, 1929, the District Judge disposed of the 
appeal by withdrawing the complaint under Section 193 Criminal 
Procedure.Code but dismissing the appeal in other respects. 
The appellant proceeded to move this Court in its Civil Revisional 
Jurisdiction and obtained a rule against the order of the District 
Judge dismissing his appeal under Section 476-B Criminal Pro- 
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CrIINAL. cedure Code. This rule was discharged by C. C7 Ghose and 
1932. Patterson JJ.,on May 28th, 193o. The appellant was on June 29, 
ww E E 

Ali Ahmed 193: committel to the Court of Sessions on charge framed under 
Ve a S 1 é : > 

PN Sections 467/tog and 467/47: Indian Penal Code 


pn: The learned Judge directed the Jury to acquit the accused 

TERT, I on the charge under Sections 467/109 holding that Section 195 
Criminal Procedure Code was a bar to a conviction on that charge, 
as the complaint of the Munsif was not of the offence of abetment 
of forgery. With respect to the charge under Section 467/471 the 
Jury returned a unanimons verdict of guilty. 

Several points have been urged on the appellant's behalf by 
his learned Advocate. 

First, it is said that the accused, having been found not guilty 
on the charge under Section 467/109, cannot be convicted on 
the charge under Section 467/471. This argument was not pressed 
and there is nothing in it. The offence of abetment of forgery 
is plainly quite different from the offence of using as genunine 
a forged document. There is nothing either in law or in fact to 
prevent a man beinz innocent of the first offence and guilty of 
the second. Even if one offence did involve the other we do not 
think that an accusel person could claim to be acquitted of both 
offences because the provisions of Section r95 Criminal Procedure, 

x Code constituted a bar to his trial and conviction for one of them. 


Next it is said that what has been proved by the prosecution does 
not amount to the user within the meaning of section 471 Indian 
Penal Code. Reliance has been placed on Ambika Prosad Singh v. 
The Emperor (1), the head note of which is to the effect that the mere 
filing of a document .n Court without tendering the same in evidence 
does not constitute user of it within section 471 Indian Penal Code. 
It will be noticed that that appeal was against a conviction: by a 
Sessions Judge who tried the case with the aid of assessors. The 
Court expressed grave doubts whether it had been proved that the 
appellant had anything to do with filing the forged documents and 
further was by no means completely convinced that the documents 
were in fact forgeries. 

That the judgment in that case does not support the proposition 
enunciated in the head note was recognised in Mobarak Ali v. The 
Emperor (2), by Holmwood J., one ofthe learned Judges who wasa 
party to the eaxlier decision. 


In Mobarak Ali’s case Holmwood, J., observed “ The filing of a 


(1) (1908) I. L. R. 35 Calc. 820. (2) (1912) 17 C. W. N. 94. 


$ 
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document as the basis of a plaint or as necessary sequel to the pleas 
in a plaint is in otr opinion an user. ” 

In The Emperor v. Bansi Sheikh (1) Newbould and B. B. Ghose, 
JJ., referring to Mobarak Ali v. The Emperor (2), gave it as their 
opinion that ifa person puts forward a document as supporting his 
claim in any matter whether that document is acted upon by the 
Court or used in evidence is immaterial for the purpose of constitut- 
ing user of the document by the party within the meaning of section 
471 Indian Penal Code. 

We would only add thatin our opinion itis user whether the 
party files the document personally or, as more usually happens, 
through a legal representative. Further such legal representative 
will be presumed to have filed the document with the knowledge 
and authority of his client until the contrary is shown. Another 
ground of appeal is that there was no complaint as contemplated by 
section 195(1) (c) Criminal Procedure Code. It is argued that the 
offence if any was committed in respect of a document produced in 
a proceeding in the Court of the Munsiff of Hatiya where the com- 
plaint was made by the Sadar Munsiff who disposed of the suit. It 
is pointed out that the charge describes the offence as having been 
committed at Hatiya. This point is not altogether easy of solution. 
The Special Bench case Sheik% Bahadur v. Sheikh Eradatulla (3), 
is of little assistance. That case decided that “Court” in section 476 
Criminal Procedure Code bears its natural meaning and includes 
not only the particular Judge to whose notice offences under 
sections r8o, 186, 367 are brought but also his successor 
in Office. 


Tarakeswar Mukhopadhya v. The Emperor (4), would at first 


sight appear to be an authority against the appellant’s contention. 


In our opinion the language of the headnote is more general than 
the judgment warrants. The complaint in that case was of an offence 
under section 211 Indian Penal Code which is dealt with in sec- 
tion 195 (x) (b) Criminal Procedure Code which is considerably 
wider than the section 195(1) (c) Criminal Procedure Code which 
is applicable to an offence under section 469-471 Indian Penal 
Code. 

We think however it is not necessary to decide the point ; for we 
consider that it was the intention of the legislature that the remedy 
open to a person aggrieved by a complaint made under section 476 
Criminal Procedure Code should be limited to an appeal under 

(1) (1923) I. L. R. 51 Calc. 469. (2) (1912) 17 C. W. N. 94. 
(3) (1910) 14 C. W. N. 799. (4),(1925) L L. R. 53 Calc. 488. 
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section 476-B, and that'itis not permissible to call the complaint in 
question in the course of an appeal againt conviction. 

Mahim Chandra Nath Bhowmick v. The Emperor (1) is in no 
way opposed to this view. It merely lays down that an order under 
section 476-B made by a Criminal Court is subject to the Criminal 
Revisional Jurisdiction of the High Court. 


Our attention has been directed to an unreported decision of 


Rankin, C. J., and Buckland, J, Zhe Emperor v. Jabbar Ali and 
another, Criminal Appeal No. 669 of 1928. In that case a document 
was filed by the appellants before one Munsiff and the suit was 
subsequently tried by another Munsiff. The first Munsiff made a 
complaint under section 476 Criminal Procedure Code and the appel- 
lants were convicted under section 471 Indian Penal Code. They 
had preferred no appeal under section 476-B and in appeal against 
their convictions they sought to maintain that the complaint was 
defective as having been made by the wrong Munsiff. On this part 
of the case Rankin, C. J., observed "First of all, it is said that there 
isan appeal against every order made under section 476 which 
results in a complaint, it is open to the person complained against 
not to exercise his right of appeal atall and to argue before a 
Magistrate ora Sessions Judge whether the complaint isa good 
complaint or made by a proper officer orso forth. In my opinion, 
this contention cannot be too formally rejected. What the Criminal 
Procedure Code requires is that certain proceedings shall not be 
instituted unless there is a complaint, whether there isa complaint 
or there is no complaint in my judgment isa question which can 
only be agitated in the manner provided. " 

We desire, with respect, to express an agreement with these 
observations what appear to us to have even greater weight in a case 
like the present where not only has there been an appeal under 
section 476-B which has been dismissed, but the order of dismissal 
has been upheld by the High Court in the exercise of its Civil 
Revisional Jurisdiction. 

Finally itis urged that there are material misdirections in the 
charge of the learned Judge. Itis said that he dirécted the jury 
insufficiently with regard to a letter which it was suggested as written 
by or on the authority of Makbul ata date prior to that on which 
he swore that the forged document was made over to him by the 
appellant. The letter speaks of the filing of a Kabuliat and shows, 


it is said, that Makbul had received the genuine Kabuliyat from ' 


the appellant. It is further contended that Makbul on his own 
(1) (1928) I. Lẹ, R, 56 Calc, 824. 
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showing was an accomplice and that the jury should have been 
directed as to the necessity of corroboration. 

We consider that the jury were properly directed on both points. 
The learned Judge recapitulated the evidence asto the letter and 
left the jury to draw what conclusions they saw fit from it. He also 
reminded here of the submissions of the defence as to the complicity 
of Makbul and suggested the considerations they should bear in 
mind in weighing his testimony. His story was amply corroborated. 
There are certainly aspects of the prosecution case which are not 
easy of explanation, that these would not justify us in setting aside a 
conviction based upon the unanimous verdict of a jury who had 
before them an abundance of direct evidence as to which they were 
adequately and properly directed by the learned Judge. We think 
however that we are justified having regard to the age and previous 
good character of the appellant in modifying the sentence passed by 
. the learned Judge. "Therefore while dimissing the appeal against 
conviction we reduce the sentence to one of r year rigorous imprison- 
ment. The fine if paid will be refunded. The appellant will surren- 
der to his bail and serve out the sentence. 


M. C. Ghose, J. :—I agree. 
S. K. R. Appeal dismissed ; sentence modified. 


CRIMINAL REFERENCE. 
Before Mr. Justice D. N. Miller, 


|. SRIMATI SARASWATI DEBI 
9. 
NARAYAN DAS CHATTERJEE.* 


Criminal Procedure Code (V of 1898), See. 488—4Agreement between husband 
and wife fixing the amount of maintenance~Such agreement, if ousts the 
jurisdiction of the Magistrate to entertain application under section 488 
Criminal Procedure Code. : 


The mere fact that there is an agreement between the husband and the wife 
that the amqunt of maintenance should be so much per month and that such an 


* Criminal Reference No. 2 of 1993 by Mr. K. L. Mookerji, Additional District 
Magistrate, 24-Parganas recommending that the order of Mr. K, P. Ghosh, Deputy 
Magistrate of Alipore dated the 1st September; 1931 muy be set aside and the case 
retried by another Magistrate. 
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agreement is enforceable in the Civil Court cannot take away the jurisdiction of a 
Criminal Court to entertain proceedings under section 488 of the Code of Crimi- 
nal Procedure ona complaint made by the wife. Anything short of a decree 
entitling the wife to maintenance is not sufficient to take away the jurisdiction of 
the Magistrate. 
Kent v. Kent (1) referred to. 

Reference under section 438 of the Code of Criminal Procedure 

by the Additional District Magistrate of 24-Parganas. 


The facts appear fully from the following extract from the letter ` 


of Reference. 
A brief analysis of the case :— 


The petitioner Saraswati Debi is admittedly the first married wife of the defen- 
dant Narayan Das Chatterjee. The parties have been living separate from each 
other for sometime. In August 1927 the petitioner filed an application in the 
Civil Court at Alipore for being adjudicated a pauper for filing a maintenance suit 
against her husband the defendant. During the pendency of the enquiry regard- 
ing the petitioner’s pauperism, the parties amicably settled the matter out of 
Court, the defendant husband executing an agreement undertiking to pay Rs. 7 
per month to the petitioner on account of her maintenance and the pauper suit 
was dismissed. Although the defendant agreed to pay a monthly allowance of 
Rs. 7 to the petitioner he paid her nothing and she broughta suit to enforce 
the agreement and for recovery of her maintenance allowance in terms of the com- 
promise from Falgoon 1334 B. S. to Agrahayan 1336 B.S. On roth November 
1930 the petitioner obtained a decree but her prayer fora perpetual decree was 
not granted as the requisite Court-fees were not paid by her. The defendant 
preferred an appeal against the decree and the appeal is still pending. The peti- 
tioner being unable to find any means of maintaining herself any longer institu- 
ted a case under section 488 Criminal Procedure Code.against her husband in the 
Court of the Sub-Divisional Magistrate, Alipore alleging that her husband had 
been neglecting to maintain her although he has got sufficient means to do so and 
that she had no means to maintain herself and she claimed Rs. 50 per month on 
account of her maintenance from the defendant. The learned trying Magistrate 
without taking the evidence of the parties dismissed the case holding that as there 
was an agreement which was acted upon in the Civil Court on the application of 


, the petitioner who got a decree on the basis of the agreement, the Criminal Court 


has no jurisdiction to re-open the matter and tbat the proper remedy for the 
petitioner is to go to the Civil Court and obtain a perpetual decree on payment of 
requisite Court-fees. 

This order of the Magistrate is bad in law and it is recommended that the 
order of the trying Magistrate dismissing the petitioner's application under 
section 488 Criminal Procedure Code be set aside and the case be retried by ano- 
ther Magistrate. : f 

The grounds upon which in the opinion of such Court the order 
should be reversed :— 


When a decree for a monthly allowance for maintenance has been obtained in 
a suit for maintenance in the Civil Court and is in force, that decree cannot be 
x 


(1) (1925) 1. L. R. 49 Mad. 891. 


* 
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disturbed by an order of the Magistrate and in such a case heis not competent 
to order a further and separate maintenance. But in the present case the decree 
was not obtained in a suit for maintenance. It was a decree for enforcement of an 
agreement between the parties by which defendant agreed lo pay a certain sum of 
money per month to the petitioner and such a decree did pot oust the jurisdiction 
of the Magistrate to entertain a petition under section 488 Criminal Procedure 
Code. It has been held in Kent v. Kent (1), that an order for alimony for the 
wife passed by the probate Court in England which the wife is unable to execute 
against her husband, is no bar to the passing of an order under section 488 Crimi- 
nal Procedure Code and that the Magistrate had jurisdiction to pass an order 
even though there was a previous contract between the parties for payment for 
muintenance, This ruling is on all fours with the present case and the existence 
of the decree in this case for enforcement of the agreement is no bar to the insti- 
tution of proceedings by the wife claiming maintenance under section 488 Crimi- 


` nal Procedure Code. The petitioner stated in her petition that being unable to 


bear the pangs of hunger and of having found no means to maintain herself and no 
relation of hers being in a position to maintain her, she instituted proceedings 
under section 488 Criminal Procedure Code against the defendant who neglected 
and refused to maintain her although he had sufficient means to do so and this 
petition under section 488 Criminal Procedure Code needs being enquired into. 


Messrs. Santosh Kumar Basu, Ramdas Mukherji and Hari Deb 
Chatterji for the Defendant against the Reference. 


Messrs. Debendra Narayan Bhattacharjee and Anil Chandra Roy 
Chowdhury for the Complainant in support of the Reference. 


The judgment of the Court was as follows :— 


D. N. Mitter, J. :— The facts which have given rise to this 
Reference are slated with sufficient fullness in the letter of reference 
by the Additional District Magistrate of 24-Parganas. The District 
Magistrate has asked this Court to set aside the order refusing to 
entertain proceedings under section 488 Criminal Procedure Code 
at the instance of Saraswati Deti, I have heard Mr, Basu against 
the Reference and Mr. Bhattacharji in support of the Reference. 
Mr. Basu contends that having regard to the fact that there is an 
agreement between the husband and the wife that the amount of 
muintenance should be Rs. 7 per month the agreement is enforce- 
able in the Civil Court and the jurisdiction of the Criminal Courts 
is ousted, and he has referred to a number of rulings in support of 
his contention. I have examined those decisions and I do not 
think that the states of facts in thos: decisions resemble the facts in 
the present case. It has been held that where there is a decree 
declaring the wife entitle] to maintenance as against : the husband 
the jurisdiction of the Criminal Court is ousted for the simple reason 


(1) (1925) I. L. R. 49 Mad, 891. 
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that the relief can be obtained by the wife against the husband by 
executing the decree for maintenance. As has been pointed out by 
the learned Judges in the case of Æ. C. Kent v. Mrs. E. E. L. 
Kent (1),—'" The existence of the order directing payment of main- 
tenance is not sufficient to oust the jurisdiction of the Magistrate for 
a mere order of maintenance is not equivalent to maintaining the 
wife, and the order whatever may be in force, or nature, cannot take 
away the Magistrate's jurisdiction so long as the husband neglects 
or refuses to maintain the wife.” In the Madras case there was an 
offer on the part of the husband to maintain the wife, and it was 
held that the mere offer to maintain was not sufficient. It appears 
that notwithstanding this agreement arrears of maintenance for one 
year accrued and it appears that the agreement is not being acted 
upon in that sense, and Iam disposed to think that anything short 
ofa decree entitling the wife to maintenance is not sufficient to 
take away the jurisdiction of the Magistrate. 

` The result is that the Reference is accepted and the Magistrate 
is dirécted to entertain the application under section 488 Criminal 
Procedure Code and proceed to deal with the same in accordance 
with law. The application will be heard by a Magistrate other than 
the Magistrate before whom the application was made. 


R. M. Reference accepted ; retrial ordered. 


(1) (1935) J. L. R. 49 Mad. 891 (898). 
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CIVIL REVISION. 
Before Mr, Justice H, G. Pearson and Mr. Justice S. C, Maltik. 


SREEMATI SAILABALA DASSI alias 
EEMATI SAILABALA CHOWDHURY 
9. 

KALIPADA BANERJEE AND OTHERs.* 







vil Procedure Code (Act V of 1908), O. 21 R. go application under—Applica- 
tion against a dead person—Substitution mate after 30 davs from the date of 
knowledge of sale—Bona fide mistate —Li mitation. 


An application for setting asido a sale in execution of a rent decree was made 
by a mortgagee from the tenant under O. 21, R. go Civil Procedure Code against 
the original decree-holder who died a year ago. The applicant as alleged came to 
know of the sale on 28th August 1929 and applied for setting it aside on 3rd 
September, 1929. On 19th November, 1929 the applicant broaght the widow of 
the deceased decree-bolder on record : 


Held, that the application made on 3rd S2ptember 1929 was a competent appli- 
cation as the sam» was made under a bona fide belief that the decree-holder was 
alive and as such the application was within time althongh substitution was 
actually made on 19th November, 1929. 

Application before the High Court by the widow of the original 
decree-holder. 

Original application by a mortgagee from the tenant for setting 
aside a sale in execution of a rent decree. 

The material facts will appear from the judgment. 

Messrs. Rupendra Kumar Mitra ani Bijon Behary Mitra for the 
Petitioner. 

Messrs. Rabindra Nath Roy, Shyamadas Bhattacharya and 
Nagendra Kumar Dutt for the Opposite Party. 

The judgment of the Court was as follows :— 

Mallik, J. :—This is an application against an order passed by 
the Additional District Judge of the 24-Parganas whereby he held, 
reversing the decision of the first Court, that an application for 
setting aside a sale under order XXI, rule 90 of the Code of Civil 
Procedure was within time. What happened in the case was this: 
One Kanti Chandra Chowdhury after obtaining a decree for arrears 
of rent put up the holding to sale. The holding was sold on the r4th 
March, 1928 and the sale was confirmed on the 26th May of the 


* Civil Revision Case No. 1223 of 1931 against the order of Mr. R. C. Ghose, 
Additional “District Judge of 24-Perganas, at Alipore, dated the 26th May, 
1928 reversing that of Mr. Rash Behary Barman, Subordinate Judge, 3rd Court, 
Alipare, dated the 3nd May 1930. 
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same year. Kantiin due course applied for withdrawal of the sale 
proceeds. But before his application for withdrawal was disposed of, 
he died on the 3rd September, 1928, leaving his widow Sailabala 
Dassi as his representative. Sailabala got herself substituted in the 
application for withdrawal on the rst December, 1928 andon the 
18th January 1929,she withdrew the money. On the 3rd September, 
1929 & person who was a mortgagee from the tenant put inan 
application for setting aside the sale under order XXI, rule go 
alleging in his application that he had come to know of the sale only 
on the 28th August 1929 and in this application for setling aside the 
sale the mortgagee made Kanti the opposite party. On the roth 
November 1929 the mortgagee applicant brought the widow Sailabala 
on record. This application fur setting asile the sale was opposed 
on the ground that the toth of November 1929 was more than thirty 
days after the alleged knowledge. This objection found favour with 
the first Court which dismissed the application on the ground of 
limitation. ‘The order of the first Court, as I have stated before, 
was reversed by the learned Additional District Judge who held that 
the application was within time. 

The question for consideration is whether the application which 
the mortgagee put in on the 3rd September 1929 was an application 
which could be called competent. In this application Kanti, a 
dead person was no doubt made an opposite party But 
if the petitioner made Kanti an opposite party he did so with 
the dona fide belief that Kanti was still the decree-holder. A perusal 
of the whole of the order-shcet in the execution proceedings consist- 
ing of as many as 77 orders might, it is true, disclose the fact that 
Kanti before the 3rd September 1929 had died. But the learned: Judge 
exonerated the applicant if he had taken Kanti as the decree-holder 
who was still alive. The order which would disclose that Kanti had 
died and his widow Sailabala had been substituted was passed not 
in an order dealing directly with the execution proceedings but in an 
order in one of the miscellaneous cases which was started out of the 
proceedings in execution. Weare, therefore, of opinion that the 
learned Additional District Judge was not wrong when, in the cir- 
cumstances of the case, he held that the application for setting aside 
the sale filed on the 3rd September, 1929 was not an incompetent 
application. 

The result is that the rule must be discharged with costs. 
Hearing fee , two gold mohurs. 

Pearson, J. :—I agree. 

D. M. G. Rule discharged. 


Vou. LV.] HIGH COURT, 
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Before Mr. Justice Le W. J. Costello and Mr. Justice R. E. Jack. 


JOGESH CHANDRA SAHA AND ANOTHER; 
v. 


MANINDRA NARAIN CHAKRAVARTY AND ANOTHER.* 


Limitation —Payment hy one of tno debtors —Such payment, if saves limitation 
against his co-debtor. 


Where there are two debtors, payment of interest by one of such debtors does 
not save limitation against his co-debtor whose agent the payer was not. 
Arjun Ram Pal y. Rohima Banu (1) approved. 
Achola Suntari Debi v. Doman Sundari Debi (2) distinguished. 
Reference under,order XLVI of the Code of Civil Procedure. 
The material facts appear from the judgment. 
No one appeared for the parties. 
The judgment of the Court was as follows :— 


Jack, J. :—This isa reference under order XLVI of the Code 
of Civil Procedure, made by the Munsiff, 2nd Court, Manikganj in 
connection with Small Cause Court Suit No. 1762 of 1931. A sum 
of money was borrowed by two brothers Jamini and Jatindra ona 
simple money bond. The last payment of interest was made by 
Jamini alone and the question is whether the debt is time-barred 
against Jatindra. Admittedly it is so barred apart from the payment 
made by Jamini which saves limitation as against the heirs of 
Jamini. 

This reference has been made by the'learned Munsiff, inasmuch 
as he is of opinion that the law on the point is uncertain because of 
a conflict between the decisions in the cases of Arjun Ram Pal v. 
Rohima Banu (1) and Achola Sundari Debi v. Doman Sundari 
Debi (2). As stated by the learned Munsiff the question is really 
settled by section 21, clause (2) of the Indian Limitation Act, which 
lays down: “Nothing in the sections 19 and 20 renders one of 
several joint contractors, partners, executors or mortgagees charge- 
able by reason only of a written acknowledgment signed or of a 
payment made by, or by the agent of, any other or others of them.” 


* Civil Reference No. 9 of 1931 vy T. C. Mukerji, Esq., Munsiff, 2nd Court, 
Manikganj vested with the powers of S. C. C. Judge, dated the 9th’ October 1931. 


(1) (1912) 141. C. 128. (2) (1925) 90 I. C. 774. 
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The case of Arjun Ram Pal (x) (supra) appears to have been 

correctly decidel, the learned Judge holding that where a widow was 

jointly liable with her daughters for a debt, a payment by the widow 

did not save limitation as against the daughters or against the pur-- 
chasers from them. The case of <Achola Sundari Debi (2) does not 

really decide the point at issue in the present case. In that case it 

was merely decided that “the expression ‘person, liable to pay’ in 

section 20 of the Limitation Act does not mean the entire body of. 
persons liable to pay the debt but each individual debtor who would 

be liable for the whole debt. Under the law each co-mortgagor is 

liable for the entire dcbt secured by the mortgage, and a payment 

by any of them towards interest would operate to extend limitation. ” 

But it is not said in so many words that the period of limitation is 

extended against co-mortgagors by a payment made by one of 

them. 


The question, therefore, propounded bythe learned Munsiff, 
namely, “does the payment of interest by a debtor save limitation 
against his co-debtors whose agent the payer was not?" must be 
answered in the negative. 


Costello, J. :—1 agree. 


R. M. Reference accepted < question answered in the negative. 


(1) (1912) 14 I. C. 128. (2) (1925) 90 I. C. 774. 
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APPELLATE CRIMINAL. 
Before Mr. Justice H. R. Panchridge and Mr. Justice M. C. Ghose. 


THE SUPERINTENDENT AND REMEMBRANCER OF 
LEGAL AFFAIRS, BENGAL 
v. 
DOULAT RAM MUDI.* 


E 


Indian Penal Code (Act XLV of 1860), section 30,—Transit pass, if a valuable 
security——lorgery of whole book specifying three particulars of forgery— 
Charge, how to be framed—Criminal Procedure Code (Act V of 1898), 
Sees. 233, 195—Appeal to Governor-in-Council—Heard by member in charge— 
Court. 


R was granted a lease of a certain. Government Cane Mahal for 3 years the 
consideration being a sum of Rs, 14100 Lo be paid by the lessee in six equal instal- 
ments on dates given in thelease. It was stipulated in the lease that for breach of 
any of the conditions it shall be liable to b» cancelled at the discretion of the 
Conservator of Forests. There was a futher clause inthe lease that no cane pur- 
chased or otherwise obtained from the lessee shall be exported without a pass 
from the lessee duly written up, books of such passes to be supplied to the lessee 
free of charge. Under the rules made by the Assam Government by virtue of 
powers conferred by the Assam Forest Regulation, 1891, a transit pass is prepared 
in quadruplicate by means of carbon papers, one is given to the purchaser of 
canes, onc is handed over to the transporting authorily, one is sent to the Divi- 
sional Forest Officer and one is kept in the transit pass book which serves as a 
counterfoil for the purposes of checking. On the r1th December 1936 R requested 
the Forest Officer to supply him with additional permit and pass books. 
He received a supply of permit books but was told that transit pass books 
would only be sent in after payment of the instalment due on December aoth 
1926. R failed to pay the instalment and the result was that the leasc was can- 
celled with effect from February 14th 1927. R thereupon filed a petition request- 
ing the Conservator to rescind the order of cancellation and he wanted to make out 
a case that on account of the failure of the Divisional Forest Officer to supply him 
with a fresh book he had been unable to dispose of his canes and so prevented 
from getting the money required for payment of the instalment due. The petition 
however was rejected and the order ‘of cancellation was upheld. R then preferred 
an appeal to the Governor-ia. Council against the order of the Conservator of Forest. 
This petition was referred to the Member of the Exccutive Council in charge of 
the Forest Department, who after an enquiry into the matter dismissed the appeal 
but the member in charge called upon R to show cause in writing why he should 
not be prosecuted in respect of various entries which showed signs of fraudulent 
alterations. A formal charge was then entered at the Shillong Police Station. 


* Government Appeal No. 7 of 1931 against the order of 1st Additional Sessions 
Judge of Assam Valley Districts, dated 28th April 1931 acquitting the respondent 
on appeal against the order of the Extra Asst. Commissioner, Dibrugarh, dated 
and March 1931. 
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The charge as finally amended was as follows :—'' That you fraudulently or dis- 
honestly used as genuine the transit pass book No. S. 220 (Ex. 5) containing 
among other forged counterfoils of transit passes numbers 78, 81, 100 which book 
you know and had reason to believe to b» a forged document etc." Although 
no formal complaint was made by the member in charge, the Senior Magistrate of 
Shillong took cognisance of the case, and convicted R under sections 471-465 
Indian Penal Code and sentenced him to a rigorous imprisonment for a'year and a 
fine of Rs. 500. R then appealed to the Court of Sessions and the appeal was 
allowed. Against the order of acquittal the present appeal was preferred : 

Held :—(1) That the charge in its present form offends against the provisions 
of section 233 Criminal Procedure Code. There should have bzena separate 
charge with regard to each transit pass and it was improper to frame a charge 
with respect to the whole book specifying three particulars of forgery in it. 

(2) That although the charge in its present form is not in order, that by itself 
would not b» an adequate ground for disturbing the order of conviction. 

(3) That the original transit pass was clearly .a valuable security within the 
meaning of section 30 Indian Penal Code and the offence committed in respect of 
such pass was exclusively triable by a Court of Sessions. 

(4) That the member in charge of the Forest' Department who made the 
enquiry and dismissed the appeal preferred to the Governor-in-Council was nota 
Court andas such section 195 (1) (c was no bar to the trial of the respondent. 


Appeal under section 417 Criminal Procedure Code by the 
Superintendent and Remembrancer of Legal Affairs. 


The material facts and arguments appear from the judgment. 

Mr. Khundkar for the Crown. 

Messrs. B- C. Chatterjee, Satindra Nath Mukherjee and Shyama 
Prasanna Deb for the Accused Respondent. 

C. A. V. 

The judgment of the Court was as follows :— 

Panekridge, J. :—This is an appeal under section 417 Criminal 
Procedure Code by the Superintendent and Remembrancer of 
Legal affairs, Bengal, acting on the instructions of the Government 
of Assam, asking that the appellate order of acquittal be set aside 
and.that the order of conviction made by the trial Court be restored 
or that such further or other order may be:passed as to this Court 
may seem fit and proper. 

It appears that. the respondent was granted a lease of a certain 
Government Cane Mahal. This document is dated August r5th, 1925 
and is for 3 years terminating on June 3oth, 1928. The consideration 
for the grant was a sum of Rs. 14,100 to be paid by six equal instal- 
ments on dates given in the lease. "There is a covenant for payment 
and also a provision that for breach of any of the conditions of the 
lease it shall at the discretion of the Conservator of forests, Eastern 
Circle, Assam, be liable to be cancelled. 


Vor. LV.) HIGH COURT. 


Clause 5 of the lease provides that no cane purchased or other- 
wise obtained from the lessee shall be exported without a pass from 
the lessee duly written up, books of such passes to be supplied to the 
lessee free of charge. 


The petition of the Legal Remembrancer states (para. 5) that a 
Transit pass is prepared in quadruplicate by means of carbon paper, 
one is given to the purchaser of canes, one is handed over to the 
transporting authority, one is sent to the Divisional Forest Officer, 
and one is kept in the ‘Transit pass book and serves as a counterfoil 
for the purpose of checking. It appears that on December 11th, 1926 
the respondent requested the Forest Officer to supply him with 
additional permit and pass books. He received a supply of permit 
books but was told that transit pass books would only be sent him 
after payment of the instalment due on December zoth, 1926. The 
respondent failed to pay the instalment and the Deputy Conservator 
cancelled the lease with effect from February 14th, 1927. The res- 
pondent thereupon presented a petition to the Conservator asking for 
decision of the order of cancellation and stating that all the transit 
passes in the book previously issued to him had been used up before 
December 4th and that on account of the failure of the Divisional 
Forest Officer to supply him with a fresh book as requested he had 
been unable to dispose of his cane and so prevented from getting the 
money required for payment of the instalment. The Conservator of 
Forests rejected the respondent’s petition and upheld the order of 
cancellation. ‘The next step taken by the respondent was to forward 
to His Excellency the Governor of Assam in Council a document 
headed “appeal against the order of the Conservator of Forests 
dated. 22nd February, 1927.” The document is couched in legal 


phraseology' and prays that the record be sent for and the order of, 


the Conservator of Forests be set aside. The petition was referred 
to the Hon'ble Mr. Botham, the Member in charge of the Forest 
Department who began his enquiry on May gth, 1927. We are told 
that both the respondent and the person to whom the lease of the 
Mahal had been transferred were represented by pleaders. In the 
course of the enquiry the respondent produced and tendered through 
his pleader a used book of Transit passes, that subsequently became 
Exhibit 5 in the Criminal proceedings, to substantiate his contention 
that on December 11th, 1926, when he wrote to the Forest. Officer 
he had exhausted his entire supply of "Transit passes and was thus 
prevented from collecting his outstan ings and paying the instalment 
when it fell due. 

The Hon'ble Mr. Botham on June 4th, 1927 dismissed the appeal 
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and the respondent was called upon to show cause in writing why 
he should not be prosecuted in respect of various entries which thc: 
Hon’ble Mr. Botham considered showed signs of fraudulent altera- 
tion. The respondent failed to show cause to the satisfaction of the 
Assam Government. On August 15th, 1927, Babu Chandra Kishore 
Biswas, Head Assista nt Revenue Department, entered a formal 


` charge at the Shillong Police Station under section 471 Indian Penal 


Code ani prayed for an investigation. The investigation was com- 
pleted,on August roth, 1928 when the Senior Magistrate of Shillong 
took cognizance of the case. "Thereafter the case was transferred by 
order of the Governor-General in Council to Lakhimpur and tried 
by Mr. P. N. Das, Magistrate of Dibrugarh. 


The charge in its final form is with regard to passes Nos. 78, 81 
and roo. The Magistrate has come to the conclüsion that the 
respo ndent fraudulently altered the issue dates on these passes for 
the purpose of substantiating his case that on December 11th, 1936, 
his supply of Transit passes was exhausted whereas in fact he had 
23 unused passes on that day in his possession. The Magistrate 
convicted the respondent under section 471-465 of the Indian Penal 
Code and sentenced him to rigorous imprisonment for a’ year and à 
fine of Rs. 500. The respondent appealed to the Court of Sessions 
and the First Additional Sessions Judge has allowed the appeal on 
two grounds, first because the Transit passes are “valuable securities” 
within the meaning of section 30 Indian Penal Code, and therefore 
the offence if any was punishable under section 467-471 Indian 
Penal Code ani exclusively triable by a Court of Sessions, and 
secondly because the Hon’ble Mr. Botham when dealing with the 
respondent’s appeal to the Go vernor-in-Council was a Court within 
the meaning of section 195 (1) (a) Criminal Procedure Code and 
there being no complaint in writing by him the proceedings werd 
without jurisdiction. 


The learned Deputy Legal Remembrancer contends that the 
Sessions Court is wrong with regard to both points. Mr. B. ie 
Chatterjee for the respondent supports the Sessions Court and also 
challenges the legality of the charge. " 

With regard to the latter, the charge as finally amended was as 
follows :—“ That you fraudulently or dishonestly used as , genuine 
the Transit pass book No. S. 220 (Exhibit 5) containing among other 
forged counterfoils of Transit passes No. 78, No. 81 and No. 1909, 
which book you knew and had reason to believe to be a forged 
document etc,” 


Vor. LV.] "S HIGH COURT, 


We certainly think that the charge in its present form offends 
against the provisions of section 233 Criminal Procedure Code. 

There should have been a separate charge with regard to each 
Transit pass and it was improper to frame the charge with respect to 
the whole book specifying 3 "particulars of forgery in it. We are of 
opinion however that this would not be an adequate ground for 
disturbing the order of conviction, for there is no reason whatever 
to hold that the accused was misled by the error or that it occasioned 
any failure of justice. 

. We have now to consider whether the learned Sessions Judge 
was right in holding that the Transit passes are valuable securities 
within the meaning of section 30 Indian: Penal Code. 

By section 40 of the Assam Forest Regulation 1891 the Local 

Government may make rules to regulate the Transit of any forest pro- 
duce. “Such rules may among other matters prohibit the mcving of 
forest produce without a pass from an officer authorized to-issue the 
same or otherwise than in accordance with the conditions of such 
passes. Bye eae ae : 
By section 41(1) the Local Government may by a rule under the 
last foregoing section attach to the breach of any rule under that 
section a punishment not exceeding imprisonment for a term which 
may extend to ‘six months or fine which may extend to Rs. 500 
or both. : : 

In pursuance of these powers the Local Government has made 
rules prescribing the form of Transit pass and making removal of 
forest produce without a pass in such form punishable with a fine of 
Rs. 500 or with imprisonment for six months or both. 

The book shows and the oral evidence proves that the issuing 
officer (in this case the lessee) makes out the pass in quadruplicate 
by means of carbon papers. The "original" remains in the- book 
while the duplicate, triplicate and quadruplicate ‘go to the purchaser 
of the produce, the Transporting Agency (Railway or Steamer Com- 
pany) and the Forest: Department. The Transit pass states that per- 
mission is thereby given for the removal of ‘the following Forest 
produce from = to =. AR A) 

Now it appears: to us that on the face of it the original Transit 
pass is clearly a valuable security within the meaning of section 30 
Indian Penal Code for it creates or purports to'create a right to 
transport Forest produce, an action which: without the Transit pass 
is an offencé punishable with fine and imprisonment. . 

The Deputy Legal Remembrancer. however argues that if any 
ọ the documents creates a right.it is the document which is 
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handed to the purchaser and that the document which remains 
inthe book is merely & copy kept for purposes of record, and 
he points out that a copy of a document which is a valuable 
security is not itself a valuable security. Emperor v. Khushal 
Hiraman (1), Emperor v. Nars Gopal (2). 

We do not think that a document bearing the actual signature 
of the issuing officer and with the word “original” printed on it 
can possibly be said to be a copy of another document with the 
word “duplicate” printed on it to which the signature of the 
issuing officer has been transmitted by means of carbon paper. 
We consider that the operative document is the “Original” and 
the carbon copies are merely evidence of the existence of the 
original... e 

It is also pointed out that the respondent in this case did not 
use the forged document as a valuable security but only as proof 
of his story that on the rrth December his stock of Transit passes 
was exhausted. "This is true but to constitute an offence under 
Section 467/471 Indian Penal Code the nature ofthe user is not 
material. 

Our conclusion is therefore that the Sessions Judge rightly 
allowed the respondent's appeal on the ground that he was char- 
ged with an offence exclusively triable by a Court of Session. f 

We do not however find ourselves in agreement with the lear- 
ned Judge when he holds that the Honble Mr. Botham when 
he dealt with the respondent's appeal was a Court within the 
meaning of Section 195 (1) (c) Criminal Procedure Code. It 
istrue that it appears that procelure analogous to that of a legal 
Tribunal was observel by Mr. Botham and the respondent and 
the party to whom the fresh lease had been granted appeared by. 
pleaders but these facts are very far from being conclusive. The 


“appeal” of the respondent is presented to His Excellancy the 


Governor of Assam in Council who is certainly nota Court. The 
respondent has not been able to point.to any legislative enact- 
mentfrom which Mr. Botham derived his authority. "Though he 
took evidence it does not appear that he was. possessed of the 
ordinary powers of a Court in the matter of issuing process and 
compelling the attendance of witnesses. 

The learned Deputy Legal Remembrancer has called our 
attention to varions provisions of the Assam Forest Regulation 
which contemplate judicial proceedings but none of such pro- 


(1) (1867) 4 Bom. H. C. R. Cr. C. 28, 
(2) (1868) 5 Bom. H.C. R, Cr. C. 56, 


Vor..Lv.] "HİGH Court‘ ~ 

ceedings in any wąy resemble the enquiry now under our consi- 
deration. We are of opinion therefore that Section 195 (1) (c) 
was no bar to the trial of the respondent. 

In the circumstances of the case although the learned Sessions 
Judge was right in allowing the appeal on the ground that the 
case was exclusively triable by a Court of Session, we undoubtedly 
have jurisdiction under Section 423 (r) (a) Criminal Procedure 
Code to commit the respondent for trial by such a Court and 
we have been urged to take this course, It has been pointed 
out to- us that much of the delay that has taken place has been 
due to the obstructive tactics of the respondent whose policy 
it has been throughout to put the prosecution to as much trouble 
as possible. However he is not to blame in respect of the matter 
concerning which we have held the appeal as rightly allowed. 
“The expense to which he has been put in the proceedings before 
the Magistrate, the Sessions Judge and this Court must be con- 
siderable. Having taken all the circumstances into consideration 
we do not propose to exercise the powers to which I have referred. 
The appeal is therefore dismissed and the order of acquittal 
passed by the learned Sessions Judge is upheld. 

The accused is discharged from his bail bond. 


M. C. Ghose, J:—I agree, 


R. M. Appeal dismissed. 
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APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight Chief Justire aud 
Mr. Justice C. C. Ghose. 


t RAJENDRA NATH SAHA 
v, 


RAI KISHORI DASI AND ANOTHER.* 


Provincial Insolvency Act (V of 1920) Sec. 10, Sec. 24, Proviso—Debtor!'s inabi- 
lity to pay debts—Prima facie $roof—Inferenco—Further evidence if neces- 
sary—Order of adjudication. 


Where the Court has no prima facie difficulty in inferring that the debtor is 
unable to pay his debts it should make an order for adjudication without hearing 
further evidence under the proviso to section 24 of the Provincial Insolvency 
Act. i 


' Where the debtor, who had a business, had been unable to satisfactorily 
explain to the Court as to why he had been unable to produce books of accounts 
of three certain years but it was proved that he suffered an. attachment;and since 
then he had been trying to wind up his business and carrying on a small trade 
just to keep him and his family in existence : 


Held that an adjudication order should be made in that case. 

In the present case the High Court on appeal made the adjudication order. 

Appeals by the debtors, petitioners for Insolvency. 

The material facts will appear from the judgment of Rankin, 
C. J. 

Mr. Nirode Bandhu Roy for the Appellant. 

Dr. Radhabinode Pal and Mr. Premranjan Roy Chowdhury for 
the Respondents. 

The judgments of the Court were as follows — 

Rankin, C. J.:—In these cases each of two brothers appeals 
from an order of the learned District Judge of Jessore refusing to 
adjudicate him insolvent on his own petition. There has been, 
in my judgment, a distinct amount of misconception in the way the. 
matter was treated in the lower Court. The position is that by 
Section ro of the Provincial Insolvency Act a debtor is not entitled 


‘to present his petition unless he is unable to pay his debts and his 


debts amount to five hundred rupees and so forth. Now, under the 
previous Act there were many scandalous contentions on the part 


* Appeals from Original Orders Nos. 240 and 258 of 1930 against the orders of 
P. C. De, Esq., District Judge of Jessore, dated the 17th May 1940, 


. 


Vor. LV.) HIGH COURT. 


of.creditors who wanted to make the proceedings begin by a com- 
plete examination—finding out the man's debts and his assets 
in order to find out whether he should be insolvent or not ; and 
that purely nonsensical course had to be dealt with by the legisla- 
ture and it was carefully provided by Section 24 that the Court on 
the day fixed for the hearing of the petition was to require proof, 
amongst others, of the matter that the debtor was entitled to present 
his petition ; that is to say, that the conditions outlined by section 10- 
existed. It went on to say “ provided that, where the debtor is the 
petitioner, he shall, for the purpose of proving his inability to pay 
his debts, be required to furnish only such proof as to satisfy the 
Court that there are prima facie grounds for believing the same and 
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the Court, if and when so satisfied, shall not be bound to hear any l 


further evidence thereon.” In the present case the principle of 
that, proviso appears to me to be thoroughly unnoticed. The 
creditors àlleged that the insolvents had landed properties ; they 
alleged that the insolvents were carrying on business; and, having 
failed in these two contentions, they next contended that whereas 
under Section 22 the debtors ought to have producel their books 
of account on the making of the order admitting the petition the 
debtors had not satisfactorily explained how they came to be, as 
they said, unable to produce the books.for three certain years. 
I cannot find from beginning to end that the District Judge had 
any prima facie difficulty in inferring that these people were unable to 
pay their debts, but he thought that the books would show how 
they became unable to pay their debts and that they would show 
when they first became unable to pay their debts. It appears that 
the insolvents suffered an attachment in 1334 B. S. and that 
they have been trying to wind up their business‘ever since and 
it is said that they are only now carrying on a very small trade 
just enough to keep themselves and their family in existence, it is 
perfectly obvious that this isa case where an adjudication order 
should be made. In these appeals we will make the adjudication 
order here and now and remand the matter to the District Court. 
There will be no order as to costs. The debtor is to apply for 
discharge within one year from to-day. 
C. C. Ghose, J. :—I agree. 
D. K..R. Appeal allowed, case remanded. 
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Before Mr. Justice M. IN. Mukerji and- Mr. gea S. JY. Guha. 
BANAMALI PATRA AND. ANOTHER 
v. 


ARJUN SEN AND ANOTHER. 


Migration —Family: law—Presumplion, when rebutied—Guardians and Wards 
Act (VIL of 1890) Sees. 7, 10, Sub-sec. (1) cl. (k), requirements of —Real 

, character of property—Lengthy enquiry not intended, : 
A family residing in the District: of Midnapore must be a to be 

governed by the Dayabhaga law. : 

` Tt ig however proved that the family migrated irom Orissa and there is nothing 

to indicate that the family has on „migration, adopted the law and „usage, of the 

place to which it had come : 


Held ‘that the facts are sufficient in a summary enquiry, such as a progeeding 
for guardianship comtemplates for the purpose of holding t that the Poe 
has-been rebutted. 


' Pitambar v. Nisikanta (1) followed. pH 
' A lengthy enquiry for determining the real character of a property which i is 
alleged on behalf of the applicant for gdardianship as separate property of a 
Mitakshara minor and is claimed by his opponents as joint family property, is not 


what is intended by the Guardians and Wards Act. 

Gurappa v. Shiddappa (2) referred to. 

But for the‘purposes of the Act it is not enough that the petition is made on 
the . footing and with the claim that the minor is separately entitled to separate 
property. 

Gurappa v. Shiddappa (2) on this point dissented from. 

Under Section 7 of the Guardians and Wards Act the welfare of the minor’ is 
the thing to be regarded and it cannot be to the welfare of the minor to appoint 
a guardian of his property until the Court is satisfied that there is some separate 
property to which the minor is entitled, for to hold otherwise would bs to 
encourage frivolous litigation resulting in a state of things highly detrimental to 
the minor's interests. — ' 

In, the case of a Mitakshara minor unless the applicant can show that the 
ininor has some separate property, the cause for making the application such as 
is required by Section 10, sub-section (1) clause (k) of the Guardians and Wards 
Act would not appear and there would hardly be any bona fides to the applica- 
tion. | 


;" Appeal from Original Order No. 558 of 1929 against the order of T. B. Jame- 
son, Esq., District Judge, Midnapore, dated the 25th and 28th of May 
1929. 


(1) (1919) 31 C. L. J. 52. 
(2) (1916) I. L. R. 40 Bom. 513. 


ame 
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Appeal by the Applicants for guardianship. ose 

Application for E of guardian under the bedhang 
and Wards Act, sts : 

The material facts and arguments appear from the judgment. 

. Mr. Karunamoy Ghose for the Appellants. 
~ Messrs. Satindra Nath Mukherji and Siddeswar Chakravarti for 
the augment, 

f ; CAV 
ne The Judei P. the od was as follows — 

“Mukerji 4 Guha, JJ.—This is an appeal fomi an order dis- 
missing an application of the appellants to be appointeä guardians 
of the person and- property of two minor is EM and 
Radhika. jus 

There were two: brothers Ram . Sen and Sham Sen. The 
objectors, Arjun and Bhim, are the sons of Ram who is alive. 
The girls are the daughters of one Narsingha, son of Sham. Accord- 
ing to the appellant’s case Sham. before his death had separated 
from:Ram in mess and property in Falgun 1325 and Narsingh 
while possessing his properties separately died in Aughrayan :333 
und thereafter died his widow Surjamani. Appellant No. 1 Banamali 
Patra is brother of Surjamani, and appellant No. 2 Hagur Dütta 
is the--husband of Karunamayi to whom she was married after 
her father’s death. Karunaniayi was born in 1328 and Radhika 
in 1332. . ; 

“The ‘appellants applied to be jointly appointed guardians of 
the person and the properlies of the minors. In the application 
it was stated that the “distant agnates of the minors were appro- 
priating the minors” properties by an unjust quarrel over the same.” 
Appended: to the petition was a schedule of properties alleged 
to have been the separate properties of Narsingh and so of the 
minors, which were described by their plot numbers and areas 
as in the settlement records and it being stated that a half thereof 
was such property. 

The objectors contended that the fimily was governed by ie 
Mitakshara Law and that the minors had no separate propertíes, 
the allegations of the appellants as to separation in mess and Rl 
in 1325 being a myth. . . . 

` The family now resides in the’ District of Midnapur. The 
eee case was that “it has migrated from Burdwan and settled 
there, while the objector’s case was ‘thdt it had come from Orissa. 
This last mentioned fact has been amply proved. Being settled 
in Midnapore the family must be presumed -to be governed by the 
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fons Dayabhaga. Therguestion is, has this presumption been rebutted. 


1932. It has been proved that the family is Barui by caste and migrated 
Banamali Patra {fom the District of Balasore and there are members of it still 
there and in Cuttack, their family priest is an Utkal Sreni Brahmin, 
the impurity of mourning lasts for ten days and Sradh is performed 
prd on the eleventh day after death, widow marriage is recognised 

Qo “as amongst the Baruis of Orissa, and it speaks and writes Uriya. 
We think these facts, somewhat meagre though they are, are sufficient 
inasummary enquiry such as a proceeding for gurdianship con- 
templates, for the purpose of holding that the presumption has 
been rebutted. On the principles so well recited in the case of 
Pitambar v. Nisikanta (1), this conclusion, in our opinion, follows. 
There is nothing to indicate that the family has, on migration, 
adopted the law and usage of the place to which it had come. 

As regards separation in mess and property in i325 which 
was the appellants’ case it is impossible to say that it has been estab- 
lished. The direct evidence bearing on it is not convincing at 
alland, as the District Judge has pointed out, is hopelessly con- 
flicting. It has been contended that he is wrong in saying that 
"there is not a scrap of paper to support it (ie. the story as to 
partition)", because partition by metes and bounds is not necessary 
and an intention to own and possess separately is all that is 

: required. But when a partition by metes and bounds after actual 

measurement was the appellants’ case the learned Judge was 
quite right in saying as be did what has just been quoted. A few 
rent receipts showing separate payment of rent as against many 
dated posterior to 1325 showing joint payment are of little avail. 
The account books of the gan business, mostly written by Nara- 
singha and bearing his name, are easily explained on the footing 
ofthe business, though joint, having stood in his name only as 
he was more literate. The account books of this business have 
been produced by the Appellant No. 7, but the explanation given 
is that they were at the joint family residence and removed there- 
from by the.siid appellant through the help of Narasingha’s 
widow. The Kobalas in Narasingha's name point to no certain 
conclusion, as itis not unusual for joint property to be acquired 
in the name of one of its members. The police report and 
Solenama of 1926, which constitute the preliminary skirmish 
between the parties look like an attempt to lay the foundation 
for subsequent proceedings of the present character. The police 
Officer’s findiag in his report, even if correct, 9 not evidence, 


(1) (1919) 31 C. L. J. 52 


ve 
Arjun Sen. 
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The Solenama has been denied on behalf of the objectors, and 
in any event, has not been reliably proved. 

The present case, in our judgment looks like an attempt to 
get an adjudication on the question of the minors’ separate title 
without having recourse to the ordinary remedies and without 
bringing sufficient evidence to establish it. The necessity for 
the appointment of guardians for the minors is not apparent and 
has not been seriously attempted to be proved. As already stated, 
there is only a general allegation in the petition that the agnates 
are misappropriating the minors’ properties and no evidence was 
led to show how and what properties they were misappropriating. 
It was sought to be proved that one of the minors was married 
at the expense of the appellant No. r, but there is evidence also 
that the marriage took place with joint family funds and it is 
not possible for us to say that the appellants' case on the point 
is true. It has also been suggested before us that the other 
minor has yet to be married and the joint family is not going 
to bear the expenses : but of this there is no evidence. 

Mr. Ghose when faced with all these difficulties ultimately 
took up a very bold line of argument. He contended that if 
it is alleged that a minor member of a Mitakshara family has 
separate properties, that allegation is sufficient for the application 
for guardianship to succeed. In support of this position he has 
cited the decision in the case of Gurag$a Shingenappa v. Tayawa 
Shiddappa (1). We entirely agree with this decision in so far 
. asit lays down that a lengthy enquiry for determining the real 
character of a property which is alleged on behalf of the applicant 
for guardianship as separate property of a Mitakshara minor and 
is claimed by his opponents as joint family property, is not what 
is intended by the Guardians and Wards Act. But if the decision 
means to lay down as a proposition of universal application what 
it says, namely that “for the purposes of the Act it is enough 
that the petition is made on the footing and with the claim that 
the minor is separately entitled to separate property”, we would res- 
pectfully dissent from it, Under section 7 of the Act the welfare 


of the minor is the thing to be regarded, and it cannot be to’ 


the welfare ofa minor to appoint a guardian of his property until 

the Court is satisfied that there is some separate property to 

which the minor is entitled, for, to hold otherwise would be to 

encourage frivolous litigation resulting in a state of things highly 

detrimental to the minor’s interests, Unless the applicant oan 
(1) (1916) I. J.. R. 40 Bom. 513. 
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show, in the case of a Mitakshara minor, that the latter has some 
separate property, the cause for making the application such as 
is required by section ro, sub-section (r), clause (k) of the Act 
would not appear and there woull hardly be any dona fides 
attaching to the application, 


For these reasons we are of opinion -that the appellants’ 
application was rightly dismissed. The appeal is accordingly 
dismissed. There will be no order as to costs. 


R. M. Appeal dismissed. 


- '" ' PRIVY COUNCIL. 


PRESENT: Lord Blanesburgh, Lord Tomlin and. 
Sir George Lowndes. 


THE OFFICIAL LIQUIDATOR OF M. E. 
MOOLLA SONS, LIMITED 


y. 
MRS. PERRIN R. BURJORJEE. 


[Ox APPEAL FROM THE HIGH Court OF; JUDIcATURE AT RANGOON]. 
* i 


Indian Registration Act, (XVI of 1998), sec. 49—Plea of non-registration 
raised for the first time before tlie Privy Conncil—Unregistered agreement 
Yor sale of immoveahle property—Personal claim for damages for breach 
of contract, not precluded by sec. 49—Proceeding not affecting any immove- 
able property—Liability of undisclosed principal under agreement. 


Where the appellant -raised for the first time before the Privy Council a 
contention that by reason of non-registration a document (admitted without 
objection in the Courts below) was invalid and inoperative, 


Held, {applying the principle laid down by Lord Watson in Connecticut 


Fire Insurance Coy. v. Kavanagh (1),] that the appellant having by a course.of 


conduct or agreement on his part precluded himself from taking the point of 
non-registration, it would not be in the interests of justice to entertain the new 
plea at that late stage in the Court of last resort. 


An agreement for sale of immoveable property recited the payment ‘of 
earnest money and provided that the balance of the purchase money should be 


(1) [1892] App. Cas. 473 (480). 


Vot. Lv.] privy COUNGIL. . 


secured by an equitable mortgage of the said property, ie. by the purchaser 
depositing the title deeds with the vendor. 'The purchaser having refused to 
complete the sale, the property was sold, and the vendor sought to prove in the 
winding-up of the purcbaser-company for damages for breach of contract. 


Held, (leaving open the question whether the agreement of sale required 
registration) that the non-registration of the agreement did not preclude the vendor, 
under sec. 49 of the Registration Act, from putting forward a personal claim for 
damages under the agreement, 


Held, further, on the evidence, that in the aforesaid agreement of sale 
entered into by one Moolla in his own name, the appellant-company was the 
undisclosed principal of Moolla and was consequently liable under the agree- 
ment. 


Sec. 49 of the Registration Act does not make it obligatory on the Court 
to take notice of the non-registration of an admitted document, at any rate in 
a proceeding not affecting immoveable property. 

Appeal No. 96 of 1931 from a judgment of the High Court, 
Rangoon, dated the 4th August 1930, in its Appellate jurisdic- 
tion, reversing a judgment of the same Court, on its Original Side, 
dated the 23rd December 1929. 


The question for determination on the appeal was whether 
the respondent was entitled to rank as a creditor in the liquidation 
of the appellant-company. 


The facts of the case appear sufficiently fully from their lord- 
ships’ judgment. 

The appellant, in his petition to the High Court for leave to 
appeal and in his printed case before the Board, took for the 
first time the objection that the agreement of sale, dated the 27th 
July 1921, upon which the respondent based her claim for 
damages, was not registerel and was thereby invalid and inopera- 
tive. The material terms of the agreement are set out in extenso 
` in the Board's judgment. . 

Upjohn, K. C. (with T. B. W. Ramsay, M. P.) for the Appel- 
lants: Having regard to the imperative provisions of section 49 of 
the Registration Act, the appellant is entitled to take the plea of non- 
registration even for the first time before the Board ; Khoo Sain Ban 
v. Tan Guat Tean (1) Connecticut Fire Insurance Company v. 
Kavanagh (2). . 

[Zord Tomlin: Is there anything to show that a party cannot 
admit the existence of a contract, which may require registra- 
tion?] 


(1) (1929) I. L. R. 7 Ran. 234 (238). (2) [1893] App. Cas. 473 (480). 
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(Dunne, K. C. referred to section 58 of the Evidence Act.) 
Parties cannot by admissions in pleadings defeat the object of 


The mT Liquida- the Registration Act: Burjorji Cursetji Panthaki v. Muncherji 


tor of M. E: Moolla, 
Sons, Ltd. 


v. 
Mrs. Perrin Burjorjee 


Kuverji (1). 

On the construction of the agreement of sale, we submit that under 
section 55, Suh-section (4) (b), Transfer of Property Act, the respon- 
dent-vendor had a charge for her unpaid purchase money, and by 
reason of clause (4) of the agreement, providing for an equitable 
mortgage by deposit of title deeds, the document in itself created an 
interest in immoveable property, and, not being exempt under 
section 17 (2) (v) of the Registration Act, it was compulsorily 
registrable; Dayal Singh v. Indar Singh (2) and Skinner v. 
Skinner (3). 

[Their Lordships observelthat the basis of the Board's decision 
in Skinner v. Skinner (3) was, that the document there was clearly a 
sale-deed and a conveyance.] 

[Sir George Lowndes referred to the proviso added to section 49 
of the Registration Act by the recent ‘Transfer of Property Amending 
Act, XXI of 1929.] 

[Lord Blanesburgh: An ordinary agreement for sale does not 
affect any immoveatle property.] 

[Sir George Lowndes: ‘Lhe respondent is merely claiming 
damages for breach of contract. ‘here are a whole series of cases 
in India, that in spite of section 49, unregistered documents can be 
received in evidence for, collateral purposes. | 

When the bargain is a written bargain, s? and it alone must govern 
the rights of the parties: Kedarnath Dutt v. Shamloll Khettry (4) 
approved by the Board in Jf: Sudramonian v. M. L. R. M. Lutch- 
man (5), Obla Sundara Chariar v. Narayana Ayyar (6), and see also 
the observations of Lord Cairns inShaw v. Foster (7). 

[Sir George Lowndes; Prior to Dyal Singh v. Indar Singh (2), 
agreements for sale were always admitted though unregistered. ‘That 
case was very unfortunate and was argued ex parte, ] 

Dunne, K. C. (with A. Pennel) for the Respondent : The appellant 
is too late to raise the point of non-registration now. ‘The document 


(1) (1880) I. L. R. 5 Bom. 143. 

(2) (1926) L. R. 53 I. A. 214 ; 31 C. W. N. 125; 44 C. L. J. 9. 
(3) (1929) L. R. 56 I. A. 363 ; 33 C. W. N. 1150; so C. L. J. 487. 
(4) (1873) 11 B. L. R. 405 ; 20 W. R. 150. 

(5) (1922) L. R. so I. A. 77; I. L. R. so Calc. 338; 38 C. L. J. 41. 
(6) (1931) L. R. 58 I. A. 68. 

(7) [1872] 5 Eng. and Irish App. 331(340). 
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had been admitted without any objection in the Courts in India. 
On :onstruction, we submit that it does not require registration. It 
has been held in Z'Ze Bengal Banking Corporation v. S. A. 
Afackertich (1), that an. agreement for an equitable mortgage does not 
in itself create a‘right or interest in im moveable property, so as to be 
compulsorily registrable. The Indian Law, differing in this respect 
from the English doctrine of Equity, expressly declares that an 
“agreement for sale per se creates no charge upon the land; sec- 
tion 54, last para, of the Transfer of Property Act, and Maung Shwe 
Goh v Maung Jun (2). Moreover, there are numerous decisions of 
the Courts in India that an unregistered. document may be admitted 
in evidence for a collateral purpose, e. g., in respect of a mere money 
claim: Ulfatunnissa v. Hosain Khan (3), Lachmipat Singh Dugar 
v. Mirza Khairat Ali (4), Muguiram v. Gurimukh Roy (5), Gamaji 
v. Subbarayappa (6), Væni v. Bani (7), Ardesir Bejonji Surti v. 
Syed Sirdar Ali Khan(8), Pulaka Veetil Muthala Kulangara 
Kunhu Moidu v. Thiruthipalli Madhava Menon (9). 

Refers also to Vyravan Chetti v. Subramanian Chetti (10), and to 
the recent case of Zmperial Bank of India v. Bengal National 
Bank (11). 

A. Pennell for the Respondent, followed :— . 

A mere agreement to create an interest. in immoveable property, 
does not require registration: Jusab Haji Jafar v. Haji Gul 
Muhammad (12), quoting with approval from the judgment of Peacock 
C. J. in Mark Ridded Currie v. S. V. Mutu Ramen Chetty (13). 

A “charge” is defined in the Transfer of Property Act, in sec- 
tions 95 and roo, and in Lord Halsbury’s Laws of England, Vol. 21, 
at page 83. | p 

Learned Counsel contended that agreements for sale of immove- 
able property invariably contained a recital of payment of earnest 
money, and it had never been held, prior to Dayal Singh’s case, that 
such agreements required registration. The “ Explanation” added 


(1) (1984) I. L. R. ro Cal. 315. 

^ (2) (1916) L. R. 441. A. 15; 25 C. L. J. 108 (P. C.)- 

- (3) (1883) L L. R. 9 Calc. 520 (F. B.). 
(4) (1869) 4 B. L. R. 18; 12 W. R. 11 (F. B). 
(5) (1899) I. L. R. 26 Calc. 334. (6) (1891) Í. L. R. 15 Mad. ass. 
(7) (1895) I. L. R. 20 Bom, 553. (8) (1908) I. L. R. 33 Bom, 610, 
(9) (1908) I. L. R. 32 Mad. 410 (F. B.). à 

` (r0) (1920) L. R. 471. A. 188 ; I. L. R. 43 Mad. 669. 

(11) (1931) L. R. 58 I. A. 323; I. L. R. 59 Cale. 277. 
(12) (1875) 12 Bom. H. C. R, 175 (178). 3 
(13) (1869) 3 B. L. R. 126 ; 11 W. R. 520. 
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to section 17 by Act IL of 1927, to meet the difficulty created by 
the Board's decision in Dayal Singhs case, was also referred to. 
(Their Lordships remarked that they were bound by the authority 
of that decision to hold that where therc isa statutory charge, the 
document must be registered.) 
Upjohn, K. C. replied. 


If a document operates in equity to create a charge, it comes 


within section 17 of the Registration Act: Futteh Chund Sahoo v. 


Leelumber Singh Doss (1). The Act is based on reasons of public ' 


policy. Parties cannot by their admissions or agreement nullify the 
imperative provisions of the Act: Refers to Rustomfis Indian 


Registration Act, 2nd Edition, page 408, and to the passages there 


cited from Sadasiva Ayyar’s judgment, and to Spencer ]’s judgment 
in Nadepena Appamma v. Saripalli Chinnaveads (2). 

[Zord Tomlin doubted the correctness of the passages quoted 
from Rustomji’s Registration. | 


Their Lordship’s judgment was delivered by 

Lord Tomlin :—This appeal is concerned with the question 
whether a creditor’s proof lodged by the respondent in the liquida- 
tion of ‘the company whose liquidator is the appellant and rejected by 
the liquidator was properly so rejected. 

On the 23rd December, 1929, the trial Judge on the original 
side of the High Court of Judicature at Rangoon held that the proof 
was rightly rejected. On the 4th August, 1930, this decision was 
reversed on appeal to the appellate side of the Court. 

The proof in question was for Rs. 63;219-15-o, damages alleged 
to have been incurred by the respondent by reason of the failure 
of the Company to complete the purchase of property agreed 
to be sold by the respondent by an agreement dated the 27th 


July, 1921. 


The only question in issue or debated at the hearing before the 


trial Judge, or on the appeal, was whether the agreement for sale 
(on the face of which the purchaser was one M. E. Moolla) had 
been entered into by Moolla on his own account or whether the 
Company was the undisclosed principal of Moolla in respect of such 
agreement. 

The trial Judge held that Moolla had entered into the T— 
as principal and had afterwards transferred the benefit of it to the 
Company and that therefore the Company was under no liability to 
the respondent. 


(1) (1871) 14 M. I. A. 129 (131). 
(2) (1923) I. L. R. 47 Mad. 203 (206). 
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The appellate Court held that the Company was the undisclosed 
principal and was liable to the respondent and that the proof had 
been wrongly rejected. 

Against this decision the liquidator appealed to His Majesty in 
Council and before their Lordships’ Board raised the contention that 
the agreement of the 27th July, 1921, required registration under. the 
Indian Registration Act, that it had not been registered and that as 
it had not been registered it could not be used for any purpose 
whatever and ought to be ignored by the Court with the result that 
any claim for damages based by the respondent upon breach of that 
agreement must necessarily fail. 

The questions therefore which arise for their Lordship’s con- 
sidcration are :— 

(1) Ought the appellant to be allowed to raise now for the first 
time before the tribunal of last resort the question as to the registra- 
tion of the agreement ? 

(2) lf the question as to registration can now properly be raised 
(a) did the agreement, which admittedly was not registered, require 
registration, and (2) if it did require registration, what is the effect of 
nonzegistration in regard to the respondent’s right to claim damages 
under the agrcement ? 

(3) If the question asto registration cannot now be properly 
raised, or if it can be properly raised but upon consideration of the 
merits of the question, itis held that the non-registration of the 
agreement does not preclude the respondent from putting forward a 
claim for damages under the agreement, whether the Company was 
or was not the undisclosel principal of M. E. Moolla in regard to 
the agreement ? 

To enable these questions to be considered, it will be convenient 
to state the facts so far as they are proved or admitted. 

The Company was formed under the Indian Companies Act, 
1913, on the 21st January, 1921, as a private company. 

Clause ITI (6) of the Memorandum of Association enabled the 
Company to acquire by purchase, lease, exchange or otherwise 
land, buildings, and hereditaments of any tenure or description in 
Burma. 

By Articles of Association 115 and 116 (2) the directors had 
power to purchase for the Company any property which the Com- 
pany was authorised to acquire. 


At a meeting of the Board of Directors held on the rst 
February, 1921, Moolla was appointed Managing Director, with 
power to manage the business of the Company ashe thought fit, 
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He was further authorised to purchase and sell any property 


(moveable or immoveable) as he thonght best in the interest of the + 


Company. 

The issued share capital of the Company stood as to about go per 
cent. thereof in.the name of Moolia, and as to the remainder in the 
name of his mother Mariam Dee Bee. The trial Judge said "the 
Company was essentially a one man Company, being for all practical 
purposes Moolla incorporate. ” 

'The Company's office was also Moolla's office. 

The agreement of the 27th July, 1921, was made between the 
respondent (described as the vendor) and Moolla (described as the 
purchaser) and contained no reference to the Company. Omitting 
formal parts, the agreement was as; follows ;— 

'* rz. The vendor agrees to sellto the purchaser and the pur- 
chaser shall purchase from the vendor the properties described in the 
schedule herein-under written measuring 12-54 more or less at or for 
the price of Rs. (Twelve thousand five hundred) per acre. 

“2. That the purchaser had paid to the vendor Rs. (10,000) 
Ten thousand as earnest money, the receipt of which the vendor 
doth hereby acknowledge. 

“3, That the purchaser agrees to complete the conveyance 
within three months from the rath July, 1921, by paying the balance 
ofthe purchase money calculated at the rate aforesaid save and 
excepta sum of Rs. (1,00,000) One hundred thousand which sum is 
to remain outstanding as in the clause next provided. 

*4. The vendor agrees to keep the siid balance of unpaid pur- 
chase money, namely; Rs. (1,500,000) One hundred thousand invested 
with the purchaser for a period not exceeding three to five years as 
the purchaser may wish on the purchaser paying interest thereon at 
the rate of eight per annum payable monthly and the same secured 
by the equitable mortgage of the premises hereby agreed to be sold, 
that is, by the'purchaser depositing the title deeds of the said pre- 
mises including the conveyance in his favour with the vendor. 

“5. That the vendor shall make out a goodand clean titlé to 
the said premises and produce for inspection the title deeds as soon 
as required by the purchaser. " . 

The schedule contained a description of certain immoveable 
property in Burma belonging to the respondent. The acreage is 
given as r2'54 acres and on this basis, the total purchase price 
under the agreement would be Rs. r,57,375. Upon the execution 
ofthe agreement Rs. 10,000 was paid to the respondent as earnest 
money. 


Vor. LV.] Privy CouNEIL, 


The respondent had no personal contract with Moolla in connéc- 
tion with the negotiation for or the cxecution of the agreement. She 
acted by brokers throughout. 

On the s:st December, 1921, the Board of Directors held a 
meeting the Minutes of which state that "the following pro- 
perties were purchased by the managing director during the course 
of the year on behalf of the Company." A list of twenty-eight 
properties follows. The second on the list under date, 13th July, 
1921, is the property, the subject of the agreement of the 27th 
July, 1921. 

Of the twenty-eight properties in the list, twenty-five had been 
bought in the name of the Company, three properties (including the 
respondent's property) had been purchased in Moolla's name and 
admittedly the two properties other than the respondent's property 
had been purchased on the Company's behalf. 

On the 3oth March, 1923, the purchase being uncompleted, the 
respondent’s brother-in-law wrote to Moolla, asking for the balance of 
the purchase-price, or at least Rs. 15,000. 

Moolla replied by executing four promissory notes in the respon- 
dent's favour, for a total of Rs. 40,000. 

On the 2zoth November, 1923, the respondent gave to Moolla a 
receipt for Rs. 1,000 in respect of interest. 

Further payments of interest were made up to February, 1927, 
but the purchase was never completed. 

Moolla at the trial admitted that Rs. 15,000 in respect of the 
promissory notes and all interest was paid out of the Company's 
funds. He alleged that the earnest money was paid by himself 
but refunded to him by the Company. He stated that all the Com- 
pany’s books prior to 1924 were destroyed under his instructions, 
and that he had no books to show that the earnest money came 
originally out of his own moneys. He alleged that he had purchased 
the property on his own account and had subsequently transferred 
the benefit of the agreement to the Company. He produced mo 
document to evidence the alleged transfer. : 

On the 6th April 1927, a creditors’ pelition was presented to 
wind up the Company, and an order for winding up was made 
on the 21st June, 1927, and one Hormasji was appointed liquidator. 

Between the presentation of the petition and the making of the 
order, viz, on the 18th June, 1927, the respondent at the instance of 
Moolla, filed in opposition to the petition, an affidavit prepared by 
Moolla’s clerk. In this affidavit she stated that she wasa secured 
creditor ofthe Company for Rs. 1,31,137-8-o. This was the sum 
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then calculated to be owing under the agreement of the 27th 
July, 1921. E 

Moolla himself was declared insolvent on some date between 
April and June, 1927. His assets were practically nil. He did not 
enter the name of the respondent as a creditor in the schedule 
relating to his own affairs which it was his duty to file in the insol- 
vency proceedings. 


What subsequently followed is not clear. 


The record before their Lordrhips’ Board contains an affidavit 
sworn by the liquidator on the 17th February, 1928, on an application 
which he,made to the Court for directions. This affidavit was treated 
as his evidence at the trial and at the trial no oral evidence was 
given by him. . 

The affidavit, omitting formal parts, is in the following terms :— 


“y. On 2yih July, 1921, Mr. M. E. Moolla in his own name 
entered into an agreement with Mrs. P. R, Burjorjee for the purchase 
of 12°54 acres of garden land near the Victoria Lake on the terms 
contained in the deed of agreement, a copy of which is herewith 
attached and marked “A.” 


“The balance of the purchase price save Rs. 1,000,00 which 
was to lie invested with the purchaser was never paid and default 
was made in the payment. of interest as stipulated in the agreement 
and consequently no conveyance was executed by the vendor. 


*2. When the vendor appliel persistent pressure and threatened 
to specifically enforce the agreement, Mr. Moolla in his own name 
on 1st April, 1923, executed four pro-notes for Rs. 15,000, 
“Rs. 10,000, Rs. ro,0co, and Rs. 5,000, towards the purchase price, 
out of which the first one for Rs. 15,000 was subsequently paid up 
in full. 

“3, The payment of Rs. 10,000 on account of earnest money, of 
Rs. 15,000 in discharge of the pro-note for Rs. 15,000, dated rst 
April, 1923, and of Rs. 41,409-12-0 on account of interest on the 
balance of purchase-price amounting in all to Rs. 66,409.12.0 was 
made from the funds of M. E. Moolla Sons, Limited, on different 
dates as detailed in the list annexed and marked “B.” The payments 
have been debited in the Company's books on the respective dates 
thereof. 

“4. Throughout the correspondence, nothing is mentioned to 
‘show that Mr. Moolla was acting as the agent of the Company, 
except for some stray references in. Mr. N. N. Burjorjee's letters and 
in the minutes of a meeting of the Directors held on 31st December, 


Vor. Ly.] privy councit. 


1921, copies of which are herewith annexed and marked "C" and 
«p» respectiyely. 

“5. ` According to Article 111 of the Company's Articles of Asso- 
ciation, read with Minutes of Proceedings of meeting of Directors, 
dated 1st February, 1921 (of which copies are annexed marked “E” 
and *EI") the Managing Director ofthe Company had power to 
purchase properties for and on behalf of the Company. 

“The vendor has put in herjproof of claim (copy annexed and 
marked “F”) in which she offers to take over the property at 
Rs. 4,500 per acre. She has subsequently put in a valuation certi- 
ficate by Mr. Joakim, Managing Director of Balthazar & Son, Limi- 
ted (copy annexed marked “G”), stating that the present market 
value of the land is about Rs. 56,000. I have (without advertising) 
endeavoured unsuccessfully to obtain a better offer than that made 
by the vendor and from inquiries made and judging by a recent sale 
by auction of similar land in the neighbourhood, I have come to the 

„conclusion that Rs. 56,000 is about as high a price as could possibly 
be realised for the land at the present time." 

Of the exhibits referred to in the affidavit, Exhibit “A” was a 
copy of the agreement of the 27th July, 1921, Exhibit "B" was a 
statement printed in the record before their Lordships described as 
“Statement of payments made from the funds of M. E. Moolla, Sons 
Liniteg." 

This statement purports to show payments made by the Company 
in respect of the agreement of the 27th July, 1921, to a total amount 
of Rs. 66,409.12.0 including Rs. 10,000 for earnest money paid by 
the Company on the z7th July, 1921 and Rs. 15,000 to satisfy one 
of the promissory notes givén by Moolla, paid by the Conipany on 
the 7th July, 1923. The balance of the Rs. 66 ,409,12.0 was 
made up of interest payments in respect ofthe period between the 
rst April, 1923 and February, 1927. 

With regard to the Exhibits “C” and “D,” reference has already 
“been made to the material minutes of the directors’ meeting. The 
‘only letter of the respondents brother-in-law, N. N. Burjorjee, prin- 

ted in the record, is one asking for payment of the Rs. 15,000 and 
carries matters no further. 

Exhibits “E” and "Er" dealt with the powers of the managing 
director to purchase immoveables, which have never been in dis- 
pute. 

Exhibit "F"is not printed in the record, and the form of the 
respondent's proof is therefore not before their Lordships. 

It is, however, reasonably clear from the affidavit (1) that the 
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' respondent had put ina proof of claim presumably on the same lines 
as that contained in her affidavit of the 18th June, 1927 ; (2) that 
for the purpose of minimising her claim to damages she had offered 
to take over the property at Rs. 4,500 per acre ; (3) that the liqui- 
dator had neither admitted nor rejected her claim, but had applied 
to the Court for directions, putting in the agreement and pointing 
out that there was a question whether Moolla was principal or 
agent. jue | 

The printed extracts from the official diary of the proceedings in 

the winding up contains the following passage :— 

“28th February, 1928.—Doctor for Mrs. Burjorjee, Munshi for - 
Company. Clark for Chartered Bank. Official Liquidator in 
person. . ` 4 

"Let the property mentioned in the application of the official 
liquidator be sold by public auction after duc advertisement, with a 
reserve price of Rs. 56,000. No orders will be passed on the present 
application of the official liquidator till after the sale, and his propo- 
sal will be sanctioned thereafter if Mrs. Burjorjee is still willing to 
abide by the terms of the arrangement. 


* As regards Mrs. Burjorjee's claim against the Company, it will 
be enquired into by me on razth March, 1928, unless beforé that 
date the official liquidator and Mr. Clark for the Company admit 
the claim. "Phe sale may be held after the enquiry, and, if atthe 
enquiry, I uphold Mrs. Burjorjee’s claim, she will be given leave 
to bid at the auction and set off the purchase price against her claim 
pro tanto. 

Their Lordships are informed and both parties are agreed that 
the property was in fact sold and the proceeds paid to the respon- 
dent. 

Presumably it was sold under the order referred to in the extract 
from the diary. It is, however, obvious that no title could have 
been made without the concurrence of the respondent. An agree- 
ment of sonie kind between the official liquidator. and the respon- 
dent in relation to the matter seems therefore to have been essen- 
tial, though the appeallant does not admit that there was any such 
agreement. | . l 

Having regard to the material before their Lordships’ Board 
there may well have been such an agreement upon the lines that, 
the existence of an agreement for purchase at Rs. 1,57,375 and 
non performance of that agreement by the purchaser being admit- 
ted, the parties arranged to minimise damages by concurring in a 
sale of fhe property and in handing the proceeds of sale to the 
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respondent, the question whether the Company was the principal 
in respect of the agreement of sale being the only question left 
open for the decision of this Court. 


. However this may be, the respondent subsequently amended 
her. proof by giving credit for the ‘purchase money, her claim being 
thus reduced to Rs. 63, 219.15.0. 

On the 16th,.July, 1929, the official liquidator rejected the 
claim, giving the following reason :— 

“Lam not satisfied that the Company was the real contracting 
party.: The contract is, therefore, not binding on and enforceable 
against the Company.” f 

.On the 29th July, 1929, the respondent petitioned to have 
the decision of the official liquidator reversed. A 

„At the hearing of the petition the respondent gave oral evidence. 
Neither the official liquidator nor Moolla gave oral evidence. 
The affidavit of the official liquidator already refered to was 
treated as his evidence, and a deposition of Moolla made apparently 
at some earlier stage in the winding-up proceedings, was treated as 
his evidence. 

, In his evidence in chief, Moolla stated as follows :— 


"I.entered into the transaction with Mors.. P. R. Burjorjee as 
evidenced by the agreement of 27th July, 192r. When I agreed 
to buy this land, I was buying it at first for myself. I myself was 
the buyer. I signed the- pro-notes which were given as part con- 
sideration of the purchase-price. The pro-notes were given in my 
own name and I paid Rs. ro,ooo as earnest money and that was 
my own money. (Minutes of M. E. Moolla & Sons, Limited, 
dated the 31st December, 1921, explained. to the witness.) I 
purchased that property and put it in the assets of the Company. 
From 31st December, 1921, it was considered as the property of 
the Compány. The Directors of -the Company agreed and as I 
did not want to sell the property I put it into the Company. The 
Company agreed’ to take-it over in December, r921. . I presided 
at that meeting. Mariam Bee- Bee is my mother. Hashim Eusoof 
Moolla is my brother’s son (nephew). I held shares worth r crore 
and 53 lakhs and 5o thousand. The-capital of the Company 
was r crore and 65- likhs. My mother held shares worth Rs, 
11,50,000. The minute. was recorded at my. suggestion. It was 
„at my,suggestion that the Company took over this deal Apart 
from this minute there is no written document showing that this 
deal was taken over by the Company. The receipts made out by 
Mrs, Burjorjee were made. out in my name, 
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< In cross-examination, Moolla said;— 


' "Istill say [sic] that the purchases by me ot Mrs. Burjorjee's, 
Emin'sand Bymeah's properties were for the Company. I don't 
remember whether I stated to Mr. Hormasji that the purchases 

made in my own name of Mrs. Burjorjee's, Emin’s and Bymeah’s 
lands were made for the Company. 

* + * * o E 

. “When the official assignee examined me I made the following 
statements:—‘As for properties purchased by me in my own name 
after the promotion of the Company, they were treated as the 
Company's properties because the purchase-money or part purchase- 
money was paid from the Company and debited in the Company's 
accounts and they were bought for the Company. There are only 
two such properties, viz, Mrs..R. N. Burjorjee’s land and the 
house in Park Road mortgaged to Emin. ‘The Tiger Alley pro- 
perty, which has been sold, was another such transaction. I shall 
furnish lists in a day or two of all Properties held for the pin 
though they are not in the Company's name." 

In reply to the Court, Moolli' subsequently added “as regards 
Mrs: Burjorjee’s land it was in my own ‘name and this was 
because Mrs. Burjorjec refused to negotiate with the Company.” 

Mrs. Burjorjee denied that she had refusel to negotiate with, 
the Company and said in effect that she only knew of the Sampang 
in the matter some time after the agreement, 

The only matter debated before the Judge who tried the 
petition was the question of fact whether the Company was in 
connection with the purchase the  undisclosed principal of 
Moolla. The learned Judge held that Moolla purchased on his 
own account. 

The respondent, appealed. The question, and the only ques- 


tion, debated before the appellate side was that which had been 


debated below.. 
The appellate side reversed the trial Judge, and held that the 
Company was the principal in the matter. ' 
Subsequently the appellant applied for a reyiew of the judg- 
ment on the ground that Exhibit "B" to his affidavit had been 
erroneous in so far as it showed the earnest money to have been 
paid out of the Company's funds on the 27th July, 1921, the books 
ofthe Company for 1921 having been destroyed and there being, 
therefore, no evidence of such payment. 
. The application for a review of judgment was rejected. 
On the 7th January, 1931, leave to appeal to His Majesty in- 
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Council was granted to the appellant. In his application for . 


such leave, the -appellant-for the first time raised .the question of 
the. nonzegistrition : of the. agreement in these terms: “This 


Honourable Court has omitted to take note .of the fact that the. 


agreement of sale of 27th July, 1921, had not been registered and 


was thereby invalid and’ inoperative.” The same: point was raised: 


in his case before their Lordships’ Board. 


The first question for consideration therefore, is ought the’ 


applicant to be allowed at this stage to. raise for the first time the 
point of non-fegistratión ? 

In Connecticut Fire Insurance Company v. Keak Gy Ln 
Watson, in delivering the judgment of their es, Board, said 
as- follows :— ps 

“When a question “ol, law is raised for the first time in a, Court 
of last resort upon the. construction of a document or upon facts 
either admitted or proved beyond .controversy, it is not only com- 
petent but. expedient in the interests of justice to entertain the 
plea. The expediency of adopting that course may be doubted 
when the plea cannot be disposed of without deciding nice 
questions of fact in considering which the Court of ultimate 
review is placed in a much less advantageous position than the 
Courts below. But their Lordships have no hesitation in holding 
that the course ought not in any case to be followed unless the 
Court is satisfied that the evidence upon which they are asked to 
decide, establishes beyond doubt that the facts if fully investigated 
would have supported the new plea.” 


Section 49 of: the Registration Act, which states the results of 
non-registration is, so far as material, ag follows :— 


*49. No, document required by Section 17 to be registered 
shall-“(a) affect any immoveable property comprised therein. 


* * * * * * 

or i 

(c) be received as evidence of any transaction affecting such 
property . . . . „unless it has been registered. 


Their Lordships are satisfied that there is nothing in the sec- 
tion cited when properly construed to compel the Court to take 
notice of the non-registration of-an admitted document unless at 
any rate such document must, if treated as effective, be the foun- 
dation of a judgment affecting immoveable property comprised in 
such document. 


(1) [1892] A. C.4 473 (480) 
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Here the agreement has been admitted throughout. Indeed, 
it was first put in by the appellant. Further, the proceedings 
do not in any respect affect any immoveable property. The 
immoveable property affected by the agreement long since passed 
out of the picture, and the only claim in these. proceedings is 
a personal one for damages for breach of an’ admitted contract 
against an alleged anaiselosed principal who denies he was a 
principal. : 

Their Lordships therefore regard themselves as free to consider 
upon | general principles, whether the appellant ms to be allowed 
to raise the point of non-registration. 


They are satisfied that he ‘ought not to be allowed to do so, 
Ithas already been pointed outthat the circumstancés in which 
the appellant’s petition founding these proceedings was launched 


are by no means clear. The parties are not agreed upon the facts. 


There are indications of a course of conduct or agreement on the 
partofthe liquidator which would preclude him from raising any 
point in the proceedings except that,as to the respective positions 
ofthe Company and Moolla in regard to the agreement of the 27th 
July, 1921. 

In this state of the evidence, it would not in their Lordships' 
judgment be in accordance with the principles indicated by Lord 
Watson, in the judgment already cited, to take into consideration 
at this stage for the first time the point of the non-registration of 
the document. 


It becomes therefore unnecessary to consider the second ques- 
tion as to the necessity for registration. 


There remains the third and last question, one of fact upon 
which the Courts below have differed; viz., was the Company the 
undisclosed principal of Moolla in relation to the agreement of the 
27th July, 1921. 

Their Lordships are satisfied that the Company was the undis- 
closed principal of Moolla. All the contemporary documents sup- 
port this view. There is nothing in Moolla’s conduct inconsistent 
with it. There is much in his conduct which, though not necessarily 
inconsistent with the other view, points strongly in the direction 
of his having acted as the. Company’s agent throughout. His own 
evidence was obscure and contradictory, and he was not seen in 
the witness box by the trial Judge. In their Lordships’ opinion . 
the learned Judges of the appellate side Poches a CORESI con- 
clusion upon the issue of fact, 
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In the result, therefore, the appeal fails and must be dismissed 
with costs. 


Their Lordships will humbly advise His Majesty accordingly. 
Barrow, Rogers and Nevill: Solicitors for the Appellants 
J. E. Lambert: Solicitor for the Respondent 
K. J. R. l ; Appeal dismissed. 


APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice and 
- 0 Mr, Justice C. C. Ghose. 


SAROJ BANDHU BHADURI 
v. 
SRIMATI JNANADA SUN DARI DEBYA AND OTHERS.* 


Indian Contract Act (IX of 1872), Secs. 25, 28— Mashahara-patra, if an agree- 
ment—'Gift actually made’—Consideration, if an essential element for the 
purpose of an agreemont— Restriction, if void. 


P, the widowed daughter of one B now deceased sued D1 andD2, the two sons 
of B,, for arrears of monthly allowance due to her underan instrument called 
mashaharapatra executed in her favour by B in 1313 B. S. 


The material portion of that instrument addressed to P was as follows :—''I 
make the provision that you are to getan allowance atthe rate of Rs. 10 from 
my estate month by month from Aswin 1312 B. S. as long as you live.” B also 
charged certain specific immoveable property with the payment of the sald allow- 
ance. The concluding clause of the instrument was as follows ;—'' You shall not 
be entitled to allow the allowance so fixed to remain 'in arrear for more than one 
year. As soon as it is in arrear for one year you will realise the same by suit. 
You shall not be able instead of doing so- to institute a suit for realising arrears 
for two or three years together. "' 


Held :—(1) That the mashaharapatra does not expressa ‘gift actually made! 
within the meaning of Explanation (1) to sect ion 25 Indian Contract Act. 


(2) That consideration is not an element whose presence is necessary to consti- 
tute an agreement within the meaning of the Indian Contract Act. 


* Letters Patent Appeal No. 6 of 1931 against the judgment of the Hon’ble 
Mr, Justice M. N, Mukherji, dated the 6th February 1931 in Appeal from Appel- 
late Decree No. 70 of 1929 affirming the decree of Babu Nripendra Nath Guha, 
Subordinate Judge, and Court of Pabna and Bogra (at Pabna) dated the 1st Octo- 
ber 1928 which affirmed the decree of Babu Sahadeb Das, Munsiff, 1st Court, 
Serajgunge dated the 7th July 1928. 


` 


377 


P.C. 


1932. 
"o 
The Official Liquida. 
tor of M. E. Moolla’ 
Sons, Ltd. 
y. 
Mrs. Perrin Burjorjee 


Lord Ti onda. 


Civir. 


1932. 
Set 


Sanuary, 21. 
February, 2. 


318 


evi. 


1932. 
nad 
P Bandhu 
Bhaduzi 


Sriati 
“Sundari Debya. 


gore 


t 


T 
nanada 


THE CALCUTTA.LAW JOURNAL. | Vot. LV. 


(3) That the mashaharapatra isan agreement, within the meaning of the 
Indian Contract Act and having regard to the nature of the consideration “for 
which the agreement was made the transaction comes within the proviso to sec- 
tion 25 of the Act and is not therefore void. 


(4) That ít is no answer to the plaintifs* suit upon the mashaharapatra as a 
promise that it is a grant of a ‘corody’ which means what is settled or a settlement, 


(5) That the concluding clause in the mashakarapatra is nota mere piece of 
advice to the daughter buta restriction "imposed upon her and as such ünder 
section 28 of the Indian Contract Act, such restriction is altogether void, 


Appeal by the Defendant No. r. 


Suit for recovery of arrears of monthiy allowance under a 
mashaharapatra, í 


The material facts appear from the following judgment of 


Mukerji, J. :—This appeal has arisen out of a suit which was.” 
instituted by the plaintiff for recovery of arrears of monthly allowance ' 
charged upon immoveable properties by a deed named a masha- 
harapatra. 

The plaintiff is the daughter of one Dinabandhu Bhaduri 
deceased. The latter executed the deed granting the plaintiff a 
monthly allowance of Rs. ro. The plaintiffs case is that the defen- 
dant No. 4 paid her Rs. 5 every month, but the defendant No. x 
defaulted to pay the balance Rs. § per month from Kartic 1328 to 
Falgoon 1333. She claimed to recover the arrears, together with 
interest at the rate of 6 per cent per annum as provided for in the 
deed by enforcing the charge. Both the Courts below have decreed 
the suit. The defendant No. 1 has appealed. ‘ | 

Three points have been taken in the appeal the first, as regards 
the plea of payment ; the second, as regards the maintainability of 
the suit in view of a special condition in the deed, under which it 
is contended that the suit must be instituted within one year of 
the default ; and the third, a question of costs. 

As regards the first point both the Courts below have overruled 
the plea. The appellant relies’ upon a statement which is to bé' 
found in the plaintiff's cross-examination, but which, both the Caurts 


"below were satisfied, was due to some misapprehension or some con- 


fusion brought about by stress of cross-examination. I am also of 
that opinion. i 

The second point arises in this way.” The deed sets ‘out that the 
plaintiff's husband was dead and she had been deprived of enjoyment 
of the properties belonging to her husband's family, that she was a 
childless widow and had come over to her father, the executant, and 
that she was looking after him, and nursing and“ tending him with 


| 
' 
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\ 
great regard and tenderness, for which he was very pleased with her. “ 


It then provides for the monthly allowance of Rs. ro for her main- 
tenance and for the expenses for her religious austerities and pil- 
grimage and states that it should be payable from Aswin 1312 till 
her death, and that none of the heirs or legal representatives of the 
executant would be competent to raise any objection to the payment 
thereof. It then states that if there be default, she would te entitled 
to realise the amount together with interest at 8 annas per cent per 
month, from certain specified properties on which the same would 
form a first charge. Having made these provisions the deed stated 
further and this is the provision on which the appellants contention 
is founded “ You shall not be entitled to allow the allowance so fixed 
toremain in arrears for more than one year. As soon as it is in 
arrears for one year you will realize the same by suit. You shall 


“not be able, instead of doing so, to institute a suit for realizing atrears 


for 2 or 3 years together.” The present suit, as already stated, was 
instituted for realisation of arrears at the rate of Rs. 5 per month for 


. 5 years and 4 months. It is not disputed that under the Law of 


Limitation the suit is admissible, the article applicable being 
article 116. 


Learned Advocate for the appellant has been at considerable 
pains to contend that the true character of the transaction evidenced 


. by the deed is a gift or a grant ofa right to recover the allowance 


which is not absolute but conditional, and he has argued that the 
condition embodied in the passage quoted above is an essential con- 
dition on the fulfilment of which the gift would be operative or the 
grant effective. He has argued further that the condition is not to 


_be. read as an agreement so as to be hit by section 23 of the Contract 


Act. 

Now it may be conceded that the transaction in question was in 
the nature of a gift ora grant [ Jatindra Mohan Mandal v. Ghana- 
shyam Chowdhury (1). Even then it is an agreement consisting of a 


" promise that is to say a proposal made by the father and accepted 


by the daughter [section 2, Cl. (b) and Cl. (e) of the Contract Act]. 
It is not a gift actually made within the meaning of Explanation I to 
section 25 of the Act. Having regard to the nature of the consider- 
ation for which the agreement was made the transaction comes 
within the provisos (1) and (2) to section 25 of the Act and is 
therefore not void, [Ill (b) to section 25 of the Act.] 

There are two ways in which the stipulation contained in the 
passage quoted above may be looked at. It may be regarded as itself 

(1) (1922) I. L. R, 50 Cale 266. . 
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- constituting an agreement i. e., a promise made by the daughter or a 
proposal made by the daughter and accepted by the father, which 
formed a part of the consideration for the promise which the father 
made, or, it may be regarded asa condition which the father laid 
down as attaching to the gift or the grant. 


“An agreement would be hit by section 28 of the Contract Act if it, 
is one by which the time within which the plaintiff might enforce her 
rights by usual legal proceedings in the ordinary legal tribunals was 
limited. 

To deal with the first aspect of the question. Section 3 of the 
Limitation Act sufficiently suggests that the period of limitation pres- 
cribed by that Act cannot be extended, by agreement, such asit 
may bein England. And section 28 of the Contract Act forbids 

“covenants by which the time, within which one may enforce his rights 
by usual legal proceedings in ordinary tribunals, is limited. Apart 
«from authorities it would seem that the Indian Legislature, in 
enacting the Limitation Act and the Contract Act, intended by codi- 
-fication of simple and rigid propositions to avoid the complexity of 
the English Law as regards the effects of covenants not to sue at any 
tite and covenants not to sue for a limited time, whether accon- 
panied or unaccompanied with a condition, suspending the right of 
action during that time. Apart from authorities therefore I should 
be inclined to hold that whenever the effect of an agreement is to 
limit the period prescribed by the Law of Limitation for the enforce- 
ment of a particular right, no matter in whatever way the agreement 
has been endeavoured to be expressed, it should be held as offend- 
ing section 28 of the.Contract Act and so void. It appears, however, 
that Courts in their decisions have considered it necessary to extend 
to this country, mostly in cases of Insurance Companies, the pro- 
tection that the laws of England afford to special contracts of this 
description. According to these decisions there is a distinction, 
however fine, between a condition which merely limits the time for 
enforcement of a right and a condition which restricts the right itself 
by extinguishing it or treating it as non-existent aftera given time. 
“This distinction cannot be said to be an imaginary one : it undoubt- 
edly does exist in the eye of law, and from a practical point of view 
also illustrations may be given where this distinction may produce 
different results. The decisions aforesaid have held that in applying 
section 28 to a particular agreement, this distinction should bc kept 
in view. So agreements -have been held to fall within or. escape 
section 28 according asthey may be construed as being within one 
or the other class. "The cases of. .Hirabhai v, Manufacturers Life 


p 
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Insurance Co. (1), Baroda Spinning and Weaving Co. Ltd. v. Satya- 
narayen Marine and Fire Insurance Co. Ltd. (2), G. Rainey v. The 
Burma Fire and Marine Insurance Co. Ltd. (3), are instances in 
point. If this distinction is to be observed, the stipulation with 
which we are concerned in the present case seems to me to fall 
clearly within the meaning of the words used in section 28, namely, 
* which limits the time within which he may thus enforce his rights. ” 
Some of the decisions cited on behalf of the appellant are amongst 
those I have just referred to. It is not stated in the condition that 
the right itself would be forfeited if no suit is instituted within the 
time specified. One other decision cited on behalf of the appellant 
is the case of South British Fire and Marine Insurance Co. vy. Brojo 
Nath Saha (4). It does not seem to me that the decision is of any 
assistance so far as the present question is concerned, because the 
validity of the condition in that case limiting the time for suit was 
not considered in that case, nor was section 28 of the Contract Act 
referred to, and all that can be said of it is^that it tacitly took the 
condition to be a valid one. I do not ;therefore feel called upon to 
deal with that decision. 

Looking at the stipulation in question as a condition attaching to 
the grant on which the gift or grant was made, I find it impossible 
to hold that it may be regarded asa condition precedent to the 
accrual of right to the allowance on the part of the plaintiff, or in 
any way limiting her right thereto. Moreover, it seems to,me extre- 
mely doubtful if the passage in which the stipulation is contained 
was cver intended to be an essential condition. Iam inclined to 
take the view that it was more in the nature of a piece of advice 
which the grantor was giving the grantee for her benefit : the words 
“one year” and “two or three years” make the provision too indefi- 
nite to allow it to be regarded as an essential condition. 

As regards the question of costs, I am not prepared to say 
that the order of the Court below was illegal or unreasonable. 

For these reasons I am of opinion that the stipulation upon which 
the appellant relies cannot prevail, and the Courts below were right 
in the view they took of it. 

The appeal is accordingly. dismissed with costs. 

The appellant wil have leave to prêfêntan ; appeal under the 
Letters Patent from this decision. i 

The Letters Patent appeal came up for hearing. before C. J. and 
C. C. Ghose, J. on the zrst January 1932, ~, >o- 

(1) (1912) 14 Bom. L. R. 741. (2).(7913) I. L. R. 38 Bom. 344. 
(3) (1925) 91 I. C. 622. (4) (1909) I. L. R. 36 Calc. 516. 
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Mr. Jatindra Mohan Chaudhuri for the Appellant, 
Messrs, Jatindra Nath Lahiri and Nirode Lal Shome for the 
Respondents. ` 
C. A. V. 
The judgments of the Court were as follows :— f 


Rankin, C. J.:—This appeal is brought under the Letters 
Patent from the decision cf Mukerji, J. who has granted leave to - 
appeal from the Cecree mace by him on second appeal. The first 
defendant is appellant before us, the suit having been decreed by ` 
the trial Court against both defendants snd this decree having been 
upheld by the learned Subordinate Judge and by Mukerji, J. 

The plaintif is the widowed daughter of one Dinabandhu 
Bhaduri now deceased and the defendants are his two sons. She 
sued for arrears of the monthly allowance due to her under an instru- 
ment which is called a mashahara -patra executed in her favour by 
Dinabandhu in 1312 B. S. By that instrument which is addressed 
to the plaintiff he purported to “ make tke prevision that you are to 
getan allowance atthe rate of Rs. ro from my estate month by 
month............ftom the month of Aswin 1312 B. S. as long as you 
live ” and he charged certain specific immovable property with the 
payment of the said allowance. 

The question before us has reference to the concluding clause of 
the instrument which the learned Judge in his judgment has tran- 


‘slated as follows :—'* You shall not te entitled to allow the allowance 


so fixed to remain: in arrear for more than one year As soon as 
it isin arrear for one year you will realise the same by suit. You 
shall not be able instead of doing so to institute a suit for realising 
arrears for two or three years together. ” 

The arrears sued for and decreed extendel over four years 
between 1328 and 1333 B. S. 

The first question which arises upon the clause is whether it is a 
mere piece of advice given by the father to the daughter for her 
benefit oris to be construe as a disability or restriction imposed upon 
her. For the purpose of answering this question we directed a tram- 
slation of the whole document which is in Bengali to be made.by an 
official translator of this Court. Whether we proceed upon that or 
upon the learned Judge’s translation of the clause, I think it must be 
taken as intending to impose upon the grantee a restriction. 

On that view all three Courts have held the restriction void. The 
Indian Contract Act by section 28 provides: “ Every agreement by 
which'any party thereto is restricted absolutely from enforcing his 
rights under. or in respect of any contract, by the usual legal pro- 


tos 
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ceedings in the ordinary tribunals, or which limits the time within 
which he may thus enforce his rights, is void to that extent. ” 

The second question would therefore nppear to be whether the 
mashahara-patra or deed of monthly allowance isan “ agreement” 
anda “contract” within the meaning of the Act. ‘his indeed is 
the only difficulty- in the case and must te considered in the light 
of the definitions given in section 2 which are to te appliel “ unless 
a contrary intention appears from the contest.” From clauses (e) 
and (b) of section 2 it appears that ên agreement is merely a pro- 
mise and that a contract is merely an agreement enforceable by law. 
From clause (b) we learn that a promise is merely an accepted 
proposal. Hence it would seem necessary to enquire whether this 
deed of monthly allowance expresses an cccepted proposal. This 
in turn resolves itsclfinto the questions (a) whether the father was 
signifying to the daughter his willingness to provide her with a 
monthly allowance with a view to obtaining her assent and (b) whe- 
ther the daughter has signified her assent. I think these questions 
shoull be answerel in the affirmative. But asit is not easy to 
believe that any one who did not know what a “ promise” was 
would find himself much assisted by this analysis and as the defi- 
nition of “ proposil” in clause (a) which is the basis of the section is 
a weak support toa heavy superstructure, it is advisable to exa- 
mine further. When definitions are given of common English words 
like “ promise” or “agreement” it will constantly happen that the 
words are used in their common English sense without attention 
to the definition. It is quite clear from the Act that consideration is 
not an element whose presence is necessary to constitute an “ agree- 
ment.” By clause (1) of section 25 an agreement made without 
consideration is not void if it is expressed in a registered document 
and is made on account of natural love and affection between parties 
standing ina near relation to each other. If the mashahara-paira 
is an instrument of this character then it clearly attracts the provi- 
sions of section 28. What other character can be attributed to it? 
The learned Judge has observed that it does not expressa “ gift 
actually made” within the meaning of Explanation I. Had the 
instrument been signed, sealed and delivered, I think that at the 
common law it would be properly sued upon asa covenant. The 
plaintiff's cause of action would be the promise made by Dinabandhu 
on behalf of himself, his heirs, executors and administrators, and none 
the less so that performance of the promise had been secured by the 
grant of a charge. Unless the instrument before us can be regarded 
as a transfer of existing property so as to satisfy . section 122 of the 
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“Transfer of Property Act I do not sce how it can be a “ gift actually 
“made” within the meaning of section 25 of the Contract Act. As 


there is no question of. consideration in the present case and no 
difficulty as regards assent by the daughter, it seems to me that it 
makes no difference whether we use the word “gift” or the word 
“grant” which has a wider connotation. The question is whether \ 
the plaintiff can succeel upon a promise orcan only rely upon a 
completed transfer independently of.promise. The learned Advocate 
for the appellant cited Jatindra v. Ghanashyam (1) and the cases 
therein mentioned. He contended that the mashahara-paira isa 
grant of a '* corody "—a term which was apparently introduced by 
Colebrooke to translate the word #ibandha which means what is 
settled or a settlement (Cf. Sarkars Hindu Law, 6th Edition, 


pages 315, 853). In that view he relied upon the observation of — 


Mookerjee, J. that “the substance of the matter is that a grant of this 
character is a right of property, and as it is an incorporeal right, the 
test of validity in each case is whether, underthe circumstances the 
donor has sufficiently indicated an intention that the transfer should 
take effect as à. corody and with that intention has done all that is 
practicable by way of transferring such indicia of property as may be 
in existence.” Inthatcasea testator had in his life-time by an 
Ekrarnama granted a monthly allowance of Rs. 12-8-o and limited it 
to his daughter for life only, and on her death in absolute right with 
power of gift and sale to any son of the daughter who should be 
alive at her death : in default of such son, to her husband for life 
only and then tọ cease. By a subsequent Will he confirmed these 
dispositions, The daughter had sons who survived her but they had 
been born after their grand-father’s death. On these suing for the 
allowance it was objected that by the rule in Zagore v. Tagore (2) 
à gift to unborn persons is void. That rule was a rule of Hindu Law 
and Mr. Justice Willes in the case cited had pointed out that there 
might be exceptions to it—' exceptional cases of provisions by way 
of contract or of conditional gift on marriages or other family provi- 
sions for which authority may be found in Hindu Law." It was held 
that the case was within the exception. Tor this purpose it was not 


‘in any way necessary to hold that the provision did not originate in 


agreement, Ifthe rule did notapply to thecase then the sons at 
the very worst could take as legatees. 


Again im Rajah of Ramnad v. Sundara (3) a dispute as to the 


(1) (1922) 1. L. R. 50 Calc. 266. 
(2) (1872) L. R. I. A. Supplementary Volume 47. 
(3) (1918) I. L. R. 42 Mad, 58r. 


` 


An 
Vor. LV.] HIGH COURT, 


right to an estate was compromised. One party wasto give up a 
village and pay Rs. 700 per month out of the rest of the estate to the 
plaintiff and his descendants. On the objection as to perpetuity 
Lord Phillimore said “ Whatever might be said about that if this 
agreement lay in covenant seeing that it lies in charge there is no 
difficulty in making it perpetual............ u 

Indeed most of the classical references to a “corody” contain 
Statements that such an interest may originate ina promise, and 
some are cited in the judgment in Jatindra’s case(1). A more clabo- 
rate citation of authorities will be found in Balavantra’s case (2) 
showing that corody has been described as “the gift of a future thing 
by a previous agreement in this form :—“I will give a hundred suver 
nas every month of Kartik ;” “a permanent allowance received from 
saleable articles in virtue of an agreement or promise"; "anything 
which has been promisei deliverable annually or monthly or at any 
other fixed periods. ” 

In Chatti Chalamanna v. Pandrangi (3) the Sanad was held by 
Turner, C. J. to be more than a mere promise and to have created 
a valid charge. The document being unregistered could not be sued 
on as an agreement but the charge was held to be enforceable under 
the Hindu Law as a corody and under the English law as a settle- 
ment. Afuthusami Ayyar, J. speaks of itasa gift but also asa 
solemn and binding promise, refers to clause 1 of section 25 of the 
Contract Act and speaks of a promise being equivalent to a declara- 
tion of trust. 

In the case before us the monthly allowance was only to go to 
the daughter for life. It was not settled upon any one after her. It 
was to be paid “ from my estate"—indeed it could not well be made 
payable out of anything that was not the father’s estate—but the 
charge was over certain particular property. The instrument ‘shows’ 


that it was not intended that the rents and profits of the particular | 


property would meet the allowance but that the corpus would be 
sold to enforce the claim. If the plaintiff sues upon it as a promise 


and if on that footing she is entitled to the, relief which has been . 


given, is it any answer to her to say “It is a corody." I think not. 
It is no doubt more than a promise because a charge arises to the 
plaintiff out of the agreement. Had the allowance been settled upon 


future takers it would be treated under Hindu Law as available to : 


them much as though the settlor had appointed trustees; covenanted 


(x) (1922) I. L. R. 50 Calc. 266. 
(2) (1872) 9 Bom. H. C. R. 99 (108, 110). 
(3) (1883) I. L. R. 7 Madras 23. 4 
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vith them, granted them a charge and settled the fund. But I see 
no pretence in the Hindu texts that there is nota promise and no 
reason in the present case why the plaintiff should not sueon itas 
such, The matter is not without difficulty but upon the whole I 
agree with the learned Judge and would dismiss this appeal with 
costs. 
C. C. Ghose, J. :—I agree. 
R, M. Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT: Lord Blanesburgh, Lord Tomlin and Sir George 
Lowndes. 
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THE COMMISSIONER OF INCOME TAX, BENGAL 
v. 
SHAW WALLACE AND COMPANY. 


[ON APPEAL FROM THE Hıcam COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL.] 


Indian Income Tax Act, (XI of 1922), Sec. 4, Sub-Sec. (3), (VII) —' Receipts 
arising from business"—Mone)s received as compensation for loss of agency 
contracts, whether taxable as “income, profits or gains’’—Relevancy of 
English decisions on construction of Indian Act. 


The English and Indian Income Tax Acts not being in part materia, decisions 
of the English Courts are not, asa rule, useful guides on the construction of the 
Indian enactment. ji 

Sums received by the respondent firm, in the nature of a solatium, for the com- 
pulsory cessation of ceitain agency contracts, are not “income, profits or gains "' 
arising from business carried on by them, and they are consequently not liable to 
be assessed to income tax. 

The expression “ receipts arising from business’ in the exemption clause (vii) 
of Sec. 4, Sub-Sec. (3) of the Indian Incom: Tax Act, 1922, means “receipts 
arising from the carrying on of business " : 

In re Turner Morrison and Co. (1), dissented from. 


Judgment of the High Court, Calcutta, affirmed, but on different grounds, 


(1) (1928) 1, L. R. 56 Calc, 211, 
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Appeal No. 408 of 1931 from a judgment of the High Court; P. C. 
Calcutta, dated the 13th January 1931, upon a Reference of questions 1932. 
made to the High Court by the Commissioner of Income Tax, 


$ . The Commissioner 
Bengal, under section 66 (2) of the Indian Income Tax Act, 1922. of Income Tax, 


The question arisinz in this appeal was, shortly stated, whether a Bengal 
sum of Rs. 15,25,000 (less'the admitted deductions) received by the Shaw Wallace & Co. 
respondent firm, who carry ona business of merchants and agents, E 
as compensation for the termination of agencies for two oil-produc- 
ing Companies, should be taken into account in the computation of 
profits of their business, or whether such payment was in the nature 
ofa capital receipt and therefore not liable to -be brought into 
account as constituting “ income, profits or gains” within the mean- 
ing of the Indian. Income lax Act, 1922. ‘The questions of law 
referred by the Commissioner and upon which the decision of the 
High Court was desired, are set out in the Board's judgment. The 
Court held, in agreement with the finding of the Commissioner, 

"that the Rs. 15,25,000 were paid to the respondent firm as compen- 

. sation for the loss of the Agencies; but also held, in disagreement 

with his conclusion, that the amount was not “income, profits or 

gains" within the Act. From the said judgment of the High Court, 

the present appeal to His Majesty in Council was preferred by the 
Commissioner of Income Tax, Bengal. 

The judgment of the High Court, delivered by Rankin C. J., . 

(C. C. Ghose and Buckland JJ. concurring), is reported in Z Z. 2. 

58 Calc. 1153. 


Dunne, K. C. (with Reginald Hills) for the Appellant: The 
amount in question was a payment made by customers of the res- 
pondent’s agency business as compensation for the loss of earnings 
which would have been received if the agency had not been termi- 
nated. The payment wasa receipt on revenue account and nota 
capital receipt. As both the Commissioner and the High Court 
found that the compensation arose out of the business, it was 
prima facie chargeable to tax, under section 6 (iv), under the head 
* Business". We also rely on the heading “other sources" in 
section 6 (vi) and in section 12. "Phe judgment of the High Court is 
not consistent with its previous decision Zn re Turner, Morrison and 
Co. (1) The observations of Rowlatt J. in C/sióset?'s case (2), relied 
on by the High Court, were oditer. In Anglo-Persian Oil Co. v. 
Dak (3), (judgment of the Court of Appeal, 8th June 1931, affirm- 
ing Rowlatt J.) it was held that compensation paid by the appellant 


` 


(1) (1928) I, L. R 56 Cale. 211. (2) 9 Tar Cases 48. 
(3) [1932] 1 K B. 124; 10 Annotated Tax Cases 195, 149. 
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company in the same circumstances as in this case, wasa revenue 
payment and therefore deductible in arriving at the net profits. 

[Lord Tomlin observed that, having regard to the opening 
words of section 4, sub-section (3), the expression “receipts arising 
from business" in clause (vii) must necessarily refer to income 
receipts]. A 

The High Court decided adversely to the respondent on their 
claim to exemption under clause (vii) of section 4 (3), and they have 
not appealed from that finding. | 

[fheir Lordships remarked that it was competent for them to 
sustain the High Ccurt judgment on a different ground.] 

Latter, K. C. (with Cyril King) for the Respondents :—It has 
been found as a fact that tbe sum of Rs. 15,25,000 was paid to and 
received by the respondent firm as compensation for loss of office as 
Agent of the Burma Company and the Anglo-Persian Co., and such 
compensation could not, in any view, be “income, profits or gain” 
within the Act. It wasa capital receipt by the firm. ‘I'he-said sum" 
did not arise from the carrying on of the respondent’s business and 
was exempt under section 4(3) (vii) of the Act: Ja Re Turner 
Morrison (1), was wrongly decided. We rely on the two English 
decisions Chibdett v. Jos. Robinson and Son (2) and Glenboig 
Fireday Co. v. Inland- Revenue (3), cited in the judgment of the 
learned Chief Justice. The receipt here was compensation for loss 
of part of the business as distinct from earnings of the business. 

Duane, K. C. replied. 

The following authorities were also referrel to in the course of 
the arguments ;— 

J. Gliksten v. Green (4), Short Bros v. Inland Revenue (5), 
Gloucester Carriage Co. v. Inland Revenue (6). 

Hancock v. General Reversionary Co. (7), Pool v. Guardian Invest- 
ment Trust Co. (8), Commissioner for Special Purposes v. Pemsel (9), 
West Derby Union v. Metropolitan Life Assuranse Society (10), Inland 
Revenue v. Blott (11), Inland Revenue v, Newcastle Breweries (12), 
Ensign Shipping Co. v. Inland Revenue (13). i 

Their Lordship’s judgment was delivered by 

Sir George Lowndes :—This is an appeal froma judgment of 


(1) (1928) 1. L. R. 56 Cal. 211. (2) 9 Tax Cases 48. 

(3) 12 Tax Cases 427. : (4) [1929] App. Cas. 381. 

(5) [1927] 12 Tax Cases 955. (6) [1925] App. Cas. 469. 
“(7) [1919] 1 K. B. 25. (8) [1922] 1 K. B. 347. 

(9) [1891] App. Cas. 531 (573, 574). (10) [1897] App. Cas. 647 (652). 
(11) [1921] 2 App. Cas. 171. (12) [1927] 12 Tax Cases 927. 


(13) 12 Tax Cases 1169. 
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the High Court at Calcutta delivered on a reference made to it 

under section 66 of the Indian Income Tax Act, XI of r922. .The 

reference arose out of an assessment to income tax upon the res- 

pondents for the year 1929-30, in respect of an item of Rs. 9,83,361, 

part of a larger sum of Rs. 15,25,000 received by them in 1928 as 
, compensation for the termination of certain agencies. 


The respondents carry on business in Calcutta as merchants and 
agents of various companies, and have branch offices in different 
parts of India. Fora number of years prior to 1928 they acted as 
distributing agents in India of the Burma Oil Company and the 
Anglo-Persian Oil Company, but had no formal agreement with 
either Company. In or about the year 1927 the two companies 
combined and decided to make other arrangements forthe distri- 
bution of their products. The respondents agency of the Burma 
Company was accordingly terminated on the 31st December, 1927, 
and that of the Anglo-Persian Company on the 3oth Tune following. 
Some time in the eaxly part of 1928 the Burma Company paid to the 
respondents a sum of Rs. 12,00,000 “as full compensation for cessa- 
tion of the agency,” andin August of the same year the Anglo- 
Persian Company paid them another sum of Rs. 3,25,000 as “com 
pensation forthe loss of your office as agents to the Company. " 
The quotations are from letters by which the payments were record- 
ed, and are accepted on both sides as correctly expressing the nature 
of the transactions. 


‘The income tax officer, in computipz the assessable income of 
the respondents for the relevant year, took these two receipts into 
account as profits or gains of their business in the year ending the 
31st December, 1928, but allowed certain deductions therefrom in 
respect of compensation paid by the respondents to various 

' employees, leaving a balance of Rs. 9,83,361 which he included in 
the total income of the respondents found assessable for the 
year 1929-30. i 

The respondents objected to the assessment, and appealed to the 
Assistant Commissioner, who confirmed the assessment. "Thereafter, 
on the requisition of the respondents, the Commissioner drew up a 


statement of the case, and referred the questions cf law therein set: 


out to the High Court with his own opinion thereon, which was 
against the contentions of the respondents, 


‘Fhe’ questions so formulated were as follows :— 


(a) Was not the sum of Rs, 9,83,361 which had been included 
in the total income of the assessees for purposes of assessment for 
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1929-30, in the nature of a capital receipt. and therefore not income, 
profits or gains within the meaning of the Income Tax Act? 

(6) If it could be said to be income, profits or gains within the 
meaning of the Act, was it liable to be assessed under either of the 
sections ro ani 12 of the Act, inasmuch as (1) it was not the profits, 
or gains of any business carrie] on by the assessees within the mean- 
ing of section ro ofthe Act, nor (2) income, profits or gains from 
other sources within the meaning of section 12 of the Act? 

(c) In the alternative, was not the payment of Rs. 9,983,361 an 
ex gratia payment in the nature of a present from the oil companies 
in question and was it not therefore exempt under section (4) 3 (vii) 
of the Act? 

The reference was heard by the Chief Justice sitting with Ghose 
and Buckland JJ. The judgment of the High Court was delivered 
by the Chief Justice, his colleagues concurring. 

‘The learned Judges appear to have returned a formal answer only 
to question (a) which the Chief Justice stated to be “the real ques- 
tion in the case.” He thought that ifthe respondents could not 
escape by reason of the contention raised by this question they must 
fil. The other questions, he thought, fell within a recent decision 
of the Court in the case of Zu re Turner Morrison & Co. (1), he had 
nothing to add to what was then said on these points. 

Their Lordships agree that the real matter for decision fills 
under (a), but they think that this question is not happily worded, 
as it seems to suggest that it was only if the sum there referred 
to was “in the nature of a capital receipt" that it would be exempt 
from assessment, whereas the more correct proposition would 
seem to be that it was only ifit wasin the nature of an income 
receipt that it would fall to be assessed to the tax. The questio: 
was, however, re-stated by the learned Chief Justice in more precise 
terms, viz., “whether these sums are income, profits or gains within 
the meaning of the Act at all,” and for the reasons stated in his judg- 
ment he came to the conclusion that they were not. Their Lord- 
Ships think that his conclusion was right though they arrived at 
this result by a slightly different road. 

In one part of his judgment the Chief Justice seems to hold 


‘that the compensation for loss of these agencies is a receipt in res- 


pect ofa capital assetin the nature of goodwill" but it has been 
objected with some force that there is nothing upon which this 
finding can be based. There was, so faras the facts disclose, no 
transfer ofthe goodwill of the respondents, and no agreement , by 


. (1) (1928) I. L. R. 56 Calc. arr. 


wee 
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them notto compete withthe new selling agency of the compa- 
nies. A 

In another part of the judgment the payment seems to be regar- 
ded as in the nature of compensation in lieu of notice. But here 
again their Lordships think that there are no facts to support such 
a conclusion, and they doubt if section 206 of the Indian Contract 
Act upon which reliance is placed has any application, 


Again their Lordships would discard altogether the case-law 
which has been so painfully evolved in the construction of the 
English Income ‘Tax Statutes—both the cases upon which the 
High Court relied and the flood of other decisions which has been 
let loose in this Board. The Indian Act is not 1 fari materia; 
itis less elaborate in many ways, subject to fewer refinements, 
and in arrangement and language it differs greatly from the pro- 
visions with which the Courts in this country have had to deal. 
Under such conditions their Lordships think that little can be 
gained by attempting to reason from one to the other, at all events 
inthe present csse in which they think that the solution of the 
problem lies very near the surface of the Act, and depends mainly 
on general considerations. 

The object of the Indian Act is to tax “income,” a term which 
it does not define. It is expanded, no doubt, into “income, profits 
and gains,” but the expansion is more a matter,of words than of 
substance. Income, their Lordships think, in this Act connotes 
a periodical monetary return “coming in” with some sort of 
rezularity, or expected regularity, from definite sources. The 
source is not necessarily one which is expected to be continuously 
productive, but it must be one whose object is the production of 
a definite return, excluding anything in the nature of a mere wind- 
fall. Thus income has been likened pictorially to the fruit of a 
tree, or the crop of a field. It is essentially the produce of some- 
thing, which is often loosely spoken of as “capital.” But capital, 
though possibly the source in the case of income from securities, 
is in most cases hardly more than an element in the process of 
production. , 


The sources from which the taxable income under the Act are to 
be derived are enumerated in Section 6, which runs as follows :— 
“Save as otherwise provided by this Act, the following heads 
of income, profits and gains, shall be chargeable to income-tax 
in the manner hereinafter appearing, namely :— 
(i) Salaries. 
^ - (i) Interest on securities. 
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(iii) Property. 

(iv) Business. 

(v) Professional earnings. 
(vi) Other sources.” 

The clim of the taxing aùthorities is that thé sum in question 

i; chargeable under head (iv) business. By section 2 (4) business 

“includes any trade, commerce or manufacture, or any adventure 
or concern in the nature of tride, commerce or manufacture.” 
The words used are no doubt wide, but underlying each of them 
is the fundamental idea of the continuous exercise of an activity. 
Under section ro: the tax is to be payable by an assessee under 
the head business “in respect of the profits or gains of any 
business carried on by him.” Again, their Lordships think, the 
same central idea : the words italicised, are an essential constifuent 
of that which is to produce the taxable income: it is to be the 
profit earned by a process of production. And this is borne out 
by the provision for allowances. which follows. They include rent 
paid for the premises where the business is carried on; the cost 
of current repairs in respect of such premises ; interest on money 
borrowed for carrying on the business, etc. , 

Some reliance has been placed in argument upon section 4 
(3) (v) which appears to suggest that the word “income” in 
this Act may have a wider significance than would ordinarily be 
attributed to it. The sub-section says that the Act “shall not 
apply to the following classes of income”? ani in the category 
that follows, clause (v) runs :— 

* Any capital sum received in commutation of the whole or 4 
portion of a pension, or in the nature of consolidated compensation 
for death or injuries, or in payment of any insurance policy, or as 


‘the accumulated balance at the credit of a subscriber to any such 


Provident Fund." 


Their Lordships do not think that any of these sums, apart 
from their exemption, could be regarded in any scheme of taxation 
as income, and they think that the clause must be due to the 
over-anxiety of the draftsman to make this clear beyond’ possibility 
of doubt. They cannot construe it as enlarging- the word “income ” 
so as to include receipts of any kind which are not specially 
exempted. They do not think that the clause is of any assistance 
to the appellant. 

Following the line of reasoning above indicated, the sums 
which the appellant seeks to charge can, in their Lordships’ 
opinion, only be taxable if they are the produce, or the result, of 
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carrying on the agencies of the oil companies in the year in which 
they were received by the respondents. But when once it is admit- 


ted that they were sums received, not for carrying on this business, 


but as some sort of solatium for its compulsory cessation, the 
answer seems fairly plain. 


If the business had been sold—even if that somewhat indeter- 
minate asset known es the “goodwill” had been assigned to the 
employing companies, as the High Court seems to have thought 
it had—it is conceded that the price paid would not have been 
taxable. But why ? Plainly because it could not be regarded as 
profit or gain from carrying on the business, and their Lordships 
think tbat the same reasoning must apply when the sum received 
isin the nature of a solatium for cessation. 


It is contended for the appellant that the "business" of the res 
pondents did in fact go on throughout the year, and this is no doubt 
true ina sense. They had other independent commercial interests 
which they continued to pursue, and the profits of which have 
been taxed in the ordinary course without objection on their part. 
Butitisclear that the sum in question in this appeal had no 
connection with the continuance of the respondents’ other busi- 
ness. The profits earned by them in 1928 were the fruit of a 
different tree, the crop of a different field. 

For the reasons given their Lordships are of opinion that question 
(a) was rightly answerel by the High Court in favour of the 
assessee. No objection has been taken to the form of the answer 
or to its sufficiency, and it would seem unnecessary therefore to 
deal with the other two questions. 

Their Lordships will only add that the reasoning of this judg- 
ment would apply equally if the appellant based his claim on head 
(vi) “other sources" and the corresponding provisions of section ra. 
With regard tothe claim to exemption under section 4 (3) (vii), 
their Lordships think that the decision in the case of Zn re Turner 
Morrison & Co. (1) to which reference has been made above, may 
need re-consideration in the light of this judgment. In their Lord- 
ships’ view the expression “receipts arising from business,” in that 
clause. must mean receipts arising from the carrying on of business. 

Their Lordships will humbly advise His Majesty that this appeal 
- should be dismissed with costs, 

Solicitor, India’ Office Solicitor for the Appellant. 
Linklaters and Patues -—Solicitors for the Respondents. 
K. J. Re Appeal dismissed, 

(1) (1928) I. L. R. 56 Calc. 211.. 
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APPELL ATE CIVIL. 


Before Mr. Justice H. G. Pearson and Mr. Justice S. C. Mallik. 


SURENDRA NATH HALDAR 
V. 


RAMANATH BARMAN AND OTHERS.* 


Benami—Source of money, if the only test —Defence raising a point which should 
have been raised in the execution proceedings—Civil Procedure Code (Act V 
of 1905), Sec. 47, if a bar to such a defence. 


In deciding a question of Benami the source of money is no doubt a very 
important test but that does not mean that unless the source is established there 
can never be any finding of Benami however good and numerous other facts and 
circumstances there may be pointing to such a finding. 


P obtained a money decree against the predecessor-in-interest of Di to Ds. P 
however proceeded to execute the decree not against the original judgment-debtor 
but against Dr to D5 as representalives-in-interest of the original judgment-debtor. 
In execution of that decree P wanted to attach certain properties acquired by 
Dr to Ds by purchase and not by inheritance. In the execution proceeding it was 
not contended on their bzhalf that P could not lay his hands on these properties 
as they were acquired by D1 to Ds by purchase, the decree sought to bs executed 
being against the predecessor-in-interest of Di to Ds. In the present suit which 
was instituted by P for declaration of title and recovery of possession that question 
was raised by way of defence : 


Held, that section 47 of the Code of Civil Procedure operated asa bar against 
the defence raising such a point in the present suit which should have been raised 
in the execution proceedings. i 


. Beni Madhab Mandal v. Rai Charan Ari (1) followed. 
Lakshman Chandra Nastar v. Ramdas Mandal (2), referred to. 
Appeal by Defendant No. 7. 
Suit for declaration of title and recovery of possession. 
The material facts appear from the judgment. 
Mr. Prokash Chandra Pakrasi for the- Appellant. 


Messrs. Biswanath Naskar and Haridas Gupta for the Respon- 


dents. 
C. A. V. 


* Appeal from Appellate Decree No. 2916 of 1929 against the decree of J. M. 
Pringle Esq., 1. C. S., District Judge cf 24-Parganas, dated the 31st July ‘1929, 
modifying that of Babu Debendra Chandra Biswas, 3rd Additional Subordinate 
Judge of 24-Parganas, dated the 17th December 1926. 


(1) (1928) 33 C. W. N. 165. (2)-(1929) 49 C. L. J. 441. 
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The judgment of the Court was as follows — Cir. 


. Mallik, J. :—The suit that has given rise to the present appeal 1932, 

was one for declaration of title to and recovery of possession of some Surendra’ Nath 
landed properties. The facts,which are relevant for the purposes of Haldar 

the present appeal are briefly these :—The plaintiff obtained a money Ramanath Barman. 
decree against the predecessors of defendants Nos, 1 to 5 and defer — ,, yii iO 
dant No. 6 and on the rzth March 1903 in execution of that decree Hen 

he attached the entire property in suit. On the 18th April 1903 
there were two claim cases filed against that attachment. One was 
in respect of the one-third share of the property and the other was 
in respect of the remaining two-thirds. The first claim case was 
rejected but the second case that was brought by one Nanda Kumar 
Chatterjee was allowed on the 11th May rgo3.and the two-thirds 
Share was thereupon released from attachment. During the pen- 
dency of the claim case however Nanda Kumar sold the two-thirds 
share to defendant No. 7. This wason the roth Apriljrg03. On 
the roth May 1903 the one-third share was purchased by the plain- 
tiff at an auction sale and this sale was confirmed on the 16th 
September 1903. Thereafter in the year 1914 the plaintiff started an 
execution case (Case No. 45 of 1914) praying for sale of the two- 
thirds share on the allegation that the defendants Nos. 1 to 5 were 
the real purchasers at the sale of 19-4-1903 and defendant No. 7 was 
nothing buta Benamdar for them. Some objections were filed in 
this execution case by defendants Nos. 1 to 5 but the two-thirds 
share was ultimately purchased in auction by the plaintiff. This was 
on the 19th September 1916 and this purchase by the plaintiff was 
confirmed on the 26th May 1917 and symbolical possession was 
given to the plaintif. On the basis of this purchase as also the 
purchase of the one-third share on the 16th September 1903 the 
plaintiff brought a suit for declaration of title to and recovery of 
possession, the suit that has given rise to the present appeal. Defen- 
dants Nos. 1 to 5 did not contest and the contest so far as it related 
to the two-thirds share was between the plaintiff on one side and 
defendant No. 7 alone on the other, the case of defendant No. 7 
being that he was not the Benamdar for defendants Nos. 1 to 5 but 
the real purchaser at the sale by Nanda Kumar on the roth April 
1903. Both the Courts below dismissed the plairitifi’s case as regards 
the one-third share on the ground that so far as this share was con- 
cerned he had no cause of action ; and as regards this one-third share 
there is no appeal before us. As regards the two-thirds share the 
first Court dismissed the plaintiff's suit holding'that defendant No. 7 
was the real purchaser and not the Benamdar for defendants Nos. 1 


Nana 
Surendra Nath 
Haldar 


Ramatiath Barman. 


Mallik, S. 
^ 


, THE CALCUTTA LAW JOURNAL.  — [Vor. LV. 


to 5. This decision of the Court of first instance as regards the two- 
thirds share was reversed by the Court of appeal below and the 
appellate Court gave a decree to the plaintiff in respect of the two- 
thirds share, finding that defendant No. 7 - was the Benamdar for the 
real purchasers defendants Nos, r to 5' at the sale on the rgth April 
1903. Defendant No-7 has appealed to this Court. 

On behalf of the appellant it was, in the first place, contended 
before us that the lower appellate Court when it found that the 
evidence on the source of money that was actually ‘paid for the pur- 
chase was not clear was wrong in law in holding that the ostensible 
purchaser was not the reil purchaser at the sale. It is true that the 
source of money is a very important test in deciding a question of 
Benami. But there is no authority for the proposition that unless 
the source is established there can never be any finding of Benami 
however good and numerous other facts and circumstances there may 
be pointing to such a finding. In the present case the learned Judge 
although he was of opinion that the evidence on the source of money 
actually pail for the purchase is not very clear came to a number 
of clear.findings bearing on the point. He found that about the time 
of the conveyance of rgth April 1903 defendants Nos. r to 5 had 
borrowed a substantial sum of money. He found that at the time of 
the transaction the defendants were in funds. He found further that 
the conveyance was for the real benefit of defendants Nos. 1 to 5. 
He further found that defendant No. 7 abstained from making any 
claim or taking any steps in the execution proceedings during the 
years 1914 to 1917. He found moreover that defendant No. 7 had 
admitted that he was never in possession of the.property and that 
the possession was not with defendant No. 7 but.with defendants 
Nos. 1to 5. These findings were, in my opinion, abundant for the 
conclusion that the transaction was a Benami one and that defendant 


. No. 7, the ostensible purchaser, was not the real purchaser but the 
-real purchasers were defendants Nos. 1 to 5. 


In the lower appellate Court a point was raised by the defence 
that if defendants Nos. 1 to 5 were the real purchasers at the sale of 
April 1903 the plaintiff in execution of a decree which he obtained 


' against the predecessor-in-interest of defendant Nos. 1 to 5 could not 


lay his hands on the properties in suit The learned Judge would 
not allow the defence to raise the point holding that the provisions 
of section 47 of the Coce of Civil Procedure operated as a bar 
against him. There was a certain amount of controversy before us 
on'this point. On behalfof the appellapt it was submitted that the 
defendant could raise the tquestion in the present suit while the con- 
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tention of the other side was that the point could not be canvassed 
again. Both parties cited a number of casesin support of, their 
respective contentions. There is no doubt that there was a conflict of 
decisions on the point raiséd but before the Full Bench decision in 
the case of Lakshan Chandra Naskar v. Ramdas Mandal (1) the 
latest decision on the point was in the case of Beni Madhab Mandal 
v. Rai Charan Ari (2) where an attempt was made to reconcile the 
conflicting decisions and it was laid down that “ parties were pre- 
cluded from raising or canvassing any question relating to the execu- 
tion, discharge or satisfaction of the decree ina separate suit or 
proceeding except by way of defence in a separate suit when the 
defendant has been kept out of knowledge of the execution proceed- 
ings by the fraud of the decree-holder or judgment-creditor until after 
such suit has been brought.” ‘There was no question of any such 
fraud in the present case. That being so, following the decision in 
the 33 C. W. N. case as also relying on the observations in the Full 
Bench decision in the 49 C. L. J. case I hold that the District Judge 
was right in holding that section 47 of the Code of Civil Procedure 
operated as a bar against the defence raising the point that the 
plaintiff could not lay his hands on the properties in suit on the 
ground that as the decree had been against the ` predecessor of the 
defendants Nos. 1 to 5 the plaintiff, in execution of that decree, could 
not proceed against these properties which had been purchased by 
the defendants Nos. I to 5. 

The third and the last contention on behalf of the appellant was_ 
that order 23 rule 1 of the Code of Civil Procedure operated as a bar 
against the present suit of the plaintiff for recovery of the property 
in question. It appears that in the year 1915 the plaintiff instituted 
a suit—Suit No. 88 of 1915 for possession of the whole of the pro- 
perty but by a subsequent petition dated r5th January 1917 he gave 
up his claim to the two-thirds share by an amendment of the plaint. 
From these facts it was argue] that the plaintiff could not entertain, 
as he has tried to do in the present cise, any claim to this two- 
thirds share. In the circumstances of the present case this argument 
has not, in my judgment, much substance in it. It was satisfactorily 
established that ifin Suit No. 88 of r9r5 the entire property was at 
first claimed the claim to the two-thirds share was made through a 
mistake only and it appears that the plaintiff’s purchase of this two- 
. thirds share on which alone a claim to it could be based took place 
only on xgth September 1916 long after the institution of that suit. 
This purchase no doubt took place before the petition for amending 


(1) (1929) 49 C. L. J. 441. (2) (1928) 33 C. W. N. 165. 
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the plaint was made on the rsth January rory. But this petition 
was filed several months before the plaintiff's auction-purchase of the 
two-thirds share was confirmed, and the plaintiff's title to that Share 
became perfect. In these circumstances the provisions of order 2 3 
rule 1 of the Civil Procedure Code would not, in my opinion, be 
applicable to this case. 


All the three contentions urged on behalf of the appellant there- 
fore fail. The appeal.is accordingly dismissed with costs. 


Pearson, J, :—I agree. 


R. M. T Appeal dismissed. 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr. Justice C. C, Ghose. 


BHABATARAN PAHARI AND ANOTHER 
v. 
TRAILAKYA NATH BAG AND OTHERS.* 


Landlord and tenant—Confirmatory  Kaluliat, construction of—Thika Mokra 
lease, meaning of—No provision for re-entry— Permanent Tenancy. 


A confirmatory Kabuliat stated as follows:—That in respect of the demised 
lands a yearly. fixed rent of Rs. 6 had been agreed upon and that the tenant was 
obtaining a Patta or lease thika mokra. That the executant would pay year by 
year into the landlord's office the said yearly rent according to certain instalment 
as specified in the Kabuliat. If there was default in payment of any one instalment 
the tenant undertook to pay interest thereon at the rate of a half anna per rupee 
per mensem. Ifin the matter of the payment of rent default was made and 
difficulties were raised, the landlord would be entitled without obtaining an tstafa 
or relinquishment from the tenant to evict the tenant or to let out the lands by 
settling the same with fresh tenants and to take legal steps for the recovery of 
the arrears of rent as might be due with interest thereon as also expenses 
incurred in Court against the tenant or in the event of his death against his succes- 
sor-in-interest. It is also stated in the Kabuliat that without the landlord's con- 
Sent trees could not b2 cut down or new tanks dug and the tenant would not be 
able to transfer the lands by sale or mortgage and that if such sale or mortgage 


* Appeal from Appellate Decree No. 1656 of 1930 against the decree of Babu 
Probodh Chandra Ray, Subordinate Judge, rst Court of Midnapore dated the 2and 
February, 1930 affirming a decree of Babu Ramesh Chandra Sen Gapin Munsiff, 


‘3rd Court, Tamluk dated the 24th August 1928. 


' 
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took place the same would not be valid and binding on the landlord and that the 
„landlord would be entitled to recover damages from the te1ant or his successor- 
in-interest. 


The record-of-righis did not record any permanent right in favour of the 
tenants and the present rental was Rs. 6-3 as. but it was not explained how and 
when the rental in question came to be enhanced from Rs. 6 to Rs, 6-3 per year. 


Held: (1) That the word thickain the context in which it appears clearly 
indicates the creation of a tenancy and that the word ‘mokra’, in the context in 
which it appears and having regard to the provisions in the Kabuliyat taken as 
a whole imports that the rent had been fixed in perpetuity. 

(2) That the slight increase in the rent would not by itseif destroy the perma- 
nent character of the tenancy if as a matter of fact it was of that character. 


(3) That the fact that there is provision for the eviction of the tenant on 
default of payment of rent cannot be held to militate against the permanent 
character of the tenancy nor do the other provisions in the Kabuliat relating 
to the cutting down of trees or digging of new tanks and the provision against 
sale or mortgage affect in any way the permanent character of the tenancy in the 
absence of a clause for re-entry. 


Appeal by the Plaintiffs. 
Suit for ejectment and for khas possession. 
The material facts and arguments appear from the judgment. 


Dr. Sarat Chandra Basak and Mr. Khirode Narain Bhuiya for 
the Appellants. * 


Mr. Ramaprasad Mukherjee for the Respondents. 
| < C. A, Y. 
The judgments of the Court were as follows :— 


C. C. Ghose, J. :—The question involved in this appeal is what 
is the true meaning of a certain Kabuliat which is in evidence in this 
case and which is marke] Exhibit I. 


The matter arises in this way. One Akshoy Jana, the grand- 
father of defendant No. 2 executed a Kabuliat sometime in 1877 in 
favour of his landlord, the plaintiff No. 1’s father, in respect of the 
lands in suit. From the Kabuliat itself, it is apparent that the lands 
in question had been held by Akshoy Jana as tenant under the 
plaintiff No. 1’s father for some considerable time prior to 1877. 
The terms of the tenancy were in 1877 reduced into writing and the 
Kabuliat was in fact not the origin of the tenancy but a confirmatory 
document. 


- It appears that the defendant No. 2 was in 1327 B. S. - in posses- 
sion of the said lands. By a Kabala executed sometime in that year, 
he conveyed the lands toidefendant No. 1 and gave up possession. 
Tt is said that he removed his house and went to live elsewhere. 
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The plaintiffs contention in this suit is that inasmuch as, the lands. 


formed a non-transferable occupancy holding, the defendant No. i , 


did not and could not acquire any rights whatsoever under the said 
Kabala and that there having been an abandonment of the holding 
by the tenant, the plaintiffs are therefore entitled to recover Khas 
possession. i 

The Court of first instance examined the terms of the Kabuliat 
and came to the conclusion that the tenancy in question was ofa 
permanent character and it accordingly dismissed the plaintiff's suit. 
An appeal was taken by the plaintiffs to the learned Subordinate 
Judge of Midnapur who, however, dismissed the appeal. It is 
against the last mentioned decree that the present appeal has been 
brought. 


‘The real question is, as indicated above, what is the meaning of 
the Kabuliat which is the governing document in this case. The 
Kabuliat is in Bengali and has been read out to us. The provisions 
therein, shortly stated, are as follows :— The executant refers at the 
outset to the circumstance that he had been, previous to the date of 
the execution of the document, holding for some considerable time 
the lands, measuring about 143% cottas, under an oral demise and 
had been paying the rents regululy every year in respect thereof. 
Those lands had then included a bari (i. e. the tenant's residence) 
and it is stated that the tenant had been cultivating the lands adjoin- 
ing thereto. The executant then goes on to state that he being 
desirous cf having a registered Potta and Kabuliat in respect of the 
said lands, the Kabuliat in question was being executed. A descrip- 
tion of the premises demised then follows and itis apparent there- 
from that the area was 14% cottas, that it included the said dari or 
residence with surrounding cocoanut, ‘Mango and other trees and a 
tank. The executant then proceeds to state that in respect of the 
said lands a yearly fixed rent of Rs. 6 in Company’s coin had been 
agreed upon and that he was obtaining a Potta or lease Za mokra. 
It is further stated that the executant would pay year by year into 
the landlord’s office or Sherista the said yearly rent according to 
certain instalments as specified in the said“ Kabuliat and would 
obtain duly signed receipts (Dakhilas) from the landlord and that, if 
any payments were made by him without obtaining such receipts, 
no credit would be allowed to the tenant in respect of the-same. If 
there was default in payment of any one instalment, the tenant 
undertook to pay interest thereon at the rate of a half anna per 
rupee per mensem. If in the matter of the payment of rent, default 
was made and difficulties were raise 1, the landlord would be entitled, 


, 
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"without obtaining an isfafa or relinquishment from the tenant, to Civit: 


‘evict the tenant and to let out the lands by settling the same with 1932, 
fresh tenants and to take legal steps, for the recovery of the arrears 
of rent as might be due with interestthereon as also expenses 2X 
incurred in Court againstthe tenantor, inthe eventof his death ee Nath Bag 
against his_successọrin-interest; and to that, no objection bythe C.C. Ghose, F. 
tenant or his successor-in-interest would be valid. It is also stated m e 
in the Kabuliat that without the landlord's consent, trees could not 
be cut down or new tanks dug and that the tenant would not be able 
to transfer the lands by sale or mortgage and that, if such sale or 
mortgage took place, the same would not be valid and binding on 
the landlord and that the landlord would be entitled in such event 
to recover damages with interest thereon from the tenant or his 
successor-in-interest and if any new, taxes or charges on lands were 
"imposed by the State, the same would have to be paid separately by 
the tenant. Lastly, there was a provision by which the tenant under- 
took to preserve the boundaries as of old. 

These being the provisions in the Kabuliat, the defendant No. 1 
relies on the words “ ZAi&a mokra” and contends, on the authority of 
the case of Raja Rishikesh Law v. Satish Chandra Pal (x), that the 
word “ ZAi&a " was used to indicate the creation of a tenancy and the 

“word "mora" was in reality the word “mskarari”’ indicating that the 
rent had been fixed in perpetuity and that on a true construction of 
the Kabuliat it should be held thit the tenancy was of a permanent 
nature, the right of succession beinz expressly recognised. On the 
other hand it has been contended bythe plaintiffs that the Record- 
of-Rights does not show that the defendant No. 2 had any permanent 
rights and that the words ¢hika mokra—by themselves did not consti- 
tute a permanent tenancy [See Wabendra Kishore Roy v. Choudhury 
Mian (2)), and further that the provisions in the Kabuliat taken as a 
whole did not indicate that the intention was to create a permanent 
tenancy. š 

Now it seems to me that there is not and there cannot be much 
doubt as regards the meaning of the word “ Aika ". “ T'hika ” in the 
context in which it appears clearly indicates the creation of a 
tenancy. Then comes the question as to what is the meaning of the 

. Word “ mokra” ; does it mean mokarari for the purpose of indicating 
that the rent was fixed in perpetuity or does it mean anything else 
having regard to the rest of the document? In my view, in the con- 
text in which it appears and being not unmindful of the provisions 
in the Kabuliat taken as a whole, the import of this word is that the 


(1) (1921) 35 C. L. J. 90. (a) (1930) 52 C. L. J. 583. 
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rent had been fixed in perpetuity. It is not shown from the document 
as to what had Leen the rent prior to the date thereof, but theré 
cannot be any doubt, in my opinion, that the bargain was that the 
tenant was to pay a fixed rent of Ks. 6 per year from and after the 
date of the document. I am aware: that the present rental is 
Rs. 6-3-0, but it is not explained how and when the rental in question 
came to be enhanced from Rs. 6 to Rs. 6-3-o per year. In any event, 
this slight increase in the rent would not by itself destroy the perma- 
nent character of the tenancy if asa matter of fact it was of that 
character. [See Priya Nath Ghose v. Surendra Nath Das (x). Let 
us then examine the other provisions in the Kabuliat. As far as I 
can make out, the clear intention of the parties was ,that the tenant 
was to be allowed to remain undisturbed in enjoyment of his dari or 
residence and of the lands in question on payment of the said fixed 
rent. Itisalso clear from the internal evidence afforded by the 
Kabuliat itself that a right of succession or heritability was being 
conferred on the lessee. The fact that there is provision for the 
eviction of the tenant on default of payment of rent cannot be held 
to militate against the permanent character of the tenancy, nor do, 
in my opinion, the other provisions in the lease relating to the 


cutting down of trees or digging of new.tanks and the probibition 


against sale or mortgage affect in any way the permanent character 
ofthe tenancy. Itis well known that these last provisions were 
usually inserted in documents of this description as matters of routine 
and I am not prepared to attach any great importance to these provi- 
sions on the facts of this case in the absence of a clause for 
re-entry. - 

On all these considerations I am of opinion that the provisions in 
Exhibit 7 are consistent with the idea that a permanent tenancy had 
been created thereby and that in the circumstances the execution of 
the Kobala Exhibit A and the transfer by defendant No. 2 did not 
give the plaintiffs any cause of action. I am therefore of opinion that 
the appeal fails and must be dismissed with costs. 


Rankin, C. J. :—I agree. 
R. M. f Appeal dismissed, 


(1) (1922) 35 C. L. J. 440. 
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I resent : Lord Russell of Killowen, Sir George Lowndes, and 
Sir Dinshah Mulla. 


.MAUNG SEIN DONE 
: y 
MA PAN NYUN AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT RANGOON, | 


Civil Procedure Code (Act V of 1908), section 11 not exhaustive—Res judicata 
as between co-defendants—Second suit brought by a party who was a pro 
forma defendant in a previous administration suit, when barred by the 
doctrine of res judicata. 


The statement of the doctrine of res judicata contained in section 11 of the 
Civil Procedure Code, 1908, is not exhaustive. 


In applying the rule of res judicata as between co-defendants three conditions 
are requisite :—(1) There must bea conflict of interest between the defendants 
concerned ; (2) it must be necessary to decide this conflict in order to give the 
plaintiff the relief he claims ; and (3) the question between the defendants must 
have been finally decided. Where these conditions are established, the rule of 
res judicata applies, even though no relief had been granted to the plaintiff in 
the previous suit, but on the contrary, asa result of the adjudication upon the 
issues involved therein, the suit had been dismissed: Cottingham v. Earl of 
Shrewsbury (1), per Wigram V. C., and Munni Bibi v. Tirloki Nath (2), 
followed, ] 


In a suit for the administration of her mother's estate, brought by one Ma Sein 
against her two brothers, her sister (Ma Pan Nyun) was impleaded asa proforma 
defendant and supported the then plaintiff's claim. "The suit was dismissed upon 
the grounds that the Chinese Customary Law applied to the succession to the 
mother's property and that under that Law daughters were excluded from inheri- 
tance. ` 

Held, thata subsequent suil instituted by Ma Pan Nyun makinga claim 


similar to that which her sister (Ma Sein) made in the earlier suit, was barred by 
the doctrine of res judicata. 


Appeals No. 7 of 1931 from two judgments of the High Court, 
Rangoon, dated the 7th June 1928 and rst April 1930, delivered on 
appeals from the judgments of the District Judge of Pyapon, dated 
the 24th November 1927 and roth December 1928. | 

The material facts of the case are fully set out in their Lordships’ 
judgment. 


(1) [1843] 3 Hare 627 (638). . 
(2).(1931) L. R. 58 I. A. 158; 53 Ce L. J. 552 
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There had been previous litigation between the parties, which 


culminated in a judgment of the High Court reported in I. L. R. 2 
Ran. 94. In the present suit, the High Court on the 7th June 1928 
overruled the-defendant’s plea of ves judicata and remanded the case 
to the District Judge for trialon the merits. The judgment of the 
High Court is reported in I. L. R. 6 Ran. 575. 


The question at issue between the parties was, whether sons alone 
take under the Chinese Customary Law or whether daughters are 
entitled to share under the Indian Succession Act, 1925 or the 
Burmese Budhist Law. The Courts in India decreed the plaintiff's 
(daughter's) claim for a one-fourth share of her mother's estate. The 
learned Judges of the High Court observed that they were bound 
by the authority of the recent Full Bench decision in Phan Ttyok v. 
Lim Kyin Kank (1) to hold that the plaintiff was an heir of her 
mother, whether the mother was a Burmese Buddhist, as the plaintiff 
alleged, or a Chinese Budhist or Confucian, as the defendant alleged, 
and that her (the plaintiff's) share, whether under the Burmese 
Buddhist Law or under the Indian Succession Act, 1925, would be 
the same, namely, one-fourth. 


Against the judgments of the High Court, both on the preliminary 
issue of res judicata and on the merits, the defendant appealed to 
His Majesty in Council. 

Dunne, K. C. and R, W. Leach for the Appellant, 

A, Pennell for the Respondent (Plaintiff). 

Their Lordships’ judgment was delivered by 


Lord Russell of Killowen :—In this appeal their Lordships 
find it unnecessary to decide upon the merits of the case as in their 
opinion the plea of res judicata must prevail. In order, however, 
to explain how the plea arises, it is necessary to relate the facts in 
gome detail. | 

The four parties to this appeal are two sons and two daughters of 
Chan Sit Shan and Ma Myit, his wife. Chan Sit Shan had three 
other children born of this wife, two of whom died before their 
father ; the third died in 1903. 

Chan Sit Shan wasa Chinaman, who was bornin China and 
settled in Pyapon, Burma. There he married Ma Myit, a native of 
Pyapon, who before her marriage was a Burmese Buddhist, At some 


"time, Chan Sit Shan went back to China and there married a second 


wife, a Chinawoman, named Ma Kee Ya. He returned to Burma 


(1) (1930) I. L. R. 8 Ran, 57. 
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with this second wife anda Chinese boy named Pwin Lit whom 
they had adopted. Subsequently his wife, Ma Kee Ya, bore him a 
daughter, who was named Ma Kyin Myaing 

Chan Sit Shan died in 1902 intestate. On his death, there was a 
division of property between his two families as a result of which no 
further claim has arisen from or on behalf of Ma Kee Ya, Pwin Lit, 
and Ma Kyin Myaing, or any of them. 

When Chan Sit Shan died, the eldest of his five surviving children, 
offspring of Ma Myit, was only about 15 or 16 years old. Their 
mother took possession of and rhanaged the property which had not, 
on the division, gone to the other family, and she seems to have 
remained in possession and management until her death, which took 
place on the 22nd January, 1918. 

She was survived by her two sons, the respondent Maung Sit 
Paung, and the appellant, Maung Sein Done, and her two daughters, 
the respondents, Ma Pan Nyun and Ma Sein. On her death her 
two sons took possession. 

Thereupon one of the daughters instituted legal proceedings, 
the nature and course of which require consideration, inasmuch 
as these gre the earlier proceedings upon which the defence to the 
present suit of res judicata is founded. 

The suit was instituted in the District Court of Pyapon, the 
parties being Ma Sein, plaintiff, and her sister and two brothers 
defendants. The plaint is dated the 21st. December, 1918. By it 
the plaintiff alleges that Ma Myit, a Burmese Buddhist, died intestate 
possessed of considerable moveable and immoveable properties, set 
out in an annexed schedule; that she left as her heirs and repre: 
sentatives under Burmese Buddhist law, her children, the plaintiff 
and the defendants; that the two sons had taken possession of her 
property without taking out letters of administration ; that the plain- 
tiff, asa daughter, was entitled to an equal fourth share in the estate 
and effects of the deceased; and that Ma Pan Nyun was also an 
heir and was joined as a formal defendant. "The: relief claimed 
included administration of the estate of Ma Myit, accounts against 
the sons as executors de son tort of the deceased, and the appoint- 
ment of a receiver of her estate. 

The two sons put in a joint written statement. By it they denied 
that Ma Myit left any property at her death, and alleged that the 
property in suit represented the natural growth and increase of Chan 
Sit Shan’s property which, after his death, had been managed by 
Ma Myit. Asto both Chan Sit Shan’s property and the property 
(if any) owned by Ma Myit, the two sons by their written statement 
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further alleged (7) that the succession thereto was governed by 
Chinese customary law and not by Burmese Duddhist law, because 
Chan Sit Shan was a Chinaman and Ma Myit had become a China- 
woman and had died a Chinese widow; and (2) that by Chinese 
customary law (females being excluded by that law in the presence 
of male issue) the plaintiff had no right to inherit from either 
parent, and that her suit was therefore not maintainable. 

The daughter, Ma Pan Nyun, filed no written statement, but she 
gave evidence, at the hearing, on behalf of the plaintiff, and in 
support of her claim. : 

The suit was tried by a Burmese Judge, the issues including 
(amongst others) the following :— 

“1, Was Ma Myit a Burman Buddhist at the time of her 
death ? 

*4. Is the plaintiff entitled to inherit the estate of Ma Myit? ' 
If so, to what extent? 

* 4. Are the parties legitimate children of Chan Sit Shan and 
Ma Myit and, if so, what law of succession should be applied ? 

“8, What relief is the plaintiff entitled to?” 

The Judge delivered judgment on the 18th February, 1921. 
After a detailed examination of the evidence he answered the first 
issue in the negative. He decided that she was a Chinese Buddhist 
at her death. The fourth issue he answered inthe negative. His 
finding in regard to the seventh issue was that as both Chan Sit Shan 
and Ma Myit were Chinese Buddhists the Chinese customary law 
must be applied to them. Upon the eighth issue he said: “AsI 
have held that Ma Myit was nota Burman Buddhist, the plaintiff is 
not entitled to a fourth share in her estate.” He dismissed the suit 
with costs. 

Ma Sein appealed to the High Court of Judicature at Rangoon 
upon the ground that Ma Myit was a Burmese Buddhist and that 
therefore Ma Sein was one of her heirs. The appeal * was dismissed 
onthe 21st January, 1924, upon the grounds (x) that upon the 
facts of the case Chinese customary law governed the succession 
to the property (if any) left by Ma Myit and (2) that under that law 
her sons and not her daughters would inherit. 

Thus a suit to administer the estate of Ma Myit, to which Ma 
Pan Nyun was a necessary and proper party if she had any interest 
in her mother’s estate, was dismissed upon the grounds that Chinese 
customary law applied to the succession to Ma Myit's property and 


* The judgment is reported as Ma Sein v. Ma Pan Nyun in I. L. R, a Ran. 94. 
—KeJ. R. 
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that under that law no female could inherit in the presence of male 
issue. i 

The suit which has given rise to the present appeal was instituted 
on the 23rd July, 1927, in the District Court of Pyapon. The 
plaintiff is the daughter Ma Pan Nyun ; the defendants are the two 
sons and the other daughter who had been the plaintiff in the former 
suit. The plaint is, with the necessary alterations, substantially the 
same as the plaint in that suit. The relief sought is establishment of 
the plaintiff's right to a one-fourth share in Ma Myit’s estate, and 
administration of that estate, the claim to that relief being based 
upon the allegation that Ma Myit died a Burman Buddhist leaving 
as her heirs her two sons and her two daughters. "The defendant 
Maung Sein Done (who is the appellant before their Lordships’ 
Board) filed a written statement in August, 1927, dealing briefly 
with the claim on the merits, but raising also the plea that the 
plaintiff's claim was “ barred by res judicata” by reason of the pre- 
vious litigation and the judgments and decrees therein. The other 
defendants did not defend. & 

A preliminary issue was tried viz., “Is the suit barred by the 
doctrine of res judicata?” The District Judge deliverel his judg- 
ment on the 24th November, 1927, answering the issue in the-nega- 
tive, and stating as his reason, without entering into particulars, that 
“all the conditions requisite fur ses judicata between parties 
who were co-defendants in a former suit, are not present in this 
case.” He, however, dismissel the suit upon the ground that the 
High Court’s ruling in the previous case was binding upon him, viz., 
that Ma Myit could have no share according to Chinese customary 
law in the estate of her deceased husband, and that since the plain- 
tif before him claimed through Ma Myit, she could have no better 
claim than Ma Myit. It seems to have been overlooked by the 
Judge that Ma Pan Nyun’s action related to her mother's estate and 
not to her father’s estale. By his decree, dated the 24th November, 
1927, it was ordered that the suit be dismissed with certain provisions 
as to costs, 


Upon appeal (No. 9 of 1928) to the High Court the order of the 

` District Judge was on the 7th June, 1928, set aside, and the case was 
returned to the District Court to be disposed of on the merits. The 

Judges on appeal treated the judgment of the District Judge as 

founded on the view that the plaintiff could have no cause of action 

because a Bench of the High Court had ruled that her mother, 

Ma Myit, was a Chinese Buddhist and that ruling was binding upon 

him. If that was in truth the foundation of the decision it was 
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obviously wrong ; for unless the matter were zes judicata, it would be 
open to the plaintiff upon sufficient evidence to obtain a different 
decision. Upon the question of res judicata the Judges on appeal 
thought that the case did not fall within section rı of the Code of 
Civil Procedure, 1998, because there was in the former suit “no 
active contest as to rights and no decision thereon as between Ma 
Pan Nyun and her co-defendants.” By their decree* dated the 7th 
June, 1928, it was ordered that the decree of the 24th November, 
1927, be set aside, that the case be returned to the District 
Court for disposal on the merits, and that the costs do follow the 
event. 

The suit was ultimately tried on the merits, with the result that 
on the roth December, 1928, a decree was made ordering accounts 
to be taken of Ma Myit’s estate from the date of her death tu the 
date of the decree. Upon appeal (No. 296 of 1928) tothe High 
Court a decree (dated the rst April, 1930) was made confirming the 
decree of the roth December, 1928, and containing certain provisioris 


as to costs. t 
If, however, the plea of res judicata affords a decisive answer 


to the claim of Ma Pan Nyun, the trial should not have proceeded. 
Their Lordships accordingly do not propose to examine the evidence 
which was adduced, but proceed at once to consider whether the 
plaintiff is bound by what was decided in the earlier litigation. 

It is unnecessary to consider whether the present case falls 
within the actual wording of section rr of the Code. It is well 
settled that the statement of the doctrine-of res judicata contained 
therein is not exhaustive, and that recourse may properly be had 
fo decisions of the English Courts for the- purpose of ascer- 
taining the general principles governing the application of the 
doctrine. 

The ‘well-known statement of Wigram V. C. in Cottingham v. 
Earl of Shrewsbury (1), may, their Lordships think, properly be cited 
in reference to the present case, viz : “Ifa plaintiff cannot get at his 
right without trying and deciding a case between co-defendants, the 
Court will try and decide that case, and the co-defendants will be 
bound. But if the relief given to the plaintiff does not require or: 
involve a decision of any case between co-defendants, the co-defen- 
dants will not be bound as between each. other by any proceeding 
which may be necessary only to the decree the plaintiff obtains, " 


(1) (1843) 3 Hare 627 (638). 
* See I. L. R. 6 Ran. 575, decided by Doyle and Dass JJ.: The report erro- 
neously attributes to the judgment to Dass J. alone.—K. J. R. 
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Further, in a recent case, Sir George Lowndes, in delivering the EY c 
judgment of this Bogrd, stated what was required in applying the 1932. 
Nad 


Tule of res judicata as between co-defendants in the following Maung Sein Done 
language :—“ In such a case, therefore, three conditions are requi- 
site : (1) There must be a conflict of interest between the defendants 
concerned; (2) it must be necessary to decide this conflict in order nó icis of 
to give the plaintiff the relief he claims and (3) the question between —— 
the defendants must have been finally decided." [See Munni Bibi 
v. Tirloki Nath (1). i 

Their Lordships now turn to a consideration of the first litigation. 

The suit brought by Ma Sein was an administration suit, the pur- 
pose and object of which was to have the mother’s estate divided 
among her four children as her heirs. To that suit all the alleged 
heirs were necessary and proper parties, for every one entitled to a 
share would be entitled to be heard upon the question whether or 
not an order for administration should be made. Further, no person 
who was not entitle] to a share would be entitled to bring sucha 
suit, or to have any voice upon the question of administration. From 
the outset, it was clear what was the issue to be decided. The 
plaintiff's only title to sue depended upon the answer to the question 
whether all the four children were heirs of the mother or whether 
only the sons were entitled to succeed to her property, and this, 
in turn, depended upon the answer to the question whether the 
succession to the mother’s property was governed by Chinese custo- 
mary law or by Burmese Buddhist law. Ina word, the question to 
be determined was one between the sisters on the one hand and the 
brothers on the other. The rights of each sister in regard to the 
mother’s estate were identical; they were cither both of them 
co-heirs with their brothers or neither of them was entitled to any 
share. 4 


v. 
Ma Pan Nyun. 





^» 


The matter which was adjudged was that the succession to Ma 
Myit's estate was governed by Chinese customary law, and that her 
daughters, therefore, were not entitled to any share therein. The 
language actually used in the Appellate Court wasas follows ;*— 
“I would hold that the Chinese customary law should be applied 
to her estate. Under that law her sons, and not her daughters, 
would inherit, and, therefore, appellant’s suit was rightly dismissed. ” 
That is, in terms, a finding that neither Ma Sein nor Ma Pan Nyun 
was entitled to any share in the estate of Ma Myit. 


(1) (1931) L. R. 58 I. A. 158 (165) ; 53 C. L. J. 552. 
* See I, L, R. 2 Ran. Od at pp. 98, 99.—K. J. R. 
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It was urged that the doctrine of res judicata could not apply as 
between co-defendants to'a previous suit, ifno relief had been 
granted to the plaintiff in that suit. Their Lordships are aware of no 
principle or authority which justifies this contention. In Ma Sein’s 
suit there had necessarily to be an adjudication upon the issues 
involved before the suit could have been dismissed. It was not 
any less an adjudication because its consequence was the dis- 
missal of the suit, than it would have been ifits tenour had been 
the other way. 

The issues involved in the present suit of Ma Pan -Nyun are 
identical with the issues in the earlier suit; and their Lordships are 
of opinion that in regard to those issues (1) there was in the earlier 
suit a conflict of interest between Ma Pan Nyun and her brothers ; 
(2) this conflict would necessarily have had to be decided in order 


“to give Ma Sein the relief which she claimed ; and (3) the question 


between Ma Pan Nyun and her brothers (viz, whether she 
was entitled to any share in her mother’s estate) was finally 
decided. 

It follows, therefore, that the plea of zes judicata raised in the 
present litigation ought to have been successful and the suit of Ma 
Pan Nyun ought, on that ground, to have been: dismissed. 

For these reasons their Lordships are of opinion that this appeal 
should be allowed. The decrees of the 7th June, 1928, the roth 
December, 1928, andthe rst April, 1930, should be set aside and 
the decree of the 24th November, 1927, restore]. In regard to 
costs, the respondent Ma Pan Nyun should pay to the appellant (1) 
his costs of the appeal No. 9 of 1928; (2) his costs of the suit 
incurred subsequently to the 7th June, 1928; (3) his costs of 
the appeal No. 296 of 1928; and (4) his costs of the appeal before 
their Lordships’ Board. Any costs already paid by the appellant 
under any former decree in this litigation, should be repaid to him 
by the person or persons to whom, under such decree, they were 
payable. 

Their Lordships will humbly advise His Majesty accordingly. 

Cutler, Allingham and Ford: Solicitors for the Appellant. 

J. E. Lambert; Solicitor for the Respondents. 


K. J. R. Appeal allowed, 


Reporter's note: The Full Bench decision in 8 Ran. 57 was recently discus- 
sed and explained by a Division Bench of the High Court ia I. L. R. 10 Ran. 
97.—K. J]. R. . 
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PRESENT : Viscount Dunedin, Sir Lancelot Sanderson 
and Sir George Lowndes 


SRI SRI SRI KRISHNA CHANDRA GAJAPATI 
` v. 
CHALLA RAMANNA AND OTHERS, 


[Ox APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] 


Civil Procedure Code, (Act V of 1908), sec. 11—Matlers in dispute, not raised 
by the plaint, but put in issue and decided by the Court—Res judicata. 

When certain questions, though not directly arising under the plaint, are 
put in issue without protest by either party, and evidence is led upon the points 
as raised by these issues, the final decision of the Court of Appeal upon these 
matters in dispute will be res judicata between the parties. 

Appeal No. 33 of 1931 from a decree of the High Court, 
Madras, dated the 23rd April 1926, affirming a decree of the 
District Judge of Ganjam, dated the 29th November 1925. 


The facts of the case, for purposes of the present report, are 
sufficiently fully stated in their Lordships’ judgment. 


J. M. Parikh for the Appellant. 

Raikes K. C. and Narasimham. for the Respondents, 

‘Their Lordships’ judgrnent was delivered by 

Viscount Dunedin. :—This case is ina curiously unsatisfac- 
tory posilion. The plaintiff in it is the Zamindar of Parlakimedi 
in his capacity as trustee for two Gods. The defendants are the 


occupying tenants of the village of Kosamala, 183 in number. 
The only relief asked in the plaint was as follows ;— 


“(a) For a declaration that the settlement of the Mokhasa 
Amaniya village of Kosamala made in or about 1869 by the Court 
of Wards acting on behalf of the plaintiffs late grandfather, the 
then trustee of the Gods Sri Ramaswami and Sri Jagannadhaswami 
of Parlakimedi, and continued since about 1869, by which the 
said village has been annually leased out at a money-rent deter- 
mined according to fixed block-rates, is beyond the powers ofa 
trustee and is not binding on the plaintiff, who is the present 
trustee of the said Gods ; 


“(o) For a declaration that the plaintiff as the present trustee 
of the said Gods is entitled to claim rent in kind from the defen- 
dants in respect of their holdings in the said Amaniya village of 
Kosamala ; 
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"() For an injunction directing defendants to pay rent in 
kind to plaintiff from Fasli 1326 in respect of their holdings in the 
said village of Kosamala.” 


Now it is perfectly clear that the only real question raised by 
the above-recited prayer is the question whother the plaintiff was 
entitled to have the rent in kind instead of money rent. But when 
the case got before the temporary Subordinate Judge he framed 
issues which strayed far beyond that simple question and these 
issues were adopted by the District Judge before whom the case 
came to depend. Leaving out issues which were either irrelevant 
or redundant, the critical issues are as follows :— 


“(s) Are the Defendants rysts of Kosamala with no permanent 
rights of occupancy ? 


“(6) Was the me/garam (the Government or landlord’s share 
of the crop) and &Audivaram of the lands i: Kosamala vested in 
the Gods Sri Ramaswami an1 Sri Jazannadhaswami ? 


“(7) Did the defendants ever pay varam rent in kind according 
to sharing system, to the landlord ? 


*(8) What was the system of tenure prevalent prior to 1869 ? 


“(rr) Is the plaintiff entitled to claim rent in kind from the 
defendants for all or any of the reasons stated in plaint, paragraphs 
8 to 12?” 


Taking 7, 8 and 1x first, as the issues which the plaint justified, 
they raise pure questions of fact. Payment in money had, even 
as the plaint admitted, been going on since 1869—that is, nearly 
50 years—and it was proved to have been a rule since at least 
about the beginning of last century. The plaintiffs right to have 
arent in kind depends on his being able to show that the rent in 
olden days used to bein kinl. This he was quite unable to show, 
as found by the District Judge, and this finding was affirmed by 
the High Court when the appellant appealed against a dismissal ' 
ofthe suit. These are concurrent findings in fact, so that this 
point, the only point really raised by the plaint, could not be 
arguel before this Board. But, as has already been shown, the 
District Judge fixed issues which strayei into other matters, and 
evidence was led upon these points as raised by issues 5 and 6. 
The District Judge, notwithstanding that he dismissed the suit, 
held that the respondents had not proved occupancy rights. This 
finding was reversed by the High Court, who held that the respon- 
dents had occupancy rights, but that the settlement by the Court 
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of Wards of 1869 was not a permanent settlement. They there- 
fore dismissed the appeal and the suit was dismissed. 

As their Lordships have pointed out, all this enquiry about 
occupancy rights and as to whether the settlement of 1869 was a 
permanent one, was not properly raised by the plaint, but as 
both parties have without protest chosen to join issue upon these 
points, their Lordships see no reason why these matters in dis- 
pute should not be zes judicata between them. On considera- 
tion of the evidence on tbese questions, which are questions of 
fact, their Lordships see no reason to differ from the result arrived 
at by the High Court, viz, that the respondents have occupancy 
rights, but that the settlement of 1869 was not a permanent 
settlement. 

Their Lordships will therefore humbly advise His Majesty 
to dismiss the appeal and find the appellant liable in costs to the 
respondents. | i 

T. L. Wilson & Co ; Solicitors for the Appellant. 

Barrow, Rogers and Nevill : Solicitors.for the Respondents. 


K. J. R. vl Appeal dismissed. 


PRESENT :—Lord Blanesburgh, Lord Tomlin and 
Sir George Lowndes. 


RAJA RAGHUNANDAN PRASAD SINGH 
i v. 


RAJA KIRTYANAND SINGH BAHADUR. 
[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA.] l 


Civil Procedure Code, (Act V of 1903), sec. 145-— Indian Limitation Act (IX of 
1908)—Security Bond—Application or suit to enforce—Limitation appli- 
cable. |. » 3 i 
Held, that on its true construction, an application under section 145 of the Civil 

Procedure Code, 1998, to enforce a registered security bond against the surety, 

was well within time under the Indian Limitation Act, the period applicable being 

three years it the application was properly an application in the suit, ór six years 
if the application should have been made by independent suit.” 


Quaere, whether the proper procedure was to proceed by independent suit,” 
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Appeal No. 93 of 1930 from a decree of the High Court, Patna, 
dated the r6th August 1922, which affirmed an order passed by the 
Subordinate Judge of Monghyr, dated the 28th July x927, dismissing 
the decree-holders’ (appellants’) claim under section 145, Civil Proce- 
dure Code, for the realization of Rs. 77,000/- from the respondent ` 
under a registered security bond, dated the 7th August 1919. 


The main question for determination on the present appeal was 
whether the appellants’ claim was barred by the law of limitation. 
The material facts and the relevant dates are set out in their Lord- 
ships’ judgment. | 

DeGruyther, K. C. (with Wallach) fox the Appellants. 


The respondent was a joint judgment-debtor within the meaning 
of Explanation r to Art. 182, Limitation Act, and consequently the 
decree-holders’ various applications for execution against the original 
mortgagor kept alive their remedy against the surety also: Narayan 
v. Zimmaya (1) which the High Court relied, is distinguishable. Fur- 
ther, limitation did not begin to run until the date of the final decree 
in the suit passed by the Privy Council on the 16th December 1925 : 
see clause 2 of Article 182, and Cholappa v. Ram Chandra (2). If 
our application under section 145 of the Code was, misconceived, it 
could be treated asa suit; see clause (2) of section 47, and the 
period of limitation would be six years under Art. 120. The respon- 
dent took no objection in the Courts below that the application was 
not competent. 


The appellants could not have proceeded against the surety until 
they had exhausted their remedies by sale of the mortgaged proper- 
ties, and the present application was filed within three years of the 
sale. 

Dunne, K. C. (with Hyatn) for the Respondent. 

Section 145 of the Code does not turn the respondent into a joint 
judgment-debtor for the purposes of the explanation to Art. 182 of 
the Limitation Act. The language of section 145 is explicit and 
the person who is deemed to bea party is deemed to be such for 
certain purposes only : Narayan v. Timmaya (1). 

The decree-holders were entitled to enforce the bond forthwith 
and their cause of action dated from the rst April, 1920. The 
present application being made in January, 1927 is out of time, 
whether the period applicable be 3 yearsor 6 years. Mitchell v. 
Phillips (3) referred to. 


(1) (1906) I. L. R. 31 Bom. 50 (3) (1919) I. L. R, 44 Bom. 34. 
(3) (1931) L. R. 53 I. A. 306 ; 54 C. L. J. 269. 
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Further, we submit that the execution Court was not the proper ss 
Jorum, and the decree-holders’ remedy was by a separate suit on the 1932. 
Nery 
bond. Raja Ragliunandan 
rasad Singh 


Their Lordships’ judgment was delivered by "s 
Lord Tomlin :—On the 22nd December, 1917, a decree was A BOE d 
obtained in a suit to enforce a mortgage against the mortgagor and a Y 
puisne mortgagee, who is respondent here. The decree was in the MONET 
ordinary form of such decrees in India; that is, six months were œe 
given for redemption, and at the eni of that time in default of 
redemption the property wasto be sold. The decree did not con- 
tain, and having regard to Order XXXIV of the Civil Procedure 
Code, could not contain a personal judgment against the mortgagor 

for the mortgage money. An Appeal to the High Court against the 
decree was duly taken by the mortgagor. On the 31st August, 1918, 
the decree was made absolute. 


On the 25th October, 1918, an application was made to the 
Subordinate Judge by the decree-holders to bring the property 
to sale. 


On the end April, 1919, an Order of the High Court was made 
by consent for a stay, and the Order was in these terms: “ Let the 
respondents’ petition for execution”—the respondents means the 
decree-holders—“ now pending be stayed for the period of one 

» year'as and from the rst April, 1919, upon the appellant" (meaning 
thereby the mortgagor) “furnishing solvent security in the lower 
Court to the satisfaction of the Subordinate Judge by the rst May, 
1919, for the sum of 1 lakh and 12,000 rupees. In the event of the 
Appellant's appeal to this Court not being disposed of within the 
period of one year calculated from the rst April, 1919, leta further 
stay be granted fora period of one more year from the rst April, 
1920, upon the defendant's [sic] furnishing solvent security in the 
lower Court to the satisfaction of the Subordinate Judge for a further 
sum of 1 lakh and 12,000 rupees, such last-mentioned security to be 
furnished on or before the rst April, 1920, in the event of such 
further or additional stay being necessary. ” 


Pursuant to that Order there was executed* by the respon- 
dent here (he being as already indicated a puisne encum- 
brancer and as such the second defendant to the suit) a bond 
by way of security to satisfy in part the solvent security 
required by the High Court for the sum of 1 lakh and 


* On the 7th August 1919—K.. J. R. 
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12,000 rupees. ‘The sum of 1 lakh and 12,000 rupees seems to have 
been fixed because it represente one year's interest on the mortgage 
money, and the object was to put the decree-holders ultimately in 
the position of being no worse off by reason of one year's delay in 
enforcing their security. 

The bond * s5 executed by the respondent was in this form :—It 
recited the suit andthe decree of the 22nd December, 1917, in 
favour of the plaintiffs in the sait and that the defendants in the suit 
had preferred appeals to the High Court, and it further recited that 
the decree-holders had appliel to execute the decree and that the 
defendants had made an application fora stay and that they had 
been called upon to furnish security by the Order of the 2nd April, 
1919, to which reference has already been made. Then it proceeds 
as follows :—' Accordingly I of my own free will stand security to 
the extent of rupees seventy-seven thousand out of rupees one lac 
and twelve thousand as therein ordered and covenant that if the 
decree of the first’ Court be confirmed or varied by the Appellate 
Court within one year from the rst April, 1919, the said defendants 
shall duly act in accordance with the decree of the said Appellate 
Court and they shall pay the sum ef rupees seventy-seven thousand 
or whatever may be payable under the said High Court order not 
exceeding rupees seventy-seven thousand, but if they should fail to 
pay the sum of rupees seventy-seven thousand, then any amount so 
payable as aforesaid shall be realised from my person and my legal 
representatives shall be personally liable to pay the same.” 

Up to this point the document provides for the case of the decree 
of the first Court being confirmed or varied by the Appellate Court 
within one year from the rst April, rgtg—-an event which did not 
happen. The next clause, however, deals with events which did 
happen in the following terms ;—“ Be it known that if the judgment- 
debtors fail to furnish security to the extent of rupees one lakh and 
twelve thousand on the rst April, 1920, in case the appeals be not 
decided within that date then the decree-holders. according to the 
order of the High Court shall be able to execute their decree with 
interest and shall be able to realise rupees seventy-seven thousand 
from me and my representatives the money secured by this bond. ” 

In December, 1920, the application by the decree-holders to 
bring the property to sale seems to have been struck out. The 
appeal against the decree in the suit was not heard before. the rst 
April, 1920. It was, in fact, heard on the rgth July, 1921, and was 


* The security bond was duly registered in Book 4, under the Indian Regis- 
tration Act. —K. J. R 
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dismissed. On the 6th March, 1922, there was a further application 
for execution of the judgment, and on that application an order was 
made for the sale of the property. On the 26th January, 1925, the 
property was sold under that order, ani, as appears from the account 
ofthe proceeds of the sale, the sile did not realise by a sum of 
Rs. 93,000 odd rupees enough to satisfy the amount due on the 
mortgage. 

On the 16th December, 1925, there having been an appeal from 
the High Court to their Lordships Board, an Order in Council was 
made affirming the original decree and making an order with regard 
to additional costs, 


On the 25th January, 1927, the decree-holders madean appli- 
cation in the suit, to enforce the bond’ against the respondent here. 
Upon that application the questions arose which fall forthe defer- 
mination of the Board to-day. 


On the 18th May, 1927, a decree was passed in the suit ordering 
the mortzagor in the suit to pay the balance of the mortgage money. 
After that the application of the present appellants to enforce the 
repondent’s bond came before the Subordinate Judge, and on 28th 
July, 1927, he delivered his judgment. He stated that the issues 
were as follows :—(1) Is the application barred by limitation? (2) 
As the interest due from April, 1919, to March, 1920, has already 
been realised by the sale of the mortgaged property, can the decree- 
holders realise the surety money from the applicant? (3) Is the 
security without consideration? (4) Is the petitioner precluded from 
raising this point after notice under Order 21, Rule 22? Has the 
said notice been served ? He dealt, first of all, with the point with 
regard to interest, and their Lordships understand that the view that 
he took was this: Inasmuch asthe one lakh and twelve thousand 
rupees was fixe] by reference to the amount of the interest for one 
year, the rupees seventy-seven thousand mentioned in the bond was, 
in fact, part of the interest for that one year ending 31st March, 1920, 
and further that as the purchase money received on the sale would 
have been applied first in satisfaction of interest before being applied 
in satisfaction of capital, therefore the liability for which the seventy- 
seven thousand rupees had to answer had disappeared and, that 
being so, the giver of the bond was under no liability in respect of it. 
That was his answer to the second point. 

The learned Judge held upon the first point, which he dealt 
With next, that the application was not’ barred by the Statute of 
Limitations. 


Then he dealt with the points about consideration and notice 
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P.C which do not now arise, and he concluded that the decree-holders, 
1932. the appellants here, were not entitled to realise anything in respect of 
Rai Raghunáddan the bond as the dues for which the respondent here stood surety had 
rasad Singh all been satisfied. 

Raj Kirtyanand An appeal was taken to the High Court and on 16th August, 
Singh SPOTS) 1928, the judgment.of the High Court was delivered and the appeal 
Lofd Tomlin. was dismissed. The Judges of the High Court took a different view 
us from that of the Suborlinate Judge. They rejected the conclusion 
of the Subordinate Judge that the bond was given fur interest only, 
and held that upon the true: construction of the bond the sum of 
Rs. 77,000 had become payable on the rst April, 1920, and therefore 
that the appellants were statute-barred and not in a position to 

enforce the bond against the respondent. 


In their Lordships' judgment the success or failure of this appeal 
depends primarily upon the true construction of the bond, the mate- 
rial passages of which have already been stated. The bond must 
be considerel in the light of the order directing the security to bc 
given. It will be observed that under the terms of that order no 
payment had to be made immediately on tbe expiration.of the first 
year for which the stay was granted, but what is said is that the stay 
is allowed for one year from the rst April, 1919, upon the decree- 
è holders furnishing solvent security in the lower Court for the sum of 

one lakh and twelve thousand rupees ; in other words, the decree- 
holders gre to get, in addition to the existing mortgage, further 
security for one lakh and twelye thousand rupees which shall put 
them in a position not worse than they would have occupied if the 
stay had not been granted. 


In those circumstances what is the meaning of the language 
employed in the bond ? In the first part of the clause which has 
been read this phrase occurs: “And they shall pay the sum of 
rupees seventy-seven thousand or whatever may be payable under 
the said High Court order not exceeding rupees seventy-seven 
thousand." Although that phrase occurs in the clause which 
applies to the event which did not happen itis some indication as 
to whether or not the rupees seventy-seven thousand was an absolute 
sum which was to be paid in any case, and in their Lordships' judg- 
ment, it indicates that it was not necessarily such a sum. When the 
terms of the cliuse which operated in fact are looked at it is found 
that two things are to result in the event there mentioned ; one is 
that the decree-holders shall be able to execute their decree with 
interest, and the other is that they shall be able to realise rupees' 
seventy-seven thousand from the giver of this bond and his repre- 
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sentatives, It is not a clause which puts upon tho giver of the bond 
an obligation to make an immediate payment in cash ; it is a clause 
which puts the decree-holders in the position of having a realisable 
security of rupees seventy-seven thousand. The question is whether 
that is an absolute security which the decree-holders are to be free 
to realise immediately on the rst April, 1920, or whether it is security 
to the extent of rupees seventy-seven thousand for the balance of the 
sum, if any, remaining unpaid after the mortgage property has been 
realised. 

In their Lordships’ judgment, upon the true construction of this 
document having regard to the circumstances in which it was exe- 
cuted, this bond is a bond for securing the balance unprovided for by 
the, proceeds of sale of the mortgage property, upto a sum not 
exceeding rupees seventy-seven thousand. 

Upon that view of the case it is plain that until the property was 
sold the liability of the giver of the bond, the respondent here, 
could not be enforced. The application which was made in January, 
1927, was necessarily within time inasmuch as under the Indian 
Limitation Act it must either be within three years if the applica- 
tion is properly an application in the suit, or within six years if the 
application should have been made by indepen ient suit. 

The point was not raised below that the application should have 
been made by independent suit:and the point was not taken by the 
respondent in his printed case before their Lordships’ Board. 
Having regard tothe fact that the point has never been taken 
before, and that ifit was allowed to be taken now and succeeded 
the appellants would be barred by lapse of time, although their 
original application was in time, their Lordships are of opinion that 
it ig not open to the respondent to take the point here. 

The result, therefore, is that the appeal must be allowed. There 
will be a declaration that the appellants are. entitled to receive from 
the respondent, his person and property the amount now properly 
payable under the bond on the footing that the bond is a security 
up to seventy-seven thousand rupees for the deficit on the mortgage. 
If necessary, there must be an enquiry to ascertain what the amount 
is and for that purpose the case should be remitted to the “High 
Court- ‘The appellants must have their costs throughout. Their 
Lordships will humbly advise His Majesty accordingly. 

W. W. Box & Co.: Solicitors for the Appellants. 
Barrow, Rogers and Nevill: Solicitors for the Respondents. 


K, J. R. Appeal allowed, 
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APPELLATE CIVIL. 
Before Mr. Justice M. N. Mukerji and Mr. Justice S. N. Guha. 


SWARNAMOYEE DASI 
y. 
PROBODH CHANDRA SARKAR AND OTHERS.* 


Will—Construction—Legacy after life estates —Vested. interest-—Limitation Act 
(LX of 1908), Sec. 18, Sch. I Arts. 49, 62, 120, 133—' Specific movable pro. 
perty —lgnorance of right to sue brought about Ly the fraud of the defen- 
dant—Fraud, what is—Partner—Good faith—Evclusive possession of pro- 
perty hy co-sharer—Duty to speak—Concealed fraud—Burden of proof— 
‘Clear and definite knowledge’—Burden, how discharged—Release, . how 
avoided—Estoppel. 

No contingency is imported by the fact that the legacy is given after a life 
estate in the property bequeathed. 

A Will provided: “ Excepting these, my wife—and on her death my daughter 
aud on her death my daughter's sons shall, on my death, be entitled to get the 

Government Promissory Notes exclusively belonging to me............. Ra 


Held, that the Government Promissory Notes would go to the widow for her 
Tife, then to the daughter for her life and thereafter to the grandsons absolutely. 


The expression ‘on her death’ indicated merely the time when the gift over 
was to be reduced to possession and not the time when the right to such possession 
would vest. 


Hallifax v. Wilson (1) referred to. 


Neither article 49, nor article 62, nor article 123 but article 120, Schedule I of 
the Limitation Act is applicable to a suit where a half share in certain Government 
Promissory Notes is sought to be recovered on declaration of title. 


Ghulam Mohammed v. Shaikh Ghulam Husain (2) and Mahomed Risnt Ali v. 
Mussumat Hasin Banu (5) referred to. 


‘Specific movable property’ in article 49, Schedule I of the Limitation Act, 
means property of which one can demand the delivery in specie. 


As regards the circumstances under which and the extent to which a party 
may rely on section 18 of the Limitation Act, the following proposition is well 
settled : 


Except when the plaintiff's knowledge is an ingredient of his cause of action, 
the plaintiff's ignorance of his right to sue does not prevent time from running 
againsthim. But it is otherwise if such ignora nce is brought about by the fraud 
of the defendant. In order to constitute fraud there must be some abuse of con- 


* Appeal from Original Decree No. 417 of 1928, ‘against the decree of Babu 
Khagendra Nath Dutta, Additional Subordinate Judge of 24-Parganas, dated the^ 
28th July, 1928. 

(1) (1809) 16 Ves. 168. (2) (1931) 36 C. W. N. 310. 

(3) (1893) L. R. 201. A, 155. i 
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fidential position, some intentional imposition, or some deliberate concealment of 
facts : a designed fraud, by which a party knowing to whom the right belongs, 
conceals the facts and circumstances giving that right. "The right of the party so 
defrauded is not affected by lapse of time, or by anything done or omitted to be 
done, so long as he remains, without any fault of his own, in ignorance of the 
fraud which has been committed. 

A partner is always entitled to rely on the good faith of his co-partner. 

A co-sharer coming into exclusive possession of property belonging to himself 
and his co-sharer will be prestimed to have done so not only for himself but for his 
co-sharer as well until ‘there is ouster. 

Biswanath Chakravarti v, Rabija Khatun (1) referred to. 

Hence there is a duty on the part of a co-sharer to speuk, and if he remained 

'silent, there was concealed fraud on his part on which the plaintiff can justly rely 
to get over the bar of limitation. - 

Betj mann v. Betj mann (2) referred to. 

The burden will then lie on the defendant to show that the piaintiff had “ clear 
and definite knowledge ot the facts which constituted fraud which is too remote 
to allow him to bring thesuit.’’ To discharge this burden, it is not enough for 
the defendant to show that the plaintiff had means available to him for coming 
to know of the fraud. 

A release shall be avoided where there is suppressio veri or suggestio falsi, 

Sareis v. Duke (3) and Broderick v. Broderick (4) referred to. 

The defendant claiming through a person through whose concealed fraud the 
plaintiff was kept in ignorance of his real rights, cannot bs permitted to take the 
plea of estoppel. 

The essence of the doctrine of estoppel is that the defendant should have been 
misled, but when none of the parties had any idea, at the time, of plaintiff's rights 
te the Government Promissory Notes and the representation did not expressly 
include such rights, the defendant was not misled into thinking that the plaintiff 
was giving up such rights. 

Appeal by the Defendant. 


Suit for declaration of title fo and recovery of possession of an - 


eight annas share of certain Government Promissory Notes or in the 
alternative for the value thereof, together with interest thereon, and 


for other consequential reliefs. 
'The material facts and arguments appear from the judgment. 
Messrs. Brojalal Chakravarty and Karunamoy Ghose for the 
Appellant. 
Messrs. Sarat Chandra Roy Chowdhury, Amarendra Nath Bose, 


(1) (1928) I. L. R. 56 Calc. 616 ; 33 C. W. N. 46. (2) [1895] 2 Ch. 474. 
(3) (1681) 1 Vern 20 ; 23 E. R. 274- 
(4) (1713) 1 P, Will. 239 ; 24 E. R. 369. 
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Panchanan Ghose, Durgadas Roy, Probodh Chandra Chatterjee, 
Bireswar Chatterjee and Harckrishna Pramanik for the Respon- 


C..A, V. 
The following judgment was delivered : 


Mukerji & Guha, JJ. :—In this suit the plaintiff Probodh 
Chandra Sircar asked for declaration of title to and recovery of 
possession of an 8 annas share of certain Government Promissory 
Notes of the face value of Rs. 100, roo or in the alternative’ for 
the value thereof, together with interest thereon, and for other con 
sequential reliefs. The Subordinate Judge having decreed the suit 
the defendant Swarnamoyee Dasi has preferred this appeal. i 

The parties are related thus :— 


Brother Radha Mohan...Ram Kamal Mondal...Brother Radharaman. 
died 21st April, : 
1868— W. Bhagabati 


Dasi died 6th August, . 
1890. | 


| | | 
Debrani Iswarchandra. Another. 
died 3rd (Bá 1892. 


Brojendra. 
Brojendra K. Sircar Jadunath Sircar 
died 1884—85. died 1st Feb. 1915. 
| =W. Swarnamoyee 
Probodh— Plaintif. Dasi— Defendant. 


(Born in 1881, attained 
majority in 1899). 


On the rith April 1868 Ram Kamal Mandal executed a Will 
(Ext, 1) under which he left an 8 annas share of his paternal proper- 
ties to his brother Radha Mohan and the other 8 annas thereof 
to Iswar Chandra and Brojendra, the son and grandson respec- 
tively of his other brother Radharaman and providing that Radha 
Mohan should pay Rs. 25 a month and Iswar Chandra and 
Brojendra- Rs. 25 a month, £e, Rs. 50 in all, to Ram Kamal's 
widow, daughter and daughter's sons; he provided that Govern- 
ment Promissory Notes of the value Rs. 2 lacs and odd which had 
been dedicated to the worship of the ejmali deity Sridhar Jiu 
Thakur but stood in his name should, on his death, go to his 
brother Radha Mohan who would perform the Sheba of the deity 
with the interest thereof ; he recited that he had already dedica- 
ted some of his self-acquired properties to the deity Sri Raghunath 
Jiu Thakur installed by him but they proved insufficient, and he 
accordingly left some other selfacquired properties of his wife 
Bhagabati Dasi and on her death to his daughter and daughter’s 
sons, so that the income thereof. might be applied for the worship 
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ofthe said deity and also for the maintenance and other neces- 
sary expenses of the daughter and the grandson and enjoining 
them to perform the worship of the said deity in the said manner: 
and as regards other Government Promissory Notes which he 
had, that is to say besides those which had bcen dedicated to 
the Ijmali deity as aforesaid, he provided,— 

"efus aia faces caries sine Tala aya Grate 
WAS aate cisco Ae Blog Stel cafa crate wala 
AT Aust AT wb e Saba atata Foie ETENA 
wits fga ata gal 2 ote Be sine ates hel fg 
ates fs atya cata wife when efas tifa ai, face 
wtal ste zgra ai” 

[Excepting these, my wife Bhagabati Dasi and on her death 
my daughter and on her death my daughter’s sons shall, on my 
death, be entitled to get the Government Promissory Notes exclu- 
sively belonging to me whose numbers are mentioned in the 
aforesaid Court papers, and in respect of those last mentioned 
papers neither my brother, nor my nephews nor my  brother's 
grandsons shall be competent to make any claim, and even if 
they do the same will not be accepted.] 

It is these Government Promissory Notes, or rather an 8 annas 
share thereof which the plaintiff alleges he is entitled to, which 
forms the subject matter of the suit. 

A few more facts require to be stated. Ram Kamal died on 
the 21st April 1868. Probate of his Will was taken by the execu- 
tors of whom his widow Bhagabati Dasi was one. On the 6th 
August 1890 Bhagabati Dasi died. On the rath March 1891 
the daughter Debrani file] an application for Letters of Adminis- 
tration (Ext. 10) alleging that Government Promissory Notes of 
the value of r lac 1 hundred which Ram Kamal had bequeathed in 
the aforesaid manner had been endorsed over to Bhagabati Dasi as 
she had a life interest therein, and that the said Government Promis- 
sory Notes were in her possession since Bhagabati Dasi’s death. She 
obtained the Letters of Administration and her son Jadu Nath Sircar 
who held a power of attorney from her dated 3rd August 1878 
(Ex. 12) bound himself as surety for her in that matter (Ex. 11). The 
plaintiff was born in 1881. His father Brojendra, brother of Jadu, 
died in 1884 or 1885. In 1892 Debrani died leaving a Will (vide 
Ex. 3) in which no specific mention was made of these Government 
Promissory Notes, but it was said that she had moveable and 
immoveable properties, as her Stridhan, acquired from presents given 


to her from her father and her mother and that she had on her 
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mother’s death obtained certain moveable and immoveable properties 
under her father’s Will as his heir, from the income whereof she had 
also purchased some other properties of herown. She purported 
to make the Will saying that all her properties, with the exception of 
those that she got under her father’s Will as his heiress, belonged to 
her absolutely. The properties which thus belonged to her absolutely 
were disposed of by the Will. By the Will she gave, subject to cer- 
tain bequests, a moiety thereof to Jadu absolutely and she provided 
that the other half, subject to an allowance for maintenance of 
Probodh’s mother, was to be held in trust by Jadu for Probodh until 
Probodh attained the age of 25 years. The Will provided that if 
Probodh behaved ina certain way he would be taken to have an 
absolute interest under the Will, but in case Probodh died without 
any issue this moiety would go to Jadu and his heirs. On the 3rd 
May 1893 Jadu obtained probate (Ex. 3) of Debrani’s Will. Probodh 
attained majority in 1899. It is common ground that by this time 
he had acquired vices and had contracted debts and gone astray and 
that it became impossible to restrain him in the wild career into 
which he had launched himself. Soon after he attained majority, 
that is to say onthe 24th November rgor, Jadu took from hima 
conveyance of his entire properties. This conveyance is not before 
us but it is said that it was for an adequate consideration. On the 
rst February, 19:5 Jadu died leaving him surviving his widow 
Swarnamoyee, the defendant in this suit, and a Will by which he left 
all his ancestral and self-acquired properties to her in absolute right. 
Prior to Jadu’s death Probodh had married, and he, his wife and his 
mother evidently were by this time in want, living mainly, if not 
entirely, on the bounty of Jadu. It is fairly clear that after Jadu’s 
death, trouble from him was apprehended; and in consequence of 
this apprehension Swarnanioyee, before applying for probate of 
Jadu’s Will, took a letter from Probodh, his wife and his mother 
(Ex. C) dated the 3rd April ror5, in which it was said :— 


“ The revered Jadu Nath Sircar left by his Will all his ancestral 
and self-acquired properties to you for good in absolute right. We 
were his dependants and were supported by him. In order that there 
might not be any difficulty in future as regards our maintenance he 
had made up his mind to settle with us Sm. Nityakali Dasi (the 
mother) and Sm. Pankajini Dasi (the wife) the properties purchased ° 
by him from Probodh Chandra Sircar. But on account of his sudden 
death he could not give effect to it. Now that we requested you for 
that purpose, you too out of affection for us have agreed to make a 
proper settlement and have said so, So we and our Probodh Chan- 
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dra Sirkar all convey our thanks and inform you that none of us have 
any objection or claim at all with regard to his estate. You may 
soon take out probate without any trouble and go on maintaining 
us.—This is our prayer. ” 

On the 28th March 1922 two Deeds of Release were executed, 

- one by Probodh (Ex. A) and the other by Nitya Kali Dasi (Ex. B), 
and it is said that. on the same day Swarnamoyee executed a deed of 
gift in favour of Nitya Kali Dasi in respect of all the properties 
which Probodh had conveyed to Jadu in gor. After the aforesaid 
documents were executed there appear to have been several litigations 
between the parties: two suits were brought by Probodh against 
Swarnamoyee to recover arrears of annuity due upon the term of Ram 
Kamal’s Will, and a suit was instituted by Nrityakali against Swarna- 
moyee to recover a sum of money which she alleged she had kept 
with Jadu; but it is not necessary to state what the results of these 
litigations were. Thereafter, on the rst October 1926 the present 
suit was instituted. 

The suit was resisted by the defendant upon various grounds 
amongst which such as have been urged before us in this appeal will 
now be dealt with. 

The first contention urged is put in the defendant’s written state- 
ment in these words :— 

“This defendant further submits that as there isa provision in 
the Will of Ramkamal Mandal deceased that his wife Bhagabati 
Dasi, and on her death her daughter, and on her death her daugh- 
ters sons, would acquire all his self-acquired Government Promis- 
sory Notes and as the said Bhagabati Dasi and Debrani Dasi were 
alive after the death of the said Ramkamal Mandal and as the plain- 
tiff’s father the late Brojendra Nath Sircar died during the life-time of 
the said Bhagabati Dasi and Debrani Dasi, the said Brojendra Nath 
Sircar or the plaintiff did not or could notlegally acquire any title 
to the self-acquired Government Promissory Notes which were left by 
the late Ramkamal Mandal. ” 

The question is one of construction. It has been argued that the 
use of the word wait (on her death) and thé omission of any 
restrictive words as regards the estates that were conferred on the 
wife, the daughter and the grandsons, indicate that not successive 
estates but substitutional estates were intended to be conferred. In 
other words, it has been contended that the whole object of the 
Will was to keep these Government Promissory Notes away from the 
brother and hisline and that nothing else was done by the Will 
than to leave them to his widow, and then to his daughter and 
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thereafter to his daughter’s sons, as it would be in the case of 
intestacy. We are unable to agree in this view. Putting ourselves 
in the testator’s arm chair for the moment, as we are bound to do, 
we can conceive of no reason why the testator should think of 
mentioning the daughter and the daughter’s sons if it was his inten- 
tion to postpone the bequests themselves in their favour in that way ;. 
we think it was his intention to make gifts in presenti in their favour, 
only postponing the enjoyment thereof—in the case of the daughter 
till on the death of the widow, and in the case of the grandsons till 
the lives of the widow and the daughler were over. We have been 
asked to construe the words used in their natural meaning, it is true 
that it is not -expressly stated inthe Will that the estate to the 


-widow was for her life, or that the estate to the daughter was for her 


life, and it is also true that so far as the widow and the daughter are 
concerned the devise apparently is no more restricted in its character 
than in the case of the grandsons. But taking the whole of the 
bequest together and giving the words their natural meaning we are 
driven to the conclusion that what was meant was that it would go 
to the widow for her life, then to the daughter for her life and there- 
after to the grandsons absolutely. In other words the intention was 
to create an absolute estate in the grandsons with the two life estates 
intervening,—a thing not unknown or repugnant to Hindu Law. 
The Will, having regard to its date, is not governel by the Indian 
Succession Act, but even if the principles of that Act are applied to 
it, the same result is reached because the interests created are not 


‘contingent’ but ‘vested’. The expression ‘on her death’ must be 


taken to indicate merely the time when the gift over is to be reduced 
to possession and not the time when the right to such possession 
vests, [See Hallifax v. Wilson (1) The principle underlying this 


. rule is that no contingency is imported by the fact that the legacy is 


given after a life-estate in the property bequeathed. . As nothing is 
more certain than that every person who lives must die, the death of 
a life-tenant is an event not contingent but certain. Butif the 
bequest had been not merely after the death of the life-tenant but 


‘to such of her sons as may be surviving on her death, then clearly 


the condition of surviving or being alive at her death would bea 
condition precedent to the vesting itself and the bequest would be a 
contingent one. As the plaintiffs’ father was alive at the testator’s 


-death the plaintiffs’ right to a half share of the Government Promis- 


sory Notes cannot, in our opinion, be disputed. 
‘That the construction which finds favour with us is the true con- 


(1) (1809) 16 Ves. 168. 


Vor. LV.) HİGH Court. 


struction of the instrument receive overwhelming support from the 
fact that it has been understood in that way by the parties concerned. 
Bhagabati Dasi kept the Government Promissory Notes in tact. 
Debrani in her petition for Letters of Administration in 1891 stated 
that the Will bequeathed the Government Promissory Notes to 
Bhagabati for her life and after her death to her and thereafter to 
her sons absolutely. She never thought of dealing with these Govern- 
ment Promissory Notes by her Will dated 1892, and stated,—“ I now 
declare that all property which I may be possessed of or entitled to 
at the time of my death, except the property which I have obtained 
under my father's Will and as his heiress, is my absolute Stridhan 
and at my absolute disposal." Moreover if the governing idea of the 
Will was to keep the Government Promissory Notes from the testa- 
tor’s brother and the brother’s line, that idea would require this 
construction to be adopted or else in case at the date of Bhagabati 
Dasi’s death the daughter or the daughter’s sons would not be alive, 
the Government Promissory Notes would, as far às one can see, go 
to the said brother and his line. 


The next point taken is that it has not been proved that the 
Government Promissory Notes of which the numbers are given 
' in the Schedule to the plaint are those which came into Jadu’s 
hands or are the notes’ for which the plaintiff is entitled to sue 
the defendant. The plaintiff appears to have taken all conceivable 
steps to trace out the Notes and if he has not been able to find 
out in what state or form they are at present he is hardly to 
blame. What he has been able to prove is the following: In 
the Schedule to the plaint he has given the numbers of the notes 
as they appear in Debrani’s application for Letters of Adminis- 
tration (Ext. 10) He has proved that Jadu held a power of 

attorney from Debrani since 1878, There is no evidence that 
` this power ever came to an end. It has been proved that Jadu 
was a surety for Debraniin the matter of the Letters of Adminis- 
tration that she obtained (Ex. 11), the condition of his obligation 
under the suréty bond being that the estate of the deceased, which 
should come into the hands or possession of Debrani or of any 
other person or persons for her, shall be administered according 
to law. It-has further been proved that five of the Promissory 
Notes were dealt with by Jadu (Ex. 8 series) and Swarnamoyee 
in her evidence has said that Government Promissory Notes of 
` the value of a little over a lac of Rupees which belonged to her 
grandfatherinlaw ie, Ram Kamal Mandal stood in the name 
of her grandmother-in-law i.e, Bhagabati, and then in the name 
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of her mother-in-law i.e, Debrani, and such of them as were left 
after some of them -had been disposed of were endorsed over to 
Jadu, whose entire estate has devolved absolutely on her under 
the Will of Jadu. In these circumstances the liability for the 
Government Promissory Notes, in our judgment, has been suffi 
ciently brought home to her. 

The third contention urged is that the plaintiff's claim is time- 
barred. Incidentally to this contention it has been urged that the 
defendant's case that the plaintiff ceased to be a member ofthe 
joint family and separated in mess several years before Jadu's 
death is not true. On examining the evidence bearing upon this 
question we find ourselves unable to rely on the defendant's case 
on the point and we think we must hold, agreeing with the Sub- 
ordinate Judge, that at least up to 1922 when the releases were 
executed and also thereafter till litigations commenced there was 
no separation. The fact that the plaintiff was given a Subordinate 
position in the family and was looked down upon, as he justly 
deserved, is amply established. But that is hardly sufficient to lead 
us to‘hold that there had been a separation. He was being main- 
tained as a dependent member of the family by Jadu right down to 
the end. In 1915 after Jadu’s death he along with his mother and 
wife prayed to Swarnamoyee that she might go maintaining them, as 
Ex. C shows. Itis unlikely that there was any change till 1922. 
Be that as it may, the question of limitation really depends upon the 
article to be applied. On behalf of the appellant it has been con- 
tended that the article applicable is Article 49 or Article 62, and on 
the respondent’s behalf it has been said that either Article 123 or 
Article 120 is the article to apply. That Article r23 will not apply - 
has now been conclusively settled by the Judicial Committee in the 
case of Ghulam Mohammad v. Shaikh Ghulam Husain (1). Their 
Lordships have said in that  case,—" This article (meaning 
Article 123) only applies where the suit is brought against an execu- 
tor or administrator or some person legally charged with the duty of 
distributing the estate.” It cannot be contended that any such 
capacity or duty can be attributed to Swarnamoyee. In the case of 
Mahomed Risat Ali v. Mussumat Hasin Banu (2), in which a 
Mahomedan widow had sued to recover the cash and moveables left 
by her husband on the ground that she was her husband’s heiress, 
their Lordships observed,—" This is not a suit for a distributive 
share of property (Article 123), nor a suit for specific moveable pro- 
perty wrongfully taken (Article 49). This latter article does not 


(1) (1931) 36 C. W. N. 310. (2) (1893) L. R. 20 I. A, 155. 


Vor LV.] . HIGH COURT. 


appear to be applicable to a suit to establish a right to inherit the 
property of a deceased person. Article 120 provides for a period of 
limitation of six years ig a suit for which no period of limitation is 
provided elsewhere in the schedule." Article 62, in our opinion, is 
wholly inappropriate. Article 49 is, in our judgment, equally so in 
a case where, as here, a half share in cerfain moveable is sought to 


be recovered on declaration of title, such a suit not being a suit for | 


‘specific moveable property’, which means property of which one can 
demand the delivery in specie. In our opinion, it must be held that 
the suit is governed by the residuary Article 120. The plaintiff had 
six years from the date when the right to sue accrued. That right 
accrued to him when the half share of the Government Promissory 
Notes became due to him and so the question is whether he can 
rely, as he does, on section 18 of the Limitation Act. As regards 
the circumstances under which and the extent’ to which he may do 
80, the following proposition is well settled. 

Except when the plaintiffs knowledge isan ingredient of his 
cause of action, the plaintiff's ignorance of his right to sue does not 
prevent time from running against him. But itis otherwise if such 
ignorance is brought about by the fraud of the defendant. In order 
to constitute fraud there must be some abuse of confidential position, 
some intentional imposition, or some deliberate concealment of 
facts: a designed fraud, by which a party knowing to whom the 
right belongs, conceals the facts and circumstances giving that right. 
The right of the party so defrauded is not affected by lapse of time, 
or by anything done or omitted to be done, so long as he remains, 
without any fault of his own, in ignorance of the fraud which has 
been committed. 

In the case of Rakimbhoy Habibhoy v. Turner (1), their Lord- 
ships of the Judicial Committee observed :— 

“When a man has committed fraud, the onus is on him to show 
that the injured person had clear and definite knowledge of the 
facts which constituted fraud, at a time which is too remote to allow 
him to bring the suit. The burden is not discharged by proof of the 
fact that some hints and clues had reached plaintiff, which might 
have led to such knowledge”. 

It is not the defendant’s case that Jadu had informed dié plaintiff 
about hisright to the Government Promissory Notes under the 
Will. Indeed, that cannot be her case, because such a case would 
be repugnant to her contention that the plaintiff had no such right 
at all, In such circumstances it may safely be taken that the plain- 


(1) (13532) L. R. 221. A. 1; I. L. R. 17 Bom. 141, 
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tifs case that Jadu never disclosed to him his right to the Govern- 
ment Promissory Notes under the Willis true. Itis not also diffi- 
cult to infer that when Jadu took the Government Promissory Notes 
endorsed over to himself and dealt with or disposed of them he 
never disclosed that fact to the plaintiff. Indeed, judging from the 
position that the plaintiff was occupying in the family and the 
relations which existed between him and Jadu and considering that 
Jadu took a conveyance .from the plaintiff in respect of all his other 
properties evidently with a desire to save them from being wasted, 
it is inconceivable that Jadu would ever think of doing so. To 
establish that such non-disclosure constituted fraud three different 
attributes have been ascribed to Jadu. It has been urged that he 
was in the first place the kara of the joint family, and nextly that he 
was a trustee appointed under Debrani’s Will, and thirdly that he 
was the plaintiff's cc-sharer in the matter of the Government Pro- 
missory Notes. Having regard to the recalcitrant career which the 
plaintiff had begrh to pursue and the transaction in the shape of 
the purchase of 7 aintiffs properties which Jadu had made in 19or, 
it is difficult ul fibute to Jadu, by reason of his being the senior 
male member i | the family, the fiduciary character which is attri- 
butable to the lawa of a Mitakshara joint family, even assuming 
that so far as such a character is concerned a kara of a Dayabhaga 
joint family does not stand ona different footing. The trustee that 
Jadu was to hold the properties dealt with by Debrani’s Will on 
behalf of the plaintiff was clearly not in respect of the Government 
Promissory Notes. Buta co-sharer he certainly was, for the Will 
gave him only a half share in the Government Promissory Notes, 
the other half belonging, under the Will, to the plaintiff on the 
termination of Debrani’s death. If during the life-time of Debrani 
he got possession of the Government Promissory Notes from her, 
he, upon a true construction of the Will, was but a sharer therein 
and could claim no higher rights and privileges than a partner or a 
co-sharer could. A partner is always entitled to rely on the good 
faith of his co-partner. And a co-sharer coming into exclusive posses- 
sion of property belonging to himself and his co-sharer will be pre- 
sumed to have done so not only for himself but for his co-sharer as: 
well until there is ouster. [See Biswanath Chakravarti v. Rabija 
Khatun (1)|. There was, therefore, a duty on the part of Jadu to 
speak, and if he remained silent when there was such a duty, there 
was concealed fraud on his part on which the plaintiff can justly 


(1)-(1928) I. L. R. 56 Calce 616; 33 Cy W. N. 46. 


Vor. LV.] HIGH COURT. 


rely to get over the bar of limitation [Betjmann v. Betjmann (1)]. 
Once this position is reached, the burden would lie on the defendant 
to show that the plaintiff hai ‘clear and definite knowledge of the 
facts which constitute1 fraud which is too remote to allow him to 
bring the suit.’ To discharge this burden, it is not enough for the 
defendant to show that the plaintiff had means available to him 
.for coming to know of the fraud. As Rigby L. J. observed in 
the case of Betjmann v. Bet{fmann (1)—“ What is the 
duty of a man to enquire? To whom does he owe that duty? 
Certainly not to the person who hascommitted the concealed 
fraud, For a man in that position to come and say, ‘you 
ought to have enquired and if you had enquired you would 
have found me out’, is utterly opposed to every principle of 
equity." The positive evidence which the defendant has brought 


to prove that the plaintiff in fact had knowledge of his rights under 


the Will is not believeable and what the defendant herself has said in 
her evidence as to the plaintiff having had every access to the persons 
and therefore having had every opportunity of knowing how matters 
really stood falls far short of making out facts on which it might be 
held that time began to run against the plaintiff. Asthe suit was 
institute] well within six years from 1922 when the plaintiff says he 
acquired knowledge of the facts, the claim, in our judgment, is not 
barred. 

"Then it has been contended that the Deed of Release executed 
by the plaintiff in 1922 (Ex. A) absolves the defendant from her 


liability. But the deed is entirely silent as regards the Government’ 


Promissory Notes, and itis no body's case that any claim to or 
repudiation of a liability in respect of the Government Promissory 
Notes, inrespect of which the deed could be regarded as consti- 
tuting a disclaimer, was, at the date of the deed, in the contemplation 
ofthe parties. We have read the terms of the deed with care, but 
notwithstanding the wide words in which they have been expressed 
we are not able to hold that they can be read as including a dispute 
which the parties never thought of. at the time. ‘he words of the 
deed run thus :— 

* Be it further stated that with regard to the management of my 
properties during my minority by my said father’s elder brother 
i e, your husband, the said late Jadu Nath Sircar as trustee on my 
behalfas wellas any money due to me that came into his hands or 
control in connection therewith, as also with regard to any act done 
by him in connection with my properties after my. attainment of 


(1) [1895] a Ch. 474. 
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majority I did not make any claim or demand against your husband, 
and of this I informed your husband and yourself repeatedly long 
igo. But as there was nothing in writing about the same and as you 
demandel a written EE from me with regard thereto, I 
accordingly hereby ? 

Reading the ra as a whole it seems to us that its intention was 
to effect a release in respect of all claims arising on account of the 
properties described in the schedule to the deed and which had 
been taken by Jadu under the conveyance of 1901, and on account 
of all liabilities consequent on the management thereof and also all 
demands that coull be made against Jadu for his dealings as trustee 
appointed by Debrani’s Will. But assuming that the words, which 
are very general and wide, may be read as including all claims of all 
kinds, the position is that the defendant who has obtained the pro- 


"perties left by Jadu by his Will, can have no higher rights and 


equities in her favour than Jadu himself had. She is not in the 
position of a dona fide purchaser for value or an innocent third party. 
To her Will apply all such considerations as could, in law and equity, 
apply to Jadu himself. 

The proposition is as old as the hills that a release shall be 
avoided where there is suppressio viri or suggestio fa/si [See Jarvis 
v. Duke (1); Broderick v. Broderick (2)|. The proposition is 
expressed in Story’s Equity Jurisprudence * thus :— 

It is upon the same ground that a Court of Equity proceeds 
where an instrument is so general in its terms asto release the 
rights of the party to property to which he was wholly ignorant that 
he had any title, and which is not within the contemplation of the 
bargain at the time when it was made. In such cases the Court 
restrains the instrament to the purposes of the bargain, and confines 
the release to the right intended to be released or extinguished. 
* # ES * Nor is it in every case where even a 
materialíact is mistaken or unknown without any default of the 
parties that a Court of Equity wil interpose. The fact may be 
unknown to both parties, orit may be known to one party and 
unknown to the other. Ifit is known to one party and unknown 
to the other, that will in some cases afford a solid ground for relief, 
as for instance where it operates asa surprise or a fraud upon the 
ignorant party. But in all such cases the ground of relief is not the 
mistake or ignorance of material facts alone, but the unconscientious 


* 13th edition, sections 145 and 147. 
(1) (1681) 1 Vern. 20 ; 23 Eng. Rep. 274. 
(2) (1713) 1 P. Will. 239 ; 24 Eug. Rep. 369. 


Vor. LV.) HIGH COURT. 


advantage taken by the party by the concealment of them. For if 
the parties act fairly and itis nota case where one is bound to 
communicate the facts to the other upon the Bund of confgence 
or otherwise, there the Court will not interfere. " 

Lastly it has been urged that by reason of tbe fact that the defen- 
dant was induced to execute the deed of gift there is an estoppel 
against the plaintiff. The estoppel is pleaded thus in the written 
Statement :— 

“The real fact is that the plaintiff, after he had sold all his 
properties to the defendant’s husband, made great efforts to get back 
the same from the defendant's husband Jadu, Nath Sircar dufing 
his life time, and although the defendant’s husband had a mind 
to make a gift of those properties in his favour he became dis- 
pleased with the plaintiff on account of his ill-treatment and oppres- 
sive behaviours and did not execute such a deed in his favour. 
Subsequently after the death of this defendants husband this 
defendant obtained the entire properties left by him in absolute 
right according to the provisions of ‘her husband's Will; where- 
upon the plaintiff entreated this defendant a good deal to make, 
a gift of the properties sold by him and told him that he had no 
claim against her husband for the administration and management 
of his. properties and for any work done by him during the time 
nor had he any claim for any money in that connection and 
that he had no claim whatever in that connection against the estate 
owned, hell and left by him, and accordingly executed on the 
a8th March 1922 the Nadabi or deed of release etc. (para 13). 

“This defendant, relying on the statements of the release 
executed by the plaintiff and also on his promise, made a gift of 
property worth at least 2 lakhs in the name of his mother for the 
benefit of him and his family, the- plaintiff's claim is barred by 
waiver, acquiescence and estoppel and the plaintiff is legally debarred 
from bringing the present suit.” 


Strictly speaking the averments set out above are not sufficient 
fora plea of estoppel. But it is not unreasonable to assume that 
they mean that the defendant in making the gift acted on the 
representation of the plaintiff that he would have no further 
claim ifthe gift was made and inas much as she did make it the 
plaintiff cannot be permitted to turn round and run contrary to 
the representation that he then made. There are, however, 
several difficulties in the way of this plea of the defendant being 
allowed. In the first place the defendant who derives her title 
through Jadu cannot plead any higher estoppel than Jadu could, 
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Civit, andin view òf the concealed fraud that Jadu was guilty ot, the 
1932. defendant can hardly plead an estoppel of this character, which 
— 


Swarnamoyee Dasi fter all, embodies a doctrine of equity. It had been pointed 





es me : : 
Poba Ghana out by the Judicial Committee in the case of Sarat Chandra 
Sarkar. Dey v. Gopal Chandra Laka (1) that the existence of the estoppel 
Mukerji and does not depend on the motive, or on the knowledge of 
Guha, FF. the matter on the part of the person making it and in 


that way it does not matter whether the plaintif’s intention in 
making the representation was fraudulent or was due to mistake 
or misapprehension and it is enough that the defendant was 
misfed. So far, however, as the present case is concerned, the 
defendant can hardly be permitted to take the plea of estoppel, 
claiming as she does- through Jadu through whose concealed ` 


fraud the plaintiff was kept in ignorance of his real rights. Then .- i 


again the essence of the doctrine is that the defendant should 
have been misled, but when none of the parties had any idea,- at 
the time, of plaintiff's rights to the Government Promissory Notes” - 
and the representation did not expressly include such rights, 
itis not possible to hold that the defendant was misled into think- 
ing that the plaintif was giving up such rights. 

In our opinion, the contentions urged on behalf of the 
appellants cannot succeed. We  accodingly. dismiss the appeal 
with costs to the respondent No. x only. 

The application not being pressed is rejected. 


A. T. M, Appeal dismissed. 
(1) (1893) L. R. 19 I. A. 203 ; I. L. R. 20 Calc. 296. ; 
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Before Mr. Justice H, R, Panchridge and Mr. Justice M. C. Ghose. 


PADMAMONI DASI 
v. 
KING-EMPEROR.* 


Calcutta Suppression. of Immoral Traffic Act (XIII B. C. of 1923), Sec. 6 (1)— 
Male persons alone liable to be punished—Females, if can be convicted for 
abetment of an offence under the said section —Undivided half of a house in 
the ownership of a woman—Other half in the possession of a prostitute— 
These facts, if amount to abetment of an offence under the said Act on the 
part of the former woman. 


That the substantive offence under Section 6, Sub-section (1) of the Calcutta 
“Suppression of Immoral Traffic Act is an offence of which only a male person 
* can be guilty, There is, however, no legal bar to the conviction of a female 
` for the abetment of an offence under Section 6, Sub-section (1) when the facts 


: justify it, If the legislature had intended to make females incapable of abetting 


the above offence it would have stated so in unmistakable terms. 


Where a female was the owner of an undivided half of the house in which a 
woman was leading the life of a prostitute it could not be held that that fact could 
amount to abetment of an offence under Section 6 (1) of the Calcutta Immoral 
Traffic Act on the part of the former. 


Appeals under Section 411 of the Code of Criminal Procedure. 
_ The facts of the case will appear from the judgment. 


Messrs. S. K. Sen and Bireswar Chatterjee for the Appellant in 
Criminal Appeal No. 693. 


Mr. Sures Chandra Talukdar for the Appellant in Criminal 
Appeal No. 694. 


Messrs. Khundkar and Anil Chandra Roy Chowdhury for the 
Crown. 


The following judgments were delivered : 


Panekridge, J.:—The appellant Braja Mohan Saha has been 
convicted of an offence punishable under Section 6, Sub-section (1) 
of the Calcutta Suppression of Immoral Traffic Act, 1923 and the 
appellant Padmamoni Dasi has been convicted of abetment of the 
offence of which the first appellant has been convicted, that is to 
Say, She has been convicted of an offence punishable under Sec- 


* Criminal Appeals Nos. 693 and 694 of 1931 against the orders of conviction 
passed by the Hon'ble Mr. S. K, Sinha, Chief Presidency Magistrate, Calcutta, 
dated the 23th August 1931, 
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tion 6, Sub-section (1) of the said Act read with Section rog of the 
Indian Penal Code. 

The facts of the case are as follows :—Inspector Madan Mohan 
Chakravarty of the Calcutta Police received instructions to watch 


_ a certain house numbered 12/6 Nilmoni Dutt Lane with a view to 


discover whether or not it was used asa brothel. He proceeded 
to watch the house during the early part of the night and he dis- 
covered that several men visited it. After having watched for 
two nights he entered the house in plain clothes. He found two 
men there and the girl in respect of whom the appellants have 
been convicted, namely, Durgabala Dasi with them on the 
verandah. Shortly after the appellant Braja Mohan arrived. 
While he was there another man arrived of the name of Rahimuddin 


_who has not been called as a witness for the prosecution. Investi- 


gation has established that the house is the joint property of the 
female appellant and the mother of the male appellant. The female 
appellant apparently led the life of a prostitute in her early days 
and she has borne three daughters the youngest of whom is the 
girl Durgabala who is now about 20 years old. One of these 
daughters is now in the keeping of a man and has nothing to 
do with this case and may be dismissed from our consideration. 
Apparently the second daughter was for some years the mistress 
of the male appellant and bore him a number of children. 
However, the male appellant and his mistress fell out and she is 
now being maintained by another man. 

With regard to Durgabala a body of evidence has been called 
to prove that she is following the profession of a prostitute and that 
men are introduced to her through the instrumentality of the male 
appellant. The inspector stated that he had obtained information 
from various informers whose names he was at first unwilling to 
disclose though he subsequently revealed them. In consequence 
of that information he was successful in getting into touch with 
various men who were in the habit of visiting the house. Certain 
of these men have given evidence. One Satya Charan Chakravarty 
who lives close to the house in question states that he has lived in 
the locality all his life ; that he is now 40 years old and that as long 
as he can remember the house has been used as a brothel. He 
further states that he knows both the male appellant and the female 
appellant and he has often heard them quarrelling over money. 
Panchu Ghose, another witness gives evidence to the same effect. So 
does the witness Munindra Nath Mitter. There are two other wit- 


nesses, Sukumar Ghose and Bhola Nath Sen who have given evidence 


VoL.:LV,) ; HIGH COURT, 


of the nature I have indicated. But for reasons which he states in 
his judgment the learned judge considers these two witnesses 
unworthy of credit and we, therefore, dismiss their evidence from 
our consideration. In addition there is the evidence of Satyadhan 
Chakravarty, Rabindra Nath Rudra and Ratindra Mohan Mukherji. 
Two of these witnesses state that they were introduced to the girl 
by the male appellant and that they sometimes paid money to him 
and sometimes to the female appellant. 

Various suggestions were put forward on behalf of the male 
appellant. It was said that he is a man of means and therefore 
has no temptation to maintain himself on the immoral earnings of 
Durgabala. It is stated that he inherited Rs. 9,500 from his uncle 
some ten years ago and that he owns a house. As regards the 
house the evidence is that it is mortgaged and is in possession of 
the mortgagee and that the appellant has to pay interest on the 
mortgage money so that the ownership of the house is of very little 
.Advantage to him. As regards the money he inherited from his 
uncle having regard to the mode of life he has admittedly been 
leading for some years it can safely be assumed that very little of 
that money is left. We do not think that he has been successful in 
showing that he has sources of income other than Durgabala’s immo- 
ral earnings. The witnesses may have exaggerated the part played 
by the male appellant in the conduct of the brothel but it is 
impossible to dismiss so substantial a body of testimony coupled 
with what the inspector saw with his own eyes. It is not without 
significance that when the male appellant was asked to account for 

“his presence in the house he described himself to the Inspector as 
a co-sharer. 

In the section it is provided that where a male person is proved 
to have exercised control, direction or influence over the 
movements of a prostitute in such a manner as to show that he is 
aiding, abetting or compelling her prostitution with any other 
person or generally it shall be presumed until the contrary is proved 
that he is knowingly living on the earnings of prostitution and the 
same presumption arises when he is proved to be living with, or 
to be habitually in the company of a prostitute in the same manner. 
We think that in this case there is ample evidence to show that the 
male appellant has been guilty of an offence punishable under 
Section 6, Sub-section (1) of the Calcutta Suppression of Immoral 
Traffic Act 1923, and we do not consider that the sentence passed 
by the learned Mgistrate is too severe. 


I now turn td the case of the female appellant. Mr. S. K. Sen 
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on her behalf has raised an interesting point of law. The substan- 
tive offence under Section 6, Sub-section (1) isan offence of which 
only a male person can be guilty, There are other sections, namely, 
sections 7, 8 and 9 which create offences which can be commuitted 
by persons of either sex but only a male person can be guilty of the 
substantive offence under Section 6, Sub-section (1) Mr. Sen 
argued that inasmuch as his client is by statute incapable of com- 
mitting the main offence under Section 6, Sub-section (1) she is also 
incapable of abetting such offence ; or in other words, she cannot 
be convicted under Section 6, Sub-section (1) of the Calcutta 
Suppression of Immoral Traffic Act read with Section 109 of the 
Penal Code. I was at first inclined to assent to this argument 
because I thought it possible that there was a distinction between 
& case where the law presumes a person by reason either of age or 
of sex physically incapable of committing the offence though 
capable of abetting its commission by another and a case like the 
present where a class of persons, namely females, is deliberately 
excluded from the scope of the section not by reason of any physi- 
cal incapacity to commit the offence but on grounds of policy with 
which the Court is not concerned. However, I have come to the 
conclusion that if the legislature had intended to make females 
incapable ot abetting the offence punishable under Section 6, 
Sub-section (1) it would have stated so in unmistakable terms. 
There may be the reasons which have induced the legislature to 
exclude females from the operation of the section without taking 
the further step Of rendering them incapable of abetting the offence 
under it when committed by a male person. It is instructive in 
this connection to compare Section 11 ot the Criminal Law’ Amend- 
ment Act 1885 (48 and 49 Victoria Chapter 69). That section 
enacts that any maleiperson, who in public or private, commits or 
is a party to the commission of or procures or attempts to procure 
the commission by any male person of any act of gross indecency 
(with another male person shall be guilty of misdemeanour. It 
Seems to me clear that Parliament when it desired to make both 
the offence of the commission ot the act of gross indecency) and 
also the procuring of such offence punishable in the case of male 
persons only considered it necessary to express its intention in plain 
language. I am of opinion that if we compare the section of the 
English Statute with the language of the Bengal Act XIII of 1923, 
we are justified in concluding that the local Legislature has not 
~seen fit to make the abetment of an offence under Section 6, Sub- 
section (1) of that Act punishable only in the case of a male person. 
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There is therefore in my opinion no legal bar to the conviction of 
the female appellant if the facts justify it. We are, however, both of 
of opinion that in the circumstances of this case the evidence does 
not justify such a conviction. To be guilty of abetment the appellant 
must intentionally aid the doing of the offence of which the male 
appellant has been convicted. In so far as there is evidence against 
the female appellant it proves not that she aided the male appellant 
but that she was herself guilty of conduct which but for her sex 
would have been punishable as a substantive offence under Section 6. 
The mere fact that she was the owner of an undivided balf of the 
house in which Durgabala was leading the life ofa prostitute is not 
in our opinion a fact amounting to abetment on her part. 

That being so, the appeal of the female appellant is allowod and 
her conviction and sentence are set aside. 

She will be discharged from her bail bond and set at liberty. 

The male appellant will surrender to his bail and serve out the 
remainder of the sentence. 

M. C. Ghose, J, :—I agree. 
S. K. R Appeal No. 693 allowed : 
Appeat! No. 694 dismissed. 


Before Mr. Justice H. R. Panckridge and Mr. Justice M. C. Ghose. 


SOROJ KUMAR CHAKRAVARTY AND OTHERS 
| D 
KING-EMPEROR.* 


Indian Evidence Act (I of 1872), Sec. 11, Scope of —Relevancy of evidence— 
Evidence of preparation—Evidence otherwise relevant, not rendered inad- 
missible by Sec. 54 Of the Indian Evidence Act—Omission to produce 
material witness by the prosecution, effect of—Fury, if can be asked to make 
legal presumptions in favour of veracity of witnesses—Verdict of the fury, 
when can be titerfered with by the High Court. 

- Where in a charge under Section 19 (f) of the Arms Act evidence was admitted 
to the effect that \the witness had seen the accused to show a revolver, similar in 


* Criminal Appeal No. 812 of 1931 against the order of T. Ellis, Esq,: 


‘Sessions Judge of Backerganj, dated the 7th August, 1931, 
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size to that exhibited in the case, to another co-accused and further the Sub- 
Inspector of Police was allowed to prove that the said witness had reported the 
above incident to him : : 

Held, that the evidence of the witness was relevant by reason of Section 11 
of the Indian Evidence Act even if it is assumed that it was not relevant under 
Section 14. 

Held further, (1) That that he was seen showing the revolver to a com- 
panion with whom it was suggested he was conspiring . “to commit dacoity would 
be rele vant as evidence of preparation. 

(2) That if evidence is otherwise relevant it is not rendered inadmissible by 
reason of Section 54 of the Evidence Act merely because it shows bad character 
or the commission of offences other than the offence with which the accused is 
charged. 

That the omission to call material witnesses by the prosecution deprives the 
defence of opportunities of eliciting from the absent witnesses facts that may 
discredit the prosecution case and where such omission prejudices the accused the 
question about the propriety of directing a retrial arises. 

That the jury cannot b2 asked to make any legal presumptions in favour of 
veracity of witnesses though it is open to the Judges to warn Juries against 
rejecting testimony for no reason. 

Emperor v. Tosem Ali (1) followed. 


That the direction to the jury as to legal presumiptions in favour of veracity of 
witnesses cannot bs made a ground for allowing an appeal unless such direction 
has caused prejudice to the accused. . . . 


"Tofuddi and others v. Emperor (a) and Ambar Ali v. Emperor (3) followed. 


That bsfore the High Court can interfere with the verdict of the jury, the 
Court must bz reasonably satisfied that not only has the Sessions Judge mis. 
directed the jury but that his misdirection has caused the jury to come to a con- 
clusion which is in fact wrong. 

Appeal by the Accused under Section, 410 of the Criminal Proce- 
dure Code. 

The material facts appear from the judgment. 

Mr. Radhica Ranjan Guha for the Appellants. 

Mr. Khundkar and Mr Anil Chandra Ray Chowdhury for the 
Crown. 


The judgment of the Court was as follows : 

Panckridge, J. :—The appellants in this case are three out of 
five young men who have been tried by the learned Sessions Judge 
of Backarganj and a jury of five persons. The appellants together 
with one Noni Gopal Sen Gupta were charged with an offence puni- 
shable under Section 1g (f) of the Arms ‘Act, and together with 

(1) (1931) I. L. R. 58 Calc. 1095. 
(2) Unreported Criminal Appeal No. 389 of 1931. 
.3) (1928) 33 C. W. N. 55; 48C.L. J, 473- 
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Nani Gopal Sen Gupta and Sudhir Ranjan Chakrabarti of offences 
punishable under Sections 399 and 395/120 B Indian Penal Code. 
Accepting the majority verdicts of the Jury the Sessions Judge 
has convicted Soroj Kumar Chakrabarty under Section r9 (f) of 
the Arms Act and Sections 392/120B Indian Penal Code and 
sentenced him to concurrent terms of 3 and 234 years rigorous 
imprisonment. He has convicted Manmotha Nath Das and 
Narendra Nath Sen under Sections 392/120 B Indian Penal 
Code only and sentenced them to 2 and 2% years rigorous im- 
prisonment respectively. The appellants were acquitted on the 
-other charges and the two persons charged with them on all the 
charges, 

The prosecution case is set out in great -detail in the charge 
of the learned Judge; it will be sufficient if we recapitulate the 
main points in it. On January 25th, 1931 Nani Gopal and an 
unknown person engaged a boat belonging to the Manji Sheikh 
Ala Baksha at Barisal. The . Ghat Manjhi requested them to 
enter particulars of their identity in a book which is kept for that 
purpose. Itissaid the entry was made by Nani’s campanion who 
wrote in the book the name of a fictitious person. Nani went 
with Ala Baksha to another Ghat where the three appellants joined 
the boat bringing with them their bedding and a bundle. The 
Manjhi on the instructions of his passengers took the boat toa 
place called Banerji’s Aa? where the whole party spent the night 
on boat. The next day was spent in travelling, some of the party 
disembarking from time to time to buy provisions. On the next 
day January 27th the boat arrived at a place called Dhemara a 
little after dusk, It so happened that there had'recently been 
‘a dacoity in the neighbourhood and the inhabitants were appre- 


hensive and suspicious of strangers. This explains the fact that ' 


the next morning the local Daffadar Keramat Ali accosted Nani 
and Monmatha who had gone ashore. If Keramat Aliis to be 
bélieved Nani gave information as to the identity of himself and 
his companions that was partly true and partly false. In the 
afternoon Naren and Manmatha visited the house ofone Tarak 
Kundu said to be the wealthiest inhabitant of Dhemara. Ramesh 
Kundu, Tarak's nephew, was at home. The visitors enquired if 
there was any one there who knew cf a cure for pthisis, Ramesh 
replied there was not. Manmatha and Naren talked to one another 
in English which Ramesh does not understand. They also asked 
questions as to the topography of the Kundu establishment 
which itis suggested indicated a highly suspicious curiosity. On 
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leaving Tarak's house they passed by a pit in which was a man 
named Gopal Chandra Pal engagel in the preparation of bricks 
required for alterations to the house. He was not visible to Naren 
or Manmatha and he heard one of them say to the other in 
Bengali *Kundu's house is good and the approach is good." The 
words taken in connection with the recent dacoity aroused his 
suspicions and he reported the incident to Tarak. The result 
was that after dark a party of so or 6o villagers under the leader- 
ship of the Daffadar Keramat Ali went to the river to examine 
the boat. They found it just getting under way and called to the 
occupants to bring it to the bank; this they did but before the - 
boat reached the bank something was dropped from it at the junc- 
tion of two Khals, The Manjhi and passengers were made to 
leave the boat which was searched, and amongst other things were 
found electric torches, turpentine and mercolized wax. The prose- 
cution case is that there was also found a:cartridge of continental 
make. None of the villagers recognised it as such though its 
weight aroused their suspicions. The passengers, the Manjhi 
and the objects found were taken to the Naib’s Kutchery where 
they were kept for the night. The next day (January 29th.) they 
were taken in the boat to the Thana at Wajirpur. It is said that 
es route forthe Thana Monmotha attempted to bribe Keramat Ali 
to throw away the cartridge. : 

At Wazirpur the  Daroga recorded a first information 
and drew up a search list. As it was‘late he did not send 
these prisoners to Barisal until the goth. On the 3oth the 
Daroga also made a fruitless search on jhe river bank for the 
article that the villagers said had been dropped from the boat 
on the evening of the 28th. On the grst the search was 
resumed. Nets proved useless but eventually Keramat Ali who 
in company with the police officers was searching the river bottom 
by diving brought up a bundle containing two revolvers, 18 live 
cartridges and 1 expended cartridge. 

Expert evidence has proved the revolvers to be of Belgian and 
the cartridges of French manufacture. The cartridges (including 
the one found in the boat on the 28th) fit the revolvers. Neither 
revolvers nor cartridges of this type are procurable from dealers in 


arms and ammunition in India. 


No evidence was called for the defence, but in their statements 
the appellants suggested various innocent explanations of their visit 
to Dhenowria and to the Kundu's house. , l 

The main points in the prosecution case that are attacked are 
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the finding of the cartridge on the 28th and the finding of the 
revolvers and ammunition in the river on the 31st. 

It is said that the article found on the 28th wasa pen or pencil 
cap and that a cartridge has been subsequently substituted for it. 
Similarly it is suggested that the revolvers were only found in the 
river because they were put there by the police. This is attributed 
to Bhutnath Mukherjee, a Sub-Inspector, who arrived from Barisal 
on the morning of the 31st having been specially deputed to assist 
in the investigation. , 

We will now proceed to deal with the various criticisms that 
have been directed against the learned Judge's conduct of the trial. 
First, it is said that inadmissible evidence has been admitted 
against Saroj Kumar. P. W. 26 Abdul Kazem Kazi has stated that 
on January 6th he saw Saroj show Manmotha a revolver similar in size 
to those exhibited in the case. P. W. 27 Dabiruddin Ahmed, Sub- 
Inspector of Police, proves that P. W. 26 reported the incident 
to him on January 7th. In dealing with this evidence the learned 
Sessions Judge observes,—‘‘The only reason why I allowed this 
evidence to be recorded is that the Crown wished to use it not to 
show any association of Saroj with Manmatha, nor to show that 
Saroj was in possession of a revolver which might have been one 
of the two in the case, but in order to show that a revolver was not 
an unfamiliar thing to Saroj that is the only reason why this 
evidence has been brought on record and'that is the only light in 
which I want you to consider it." 

The learned Advocate for the appellant urges that the evidence 
of P. W. 26 amounts to evidence of tlie bad character of Saroj 
and is irrelevant by reason of Section 54 of the Evidence Act. 
We take it the learned Judge considered it relevant under the 
provisions of Section 14. Even assuming he was wrong in this we 
are of opinion that the evidence was relevant by reason of 
Section 1r. One of the íacts in issue was the possession of a 
revolver on January 28th. Having regard to the difficulty of 
obtaining and disposing of fire arms in this country, the fact that 
three weeks previously the accused was displaying a revolver similar 
in size and appearance to that with the possession of which he was 
charged made in our opinion the fact in issue highly probable. 
Moreover that he was seen showing the revolver to a companion 
with whom it was suggested he was conspirinz to commit dacoity 
would in our opinion be relevant as evidence of preparation. 

As regards Section 54 it must always be borne in mind that if 
evidence is otherwise relevant it is not rendered inddmissible 
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merely because it shows bad character or the commission of offences 
other than the offence with which the accused is charged. 

It is next said that the learned Judge was in error in disallowing 
certain questions put in cross-examinition to the witness Tarak 
Kundu. In examination-in-chief the witness identified the cartridge, 
Exhibit I found on January 28th. In cross-examination the follow- 


“ing question was asked “If any ofe says that the article you 


recovered that night looked like the cap ofa pen would you agree 
with him?” This was disallowed. Seeing that the witness had 
actually identified Exhibit Tas the article recovered on the 28th. 
There was strictly speaking no relevance in the witness’s opinion 
whether or not Exhibit I resembled a pen cap. 

It would have been different if the witness had. been referring 
to an object not produced and described by him as a cartridge, 
or if it had been shown that before he heard its nature he had 
described it as a pen cap or like a pen cap. 

In cross-examination however it is usual to allow some latitude 
and it appears to us that the learned Judge might well have allowed 
this line of cross-examination to proceed a little further, This 
would however have been a relaxation in the rules of evidence to 
which the accused were not entitled. Moreover it would have led 
nowhere since in our opinion the identity of the object found in 
the boat with Exhibit I was proved to demonstration. 

It is further made a ground of complaint that material witnesses 
have not been called and that the learned Judge has not directed 
the jury as to the inferences they were atliberty to draw from the 
absence of these persons from the witness box.  * 

Two of such witnesses, the Post Master Nakul Samaddar and 
Jatindra Nath Chatterjee, are. named in the First Information 
Report but their evidence has little bearing on the matter as they ` 
are merely described as having interrogated the accused persons on 
their arrival at Dhewaria. It is next pointed out that only one of 
the signatories to the search list made out by the Daroga has given 
evidence. In our experience it is not usualto call every search 
witnesses and it should also be remembered that what took place 
at Wazirpur was not strictly speaking: a search at all, but merely 
the making of a catalogue of the articles that the Daffadar had 
seized on the previous evening. It is common ground except with 


‘regard to Exhibit I that all these articles were in fact seized at that 
"time. 


The appellants are on firmer ground when they complain of 
the non-production of Amzad Ali Chowkidar who searched the 


t 
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boat at Dhamuria, Itis clearly no answer to this objection to say 
as the learned Deputy Legal Remembrancer did, that if the jury 
did not believe the Daffadar they would not believe the Chowkidar. 
The point of course is that unless all the material witnesses are 
called the defence is deprived of opportunities of eliciting from 
the absent witnesses facts that may discredit the prosecution case. 

If we were of opinion that the failure to examine Amjad Ali 
may have prejudiced the appellants we should have to consider 
the propriety of directing a retrial. 

We now come to the most'important point raised in the appeal. 
This is concerned with the witness Gopal Chandra Pal who claims 
to have overheard the words that passed between Monmatha and 
Naren on the subject of the Kundu * Bari." 


The learned Judge directed the Jury as follows :—It is urged 
by the defence that this is a false statement and must be entirely 
rejected. But you will remember that there is a presumption in 
law that a witness who comes to Court and deposes on oath should 
be believed until there is good reason established to disbelieve 
him. There is no reason put forward at all as to why Gopal 
should be disbelieved. Merely to thunder at a witness “I put it 
to you that all you say is false” is not the same thing as to establish 
a reason why that evidence should be regarded as false. 

It is in our opinion unfortunate that the learned Sessions 

: Judge has either overlooked or forgotten the judgment of this Court 
in the Emperor v. Tazem Ali (1). That was a case of a capital 
sentence submitted to the Court under Chapter XXVII Criminal 
Procedure Code and there were also appeils by the person sen- 
tenced to death and by his co accused. 

The Court consisting of Rankin, C. J. and Graham and 
Mallik, JJ. directed a retrial. The same learned Judge who tried 
the case now before us had then directed the Jury as follows :— 
“It is of course a presumption in law that a witness should be 
believed while deposing on oath. In other words, you should accept 
what these witnesses say as being true, until the defence give you 

- some reason to reject thier evidence as being tainted.” 

Rankin, C. J. in delivering the judgment of the Court observed 
that it is a direction which cannot be supported and he proceeds 
to show not only that such a direction may operate most unfavour- 
ably to the accused unless accompanied by other directions which 
butforit would be quite unnecessary, but that when analysed with 
regard to the conditions under which at the present day at any rate 


(1) (1930) I. L. R. 58 Calc, 1095. 


445 


CRIMINAL. 


1932. 


——— 


Soroj Kumar 
Chakrabarty 


v. 
King-Emperor. 


Panckridge, 9. 


$ 


446. 


CRIMINAL. 


1932. 
oS] 


Soroj Kumar 
Chakrabarty 


v. 
King-Emperor. 
Panckridge, F. 


—— 


THE CALCUTTA LAW JOURNAL, [Vor. LV. - 


trials are conducted it is almost meaningless. -Towards the close 
of his judgment he says :— : 

“There seems to be a danger lest learned Judges should get 
into the habit of employing this kind of direction, which seems to 
me to be confused and unfair,” and later “ I desire to see this kind 
of direction abandoned altogether." 

The charge before us shows that the danger to which the 
learned Chief Justice referred is a real one, and that the hope he 
expressed has not been fulfilled. ' 

By all means let Judges warn juries against rejecting testimony 
for no reason whatever, but the less that is heard of legal presump- 
tions in favour of veracity, the better. 


The question therefore is what course we should take with 
regard to this direction which we have no doubt offends against 
the principles laid down in Z'asem Als case (1). 

Our attention has been drawn to the unreported case of Z'ofuddi 
and others v. Thee Emperor .(2). That was a decision of 
Rankin, C. J. and C. C. Ghose, J. The direction was similar to 
that: in Z'azem Als case (1) and with regard to that case 
Rankin, C. J. says that the proposition “was there laid down in 
a manner which I was satisfied was really prejudicial to the accused. 
In the present case I do not think it is possible to suppose that 

texposition was prejudicial.” The appeal was dismissed. 

Ambar Ali v. The Emperor (3) also indicates that a direction of 
this sort is not a ground for allowing an appeal unless prejudice has 
been caused. 

It wil be observed that the case before us differs in many 
respects from Zasem Alts case (1). In that case the direction was 
given in respect of the evidence of the whole body of the prosecu- 
tion witnesses here only in respect of the evidence of one witness 
out of more than thirty. In Z'azem Ali’s case (1) the learned Judge 
omitted to point out that the presumption in favour of veracity if it 
exists, applied as much to the defence as to the prosecution 
witnesses. : i 

The appellants before us called no evidence so this consideration 
is absent. ; f 

By Sub-section (2) of Section 423 Criminal Procedure Code 
nothing in that section shall authorise the Court to alter or reverse 
the verdict ofa jury unless it is of opinion that such verdict is erro- 


. (1) (1930) I. L. R. 58 Calc. 1095. 
(2) Appeal No. 389 of 1931. 
(3) (1928) 33 C. W. N. 55; 48 C. L. J. 473. 
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neous owing to a misdirection by the Judge or to a misunderstand- 
ing on the part of the jury of the law as laid down by him. 


-In other words before- we can interfere we must be reasonably 
satisfied that not only has the learned Judge misdirected the jury 
but that his misdirection has caused them to come to a conclusion 
which is in fact wrong. 


Having weighed the evidence we find the conclusion irresistible. 


that the jury were right in finding the appellants guilty. The most 
important feature of the case is the discovery of the cartridge 
Exhibit I on the evening of January 28th. In our opinion the 
documentary evidence (¢.¢. the First Information Report, the Station 
Diary, and the telegram despatched by the Daroga to Barisal) 
demonstrates beyond the possibility of doubt that Exhibit I was 
produced at the Thana by Keramat Ali on the 29th. It is inconcei- 
vable that a pen or pencil cap could have struck the villagers as a 
heavy object or aroused their suspicions. Once the discovery of 
Exhibit I is accepted as genuine the suggestion that the Barisal 
Police can have placed in the river the revolvers of continental 
manufacture to correspond with it becomes fantastic and once it 
is accepted that a member of the party had in his possession arms 
and ammunition it is impossible to assign any interpretation but an 
unfavourable one to the visit to Tarak Kundu's house or to the 
conversation oyerheard by Gopal Chandra Pal. 


Gopal Chandra's evidence is of a kind which naturally is viewed 
with some suspicion, we think however that the fact that the report 
made by him to Tarak Kundu was the thing that eventually resulted 
in the seizure of the appellants and their effects is a satisfactory 
guarantee of its truth. i 


The result is that these appeals must be dismissed. We cannot 


accede to the plea of the appellants learned Advocate for a reduc- 
tion of the sentences.. 


The circumstances can leave us in no doubt that the appellants 
were planning an armed attack upon the Kundus' house which 
would have been carried out, possibly with fatal consequences, but 
for the energy and good sense of Keramat Ali. 

M. C. Ghose, J.—1 agree. 


S, K, R. Appeals dismissed, 
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Before Mr. Justice H. R. Panchridge and Mr. Justice M. C. Ghose. 
RAGHUBIR KAHAR 

v. 
THE KING-EMPEROR.* f 


Criminal Procedure Code (V of 1893), Chapter XXI, if applies to Presidency 
Mayistrates—Sec. 254, if mandatory and applicable to Presidency Magis- 
trates —Sec. 352 (4)—Presidency Magistrates, when excused from framing 
a charge—Warrant case—O mission to frame a charge not resulting in 
failure of justice, efect of. 


That chapter XXI of the Code of Criminal Procedure applies to a Presidency 
Magistrate as much as to other Magistrates except where Presidency Magistrates 
are specifically excluded from its operation. 


Under section 254 of that chapter a Magistrate has no discretion as to whether 
he should frame a charge in writing or not. The sectionis mandatory anda 
Magistrate is prima facie bound to frame a charge. This section is applicable to 
Presidency Magistrates as well as to other Magistratés, 

Mahomed Rafique v. King-Emperor (1) followed. 


Presidency Magistrates are only excused from framing a charge in cases in 
which no appeal lies as provided in section 362, sub-section (4) of the Code of 
Criminal Procedure. t 


That where a Magistrate omits to frams a charge in a warrant case and no 
objection is taken before the Magistrate as to the absence of a formal charge and 
where the circumstances of the case indicate that no failure of justice has been 
occasioned by the defective procedure adopted by the Magistrate, the conviction 
may be upheld without ordering a retrial. | 

Appeal by the Accused under section 411 ofthe Code of Criminal 
Procedure. l 

The material facts appear from the judgment. 

Mr. Bireswar Chatterjee for the Appellant. 

Mr. Nirmal Chandra Das Gupta for the Crown. 

The judgment of the Court was as follows :— 

Panekrldge, J,:—In this case the learned Additional Presi- 
dency Magistrate has convicted the accused of an offence punishable 
under section 420/75 of the Indian Penal Code and sentenced him 
to undergo rigorous imprisonment for two years. A certain defect 


* Criminal Appeal No. 915 of 1931 against the order of Mr. J. K. Biswas, 


Addl. Presidency Magistrate, Calcutta, dated 5th November 1931 in the matter of 
- a conviction and sentence under section 420-75 Indian Penal Code. 


(1) (1925) 43 C. L. J, 100. 4 
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in the Procedure has been pointed out to us. It is that there is no 
formal charge framed a8 contemplated by section 254 of the Crimi- 
nal Procedure Code. This was a warrant case and the provisions 
asto the procedure to be followed. in the trial of a warrant case by 
a Magistrate are laid down in chapter-21 of the Code. That chapter 
applies to a Presidency Magistrate as much as to other Magistrates 
except where Presidency Magistrates are specifically excluded from 
its operation. Under section 254 it is not within the discretion of a 
Magistrate whether he should frame a charge in writing or not. 
The section is mandatory and he is prima facie bound to frame a 
charge. Itis obvious that this section is applicable to Presidency 
Magistrates as well as to other Magistrates. If one turns to sec- 
tion 362 sub-section (4) of the Code of Criminal Procedure it is 
plain that the Presidency Magistrates are only excused from framing 
& charge in certain cases, namely, cases in which no appeal lies. 
This was an appealable case and it was, therefore, incumbent upon 
the Presidency Magistrate to frame a charge under section 254. 
The duty of a Presidency Magistrate in this respect has already been 
made clear in the judgment of C. C. Ghose and Duval JJ., in 
the case of Mokamed Rafique v. King-Emperor (1). The head-note 
of the judgment runs as follows :—“ In a warrant case it is impera- 
tive on the Magistrate to draw up a formal charge against the 
accused in manner indicated in section 254 of the Code of Criminal 
Procedure. ” 

^. We have to consider whether in the circumstances of the case it 
is necessary for us to set aside the conviction and send the case back 
for a retrial, The evidence was to the effect that a party of villagers 
met the accused. The accused offered to show one of the older 
members of the party the way to the address to which he wished to 
go. This offer was accepted and the accused took this man to pre- 
mises No. 14 Clive Street which was not the house to which he 
desired to go. The property of the complainant contained in a 
steel trunk was left with a boy named Budh Sagar nephew of the 
man when the accused took the man with him to 14 Clive Street. 
When the accused returned he told the boy Budh Sagar that his 
relatives wished to see him at 14 Clive Street. Budh Sagar accord- 
ingly went to the place where the accused said his relative was and 
having failed to find him there returned and found that the accused 
and his box had disappeared. The complainant, that is to say, the 
man who had been taken by the accused to 14 Clive Street, searched 
for the accused and after two days got him arrested. We think that 
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with regard to this the Magistrate was perfectly right in coming to 
the conclusion that having contrived to secure the departure of the 
boy Budh Sagar the accused made off- with the box. We are of 
opinion, however, that the facts established constitute not cheating 
but theft. We think also that having regard to the fact that no 
objection was taken before the learned Magistrate as to the absence 
of a formal charge and having regard to the circumstances of the 
case generally no failure of justice has been occasioned by the 
defective procedure adopted by the Magistrate. In the circumstan- 
ces, for the conviction under section 420-75, we substitute a convic- 
tion under section 379-75. The accused had been previously 'con- 
victed and we do not think that the sentence is too severe or ought 
to be altered. > 


We direct that a copy of this judgment be transmitted to the 
Chief Presidency Magistrate with a direction to have to draw the 
attention of the other Presidency Magistrates to our otservation 
with regard to thé necessity of framing a formal charge in an appeal- 
able warrant case. : 


The appellant will surrender to his bail and serve out the 
Sentence. 


M. C. Ghose, J. :—I agree. 
S. K. R. . ^ Appeal dismissed, 
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PRESENT: Lord Tomlin, Lord Macmillan and Sir Dinshak Mulla. 
P. M. A. M. VELLAIYAPPA CHETTY AND OTHERS 
v. 
NATARAJAN AND ANOTHER. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT Mannas.] 


Hindu Law—Sudra illegitimate son, status of —Right of maintenance out of 
joint family property. 

The illegitimate son of a Sudra by a continuous concubine has the status of a 
son and is a member of the family, and the share of inheritance allotted to him is 
not merely in lieu of maintenance, but in recognition of his status as a son anda 
member of the family. 


Ranoji v. Kandiji (1), dissented from, and Saduv. Baisa (2), Sogendra 
Bhuputi v. Nittyanund Man Singh (3), approved. 

Though not entitled to demand a partition of the joint family property, the 
Sudra illegitimate son is entitled, as a member of the family, after the death of his 
putative father, to maintenance out of the joint family property in the hands of 
the father’s surviving collaterals and co-parceners where the father died undivided 
leaving no separate property and no legitimate son and the Court may award not 
only future maintenance for life but also, subject to the law of limitation, arrears 
of past maintenance accrued due in the father’s lifetime, and may secure such 
maintenance by a charge on the joint family property. 

Quare, as to the rights of the Sudra illegitimate son to maintenance out of the 
joint famiy property where the father left separate property or where such sepa- 
rate property was not sufficient for his maintenance. 


Case-law reviewed. 


Appeal No. 71 of 1928 from a judgment and decree, dated the 
6th December 1926, ofthe High Court, Madras, Appellate Juris- 
diction, modifying a judgment and decree, dated the 16th January 
1925, of the same High Court on its Original Civil Jurisdiction. 


The facts of the case are fully set out in their Lordships’ judg- 
ment. The main question for determination on the appeal was, 
whether the illegitimate sons of a Sudra by a continuous concubine 
were entitled to maintenance against the collateral co-parceners of 
their putative father. 


(1) (1883) I. L. R. 8 Mad, 557. (2) (1878) I. L. R. 4 Bom. 37. 
(3) (1885) I. L. R. 11 Calc. 702 ; on appeal (1890) L, R. 17 I. A. 128, 
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Dunne, K. C. and Narasimham for the Appellants. 

W. Wallach for the Respondents. 

. Their Lordships’ judgment was delivered by 

Sir Dinshah Mulla :—This appeal arises out of a suit instituted 
in the High Court of Madras by the illegitimate sons and an illegi- 
timate daughter of P. M. A. Muthiah Chetty, a Sudra by caste, by 
& continuous concubine, for past and future maintenance against 
their father. Muthiah Chetty owned no separate property, but he 
was joint with his uncles and uncles’ sons, and the joint family 
possessed considerable properties. The plaintiffs claimed that the 
maintenance should be charged on the joint family properties. The 
suit was filed on the 18th September, 1919. Muthiah Chetty died on 
the 21st April 1921, and after his death the plaint was amended, and 
the uncles and uncles’ sons were brought on the record as 
defendants -Nos. 2 to 5 as his surviving co-parceners and legal 
representatives. 

The learned Judge who tried the case awarded maintenance 
to each son at the rate of Rs. 100 per month from the date of the 
institution of the suit for life, and to the daughter at the rate of 
Rs. 50 per month until she attained the age of 18 years, and the 
maintenance was made a charge on certain joint family property. 
On appeal the High Court confirmed the decree so far as it related 
to the sons’ claim for maintenance, but reversed it as regards the 
daughter's claim on the ground that an illegitimate daughter was 
not entitled to maintenance out of joint family property. From that 
decree of the High Court defendants Nos. 2 to 5 have brought the 
present appeal. 

Three questions were raised at the NE of this cnet: 
viz. — 

(1) Whether the illegitimate son of a Sudra by a continuous 
concubine is entitled, after the father’s death, to maintenance out of 
properties held by the father jointly with his collaterals as members 
of an undivided Hindu family, where the father has left no separate 
property and no legitimate son ; 

(2) whether, ifso, he is entitled to maintenance for his life or 
during minority only ; 

(3) whether he is entitled to arrears of maintenance accrued due 
in his father’s lifetime. 


These questions were also raised before the High Court and the 
High Court answered them in favour of the sons. It was conceded 
on behalf of the appellants that there have been cases in India in 
direct support of the judgment of the High Court, but it was argued 
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that those decisions were not founded on any text of the Hindu law, 
and that unless there was a text to support it the sons’ claim should 
be disallowed. - 

The rights of illegitimate sons are considered in the Mitakshara, 
Chapter I, section 12. The section is headed “ Rights of a son by 
a female slave, in the case of a Cudra’s estate, ” and consists of three 
verses which are as follows :— 

“zx, The author next delivers a special rule concerning the 
partition ofa Cudra’s goods. ‘Even a son begotten by a Cudra on a 
female slave may take a share by the father’s choice. But, if the 
father be dead, the brethern should make him partaker of the 

.moiety of a share: and one, who has no brothers, may inherit the 
whole property, in default of daughter's sons.’ 

“a. The son, begotten by a Cudra ona female slave, obtains a 
Share by the father's choice, or at his pleasure. But, after [the 
demise of] the father, ifthere be sons ofa wedded wife, let these 
brothers allow the son of the female slave to participate for half a 
Share: that is, let them give him half [as much as is the amount of 
one brother's] allotment. However, should there be no sons ofa 
wedded wife, the son of the female slave takes the whole estate, 
provided there be no daughters of a wife, nor sons of daughters, 
But, if there be such, the son of the female slave participates for half 
a share only. 

“3. From the mention of a Cudra in this place [it follows that] 
the son begotten by a man of a regenerate tribe ona female slave 
does not obtain a share even by the father's choice, nor the whole 
estate after his demise. But, if he be docile, he receives a simple 
maintenance, "—(Stokes Hindu Law Books, p. 426.) 

It has been held in India that the text of Yajnavalkya, cited in 
verse r and the commentary onthe text refer to the estate ofa 
separated householder. The view so taken has not been contested 
before their Lordships. See Ranoji v. Kandiji (1); Parvathi v. 
Thirumalai (2); Ramalinga  Muppan v. Pavadai Goundan (3); 
Gopalasami Chetti v. Arunachellam Chetti (4). 

It is to be observed that verses 1 and 2, which relate to a Sudra 
son, make no mention of maintenance where the father has left no 
property to which the son can succeed. 

The father having died undivided in the present case, and the 
text being silent as to maintenance, the case stands outside the text. 


(1) (1885) I. L. R. 8 Mad. 557 (561). (2) (1887) I.L. R 10 Mad. 334 (343). 
(3) (1902) I. L. R. 25 Mad. 519 (522, 523)» 
(4) (1994) L. L. R. 27 Mad. 32 (36). 
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But this, in their Lordships’ opinion, is not sufficient to cause the 
rejection of the plaintiff's claim if it can be sustained on some prin- 
ciple recognized by the Hindulaw. The High Court have held 
that there is such a principle, that principle being that where under 
the Hindu law a person is excluded from inheritance to property or 
from a share on partition of joint family property, he is entitled to 
maintenance out of that property, and that the present case is such 
a case, The matter was thussummed up by Krishnan J. in his 
judgment :— i 

“The text does not expressly deal with maintenance of Sudras it 
is true, but the authorities are quite clear that when the illegitimate 
son cannot ask fora share he is entitled to get maintenance from 
his putative father's joint family estate even in the hands of his 
coparceners. ” : 

Their Lordships will therefore, proceed to examine the 
authorities. 

The first case in order of date is Ranoji v. Kandiji (1). In that 
case the High Court of Madras held that an illegitimate son does 
not become a coparcener by birth, that he cannot, therefore, 
demand a partition against his father's brother's sons of property 
held by the father in coparcenery with them, and that he is entitled 
to maintenance only. Muttusami Ayyar J. said :— 

“The illegitimate son, it will be observed, does not become a 
coparcener. He is ordinarily entitled only to maintenance and in 
the case of?Sudras this right to maintenance is in certain cases to be 
satished by the allocation not of a share, but of a portion of the 
estate equal to half a share. " 

It appears from the judgment thatin the view of the learned 
Judge the share of inheritance provided for the illegitimate son was 
not in recognition of his status as a son oran heir, but that it was 
merely in lieu of mainterrance, the maintenance being represented 
by the specified share of inheritance. 

The next case is Ananthaya v. Vishnu (2). The suit was by an 
adult illegitimate son of a Brahman against the legitimate son of his 
father for maintenance out of joint family property which had passed 
to the legitimate son by survivorsbip. As the plaintiffs father 
belonged to a twice-born class, his case came within the terms of 
verse 3, and he could claim maintenance only, but two questions 
were raised on both of which the verse was silent, namely, whether 
the plaintiff, being an adult, was entitled to maintenance, and, if so, 


(1) (1885) I. L. R. 8 Mad. 557 (561). 
(2) (1894) I. L R. 17 Mad. 160. 
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whether maintenance could be made a charge on the joint family P.C. 


property. Both these questions were answered in the affirmative. 1931. 

On the first question Muttusami Ayyar J., said that the maintenance P. wre M. 

provided for in verse 3 was in lieu of inheritance as in the case of Vellaiyappa Chetty 
v 


females of the family and disqualified heirs, and that it should, Natarajan. 
therefore, be awarded for life. On the second question the learned. pinskah Mulla 
Judge said :— . == 


“As the maintenance awarded is the result of exclusion from 
inheritance, and as the Hindu theory is that family property consti- 
tutes assets from which charges in the nature of maintenance, &c., 
are to be made, the maintenance decreed to an illegitimate son may 
be secured on the family property asin the case of a female mem- 
ber, by being declared to be a charge. ” 

Pausing here, and reading this and the preceding case together, 
it would appear that in the opinion of the learned Judges the share 
allotted to the illegitimate son of a Sudra was in lieu of maintenance, 
and that the maintenance provided for the illegitimate son 
of one who belonged to a regenerate class was in lieu of 
inheritance. 

After these cases in date comes Gopalasami Chetti v. Aruna- 
chellam Chetti (1). The suit was by an illegitimate son for his share 
in his father's estate, or, in the alternative, for maintenance against 
the father's adopted son and his brother's son with both of whom 
the father was joint at his death. The claim for a share was dis- 
allowed, but maintenance was decreed out of the joint family pro- 
perty. Arrears of maintenance for nine years priorto the suit were 
also allowed, being presumably arrears accrued due during the 
father’s lifetime. It would appear from the judgment that the son's 
right of maintenance was not even contested, and that the only 
questions argued were as to the scale of maintenance and the arrears 
of maintenance. 

The last case on the subject cited to their Lordships was 
Panchepayesa Odayar v. Kanaka Ammal (2). In that case a Sudra 
died leaying a concubine and an illegitimate son by her. The suit 
was for maintenance by the concubine and the son against the 
undivided brother of the deceased out of the joint family property 
in his hands. The Subordinate Judge awarded maintenance to the 
son until majority and to the mother for life. An appeal was taken 
to the High Court, and, as appears from the judgment, the only 
question argued was whether a concubine was entitled to mainten- 
ance out of joint family property, andthe judgment of the Sub- 


(1) (123 p 1. L. R. a7 Mad. 32. (2) (1917) 33 Mad. L. J. 455. 


456 


P.C. 


1931. 
ww 


P.M. A. M. 
Vellaiyappa Chetty 
v. 
Natarajan. 

Sir Dinshah Mulla. 


THE CALCUTTA LAW JOURNAL. [Vor. LV. 


ordinate Judge was confirmed. The son's right to maintenance was 
not called in question. "There was no appeal in this case by the son 
from that part of the decree which limited his maintenance until 
majority. 

It appears from the above cases that where the father dies 
undivided and leaves no separate property, the illegitimate son 
ofa Sudra is- entitled to maintenance out of the joint property 
in the hands of the surviving members of the family to which the 
father belonged. The ground of the decisions wouli seem to 
be thatthe share of inheritance which in the case ofa separated 
householder is allowed to the illegitimate son isin lieu of main- 
tenance, and that where the father has left no property to which 
the son could succeed, he is entitled to mainténance out of joint 
family property because of his exclusion from a share on a partition 
of that property. 

That maintenance in the case of the twice-born classes is in 
lieu of inheritance is apparent from the terms of verse 3, but 
there is a divergence of opinion as to whether the share of inherit- 
ance allotted to a Sudra son is merely in lieu of maintenance, or 
whether it is in recognition of his status as a son and a member 
ofthe family. The latter view was taken in some cases where 
the question, though not one of maintenance, involved a consi- 
deration of the status of an illegitimate son, and it seems to 
have been ‘influenced to a large extent by the position in the 
Mitakshara of section 12, which deals with the rights of illegiti 
mate sons. 

'The arrangement of the Mitakshara is this: Chapter I deals 
with partition of unobstructed heritage. .It consists of twelve 
sections. After expounding the law of partition in general in 
the earlier sections the author enumerates in section 11 twelve 
classes of sons common to all the four castes, including the 
legitimate and adoptel sons. Then comes section 12, which 
deals with the rights of illegitimate sons. This is followed by 
Chapter II. That chapter relates to obstructed heritage, and 
prescribes the order of succession on failure of sons. Verse 1 of 
section 1 of that chapter is as follows :— 

*r, That sons, principal and secondary, take the heritage, has 
been shown. ‘The order of succession among all [tribes and classes] 
on failure of them, is next declared." ' 

Verse 2 is as follows :— 


“2, The wife and the daughters also, both parents, brothers 
likewise, and their sons, gentiles, cognates, a pupil, and a fellow 
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“student ; on failure of the first among these the next in order is 
indeed heir to the estate of one who departed for heaven /eaving n2 
male issue. ‘This rule extends to all [persons and] classes." 

Such being the arrangement of the chapters, the question 
arises whether any inference can be drawn from the place of section 
12 as to the status of an illegitimate son, and if so, what ? l 

The first case on the subject is Sadu v, Baiza (1) The ques- 
tion there was whether, where a Sudra left two sons, one illegitimate 
and the other legitimate, and the legitimate son died before 
partition of the estate with the illegitimate son and without 
leaving male issue, the illegitimate son was entitled to the whole 
estate by right of survivorship, or whether the share of the 
legitimate son passed to his own heirs. The High Court at 
Bombay held that the two sons succeeded to the property as 
members of a joint family and that the illegitimate son was 
entitled to the whole estate by survivorship. It was argued in 
that case that the illegitimate son could not be a coparcener with 
the legitimate son, first, because of the inequality of shares, and, 
Secondly, because he was not even an heir as he was not men- 
tioned in the list of heirs in Chapter II, section 1, verse 2. As to 
the first argument, Westropp C.J. said that inequality of shares 
did not prevent coparcenery as under the ancient Hindu law the 
elder son was entitled to a larger share, and his younger brothers 
nevertheless were his coparceners. As to the second argument the 
learned Chief Justice said :— | 

“It has, to a certain extent, been already noticed in Raki v. 
Govinda (2), though not as clearly expressed as it might be, that 
the place in which the author of the Mitakshara has in his work 
dealt with illegitimite sons is important. He does so before he 
treats of obstructed heritage, i.&, of the rights of succession after 
the failure of sons, principal and secondary, and he has treated 
the dasiputra as amongst those in the case of Shudras." 

In the same case Nanabhai Haridas J., after indicating 
the important points of difference between the position of 
the legitimate and that of the illegitimate son, observed as 
follows :— 

"While admitting, therefore, that the position of a dasifutra in 
a Shudra family does differ in important particulars from that of an 
aurasputra, I am not prepared to allow that the former is not a 
member of the family at all, or that he is not a coparcener, and not, 
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therefore, entitled to succeed with right of survivorship. His legal 
status as a son is unquestionably recognized.” 

The learned Judge refrained from expressing any opinion as to 
whether an illegitimate son is entitled to inherit from his father’s 
legitimate son or from his’ collaterals, saying that the question did 
not arise for decision. 

The ratio decidendi of the above case is that an illegitimate son 
in a Sudra family has the status of a son, and that he is a member 
of the family, though with limite] rights as compared with a 
legitimate son. 

Then came the Madras case of Ransji v. Kandiji, (1) to which 
reference has already been made. In that case Muttusami Ayyar 
J. said :—“No inference can be drawn from the place in which 
the author of the Mitakshara deals with the rights of an illegitimate 
son. The passage is introduced as a special rule.” It was in this 
case that the learned Judge laid down that the share of inheritance 
given toa Sudra son wasin lieu of maintenance, a view which he 
repeated in Parvathi v. Thirumalai (2). 

This was followed by a Calcutta case, Vaio Bhuputi v. 
Nittyanund Man Singh (3) The facts of that case were very 
similar to the Bombay case, and the point for decision was the 
sime. The learned Judges of the High Court, Garth C.J. and 
Beverley J., after consulting Mitter J., “followed the Bombay 
decision. In the opinion of the learned Judges inequality of 
shares in the case of an illegitimate son did not prevent co- 
parcenery any more than in the case of an adopted son. “This 
case of an adopted son,” they said, “ appears to us very analogous 
to that of an illegitimate son. In both cases there is the same sort 
of imperfect brotherhood to the legitimate son, and in both the 
superior position of the legitimate son is recognized by his receiving 
a larger share upon partition. ” 

The Calcutta case was taken on appeal to this Board and the 
judgment of the High Court was confirmed (see L. R. 17 I. A. 128). 
Their Lordships held that the illegitimate son could not enforce a 
partition during his father’s lifetime, as he could take a share only 
by "the father's choice," and thathe did not acquire at his birth 
any right to share in the estate in the same way as a legitimate son 
would do, but that on the father's death he succeeded to the father’s . 
estate as a coparcener with the legitimate son, and on the death of 
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the legitimate son before partition, he became entitled to the whole 
estate by survivorship. Their Lordships examined at some length 
the judgments of Westropp C. J., and Nanabhai Haridas, J. in 
Sadu v. Baisa (1), and observed as follows :— 

“Therefore, their Lordships have before them the well-con- 
sidered judgment of the High Court of Bombay upon this question, 
as well as that of the High Court of Calcutta, and it appears to them 
that the learned Judges of those Courts put a right construction upon 
the law as stated in the Mitakshara. " a 

The Madras case of Ranoji v. Kandiji (2) was also cited to their 
Lordships, but no reference was made to it in the judgment. 

This decision was the first authoritative recognition of the status 
ofthe illegitimate son of a Sudra asa son and a member of the 
family, and itseems to have considerably influenced the course of 
decisions in India. In Ramalinga Muppan v. Pavadai Goundan, 
(3) supra, a Madras case, Bhashyam Ayyangar J. expressed- the 
opinion that the illegitimate son of a Sudra was ina position more 
analogous to that of a legitimate son than to that of other relations 
whose right of inheritance was liable to obstruction. In a later 
Madras case, Subramania Ayyar v. Rathnavelu Chetty (4), Kumara- 
swami Sastriyar J. observed that so far as the Smriti writers were con- 
cerned, the position of the illegitimate son was by no means inferior 
to that of an adopted son, and he expressed his dissent from the 
view taken by Muttusami Ayyar J. in anoji v. Kandifi (2), that the 
Share of inheritance given to the illegitimate son was merely in lieu 
of maintenance. The learned Judge said :— 

* With all respect, an examination of the Smritis shows that there 
is nothing in them to support the view astothe share being given 
inlieu of maintenance orto suggest that atsome period the ille- 
gitimate son’s rights were enlarged, he being given a share in lieu of 
maintenance, An examination of the development of Hindu law as 
to the various forms of marriages and the twelve classes of sons 
shows that greater importance was being gradually attached to 
marriage and legitimacy, and that eveninthe time of Manu and 
Yajnavalkya distinctions based on these considerations were drawn 
between the various classes of sons. It is hardly likely that if the 
Sudra illegitimate son was not in the pale of heirs at any anterior 
period he would have been given thé extensive rights conferred in 
lieu of a bare right of maintenance. ” 


Ona consideration:of the texts and the cases on the subject 


s 


(1) (1878) I. L. R. 4 Bom 37. (2) (1885) I. L. R. 8 Mad, 557. 
(3) (1902) I. L. R. 25 Mad, 519, (4) (1917) I. L. R. 41 Mad. 44. 
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theit Lordships are of opinion that the illegitimate son of a Sudra 
by a continuous concubine has the status of a son, and that he is a 
member of the family ; that the share of inheritance given to him is 
not merely in lieu of maintenance, but in recognition of his status as 
a son; that where the father has left no separate property. and no 
legitimate son, but was joint with his collaterals, asin the present 
case, the illegitimate son is not entitled to demand a partition of the 


. joint family property in their hands, but he is entitled asa member 


of the family to maintenance out of that property ; that his position 
in this respect is analogous to that of widows and disqualified heirs 
to whom the law allows maintenance because of their exclusion from 
inheritance and from a share on partition, and that the Court may, 
as in their case, award not only future but also past maintenance, 
so farasitis not barred by the law of limitation, and may direct 
the same to.be secured by a charge on the joint family property. 
Their Lordships express no opinion as to whether the illegitimate 
80n.would.have any rights of maintenance out of the joint family 
property if the father left separate property or if such property was 
not sufficient for his maintenance. 

For. the reasons stated above, their Lordships agree with the 
conclusion reached by the High Court. The decree, however, 
cannot stand in its present form. "Though the judgment of the 
learned trial Judge says that “the maintenance will be a charge 
upon the property (242, Police Commissioner's Road), " the decree 
as passed by him and confirmed by the High Court, provides for the 
payment of maintenance and costs out of “the assets of P. M. A. 
Muthia Chetty, the first defendant herein since deceased," and 
similar words are also used in the decree of the High Court which 
directs payment of the costs of the appeal It is obvious that the 
undivided interest of a coparcener does not, after his death, con- 
stitute his assets, and their Lordships think that the decree of the 
High Court should be amended (a) by adding after the words “in 
favour of first and second plaintiffs” the words “with this alteration 
that the words ‘the immovable properties mentioned in the schedule 
hereto’ shall be substituted for the words ‘the assets of P. M. A. 
Muthia Chetty the first defendant herein since deceased'" in 
clause 1 of the decree of the first Court, and for similar words also 
in clauses 4 and 6 thereof, and (2) by substituting in the decree of 
the High Court the words “the immovable properties mentioned'in 
the schedule hereto:” for the words “ the assets of P. M. A. Muthiah 
Chetty, the deceased first defendant, come to their hands as his 
undivided co-parceners and legal representatives. "' 
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In the result, their Lordships are of opinion that this appeal fails, EY 
and that the decree of the High Court should be confirmed with the 1931. 
amendments indicated above, and their Lordships will humbly M. 
advise His Majesty accordingly. The appellants must pay the res- Veliyagoa Chetty 
pondents' costs of this appeal. Natarajah. 

H. S. L. Polak: Solicitors for the Appellants. Sir Dinshah Mulla. 

T. L. Wilson & Co.: Solicitors for the Respondents. j — 
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Sir John Wallis. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL, e B.C, 
REPRESENTED BY THE COLLECTOR OE, 1931. . 
EAST GODAVARI DISTRICT = 
F November, 27 
v. os 
SANNIDHIRAJU SUBBARAYUDU AND OTHERS. . 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE ' 
AT MADRAS. | 


Madras Irrigation Cess YAct (VI of 1865), Sec. 1, first proviso—When river 
a “belongs ” to the Government—Rights of riparian owner to take water free 
of cess— Engagement ” with the Government, when implied—Preamble. 


A river only “ belongs” to the Government, within the meaning of Sec. 1 of 
the Madras Irrigation Cess Act, VII of 1865, either when the ‘Government is pro- 
prietor of*the lands abutting on the river on both sides or when the river is both 
tidal and navigable. 


The right of a riparian owner—i. e., a person who owns land abutting ona 
stream—to take water from the stream tor all ordinary purposes (namely, for 
domestic use and for irrigation of his own property alone), is a' natural right, 
analogous to an easement but not in the strict sense of the word an easement. 


By Sec 1 of the Madras Irrigation Cess Act, VII of 1865, however, the 
riparian owner, though possessing this absolute right to take the water and use 
it for irrigation of his property, is prima facie liable to water-cess where the water 
comes from a river or stream “ belonging " (in the sense indicated above) to the 
Government, unless he can bring his case within the protection of the proviso. 


Held, that the words “by virtue of engagements with the Government”, in 
the first proviso to the section, do not necessarily connote an express contract: 
that the supply of water shall bo free from anything in the nature of a future tax. 
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Held, further, that in the case of a riparian owner claiming to exercise his 
natural and riparian rights, an engagement with the Government to irrigate [ree of 
water-cess, within the meaning of the first proviso, may reasonably be implied. 

An enactment cannot be cut down in its meaning by the preamble. 

Appeal No. 34 of 1931, by special leave, froma decree of the 
High Court, Madras, dated the roth April 1927, which reversed a 
decree of the Subordinate Judge of Rajahmundry, dated the 14th 


` February 1924, who had affirmed a decree of the District Munsiff of 


Amalapur, dated the 29th September, 1922. 

The question for consideration on the appeal was wishes the 
respondents were liable for the water-cess imposed by the Govern- 
ment under the provisions of the Madras Irrigation Cess Act, VII of 
1865. The High Court, reversing the first two Courts, found against 
the Government. The facts and arguments appear sufficiently fully 
from the:judgment of the Board and that of the High Court reported 
in Z. Z. R. 5o. Mad. 961. 

The following authorities were cite atthe Bar during the argu- 
ments before the Board :— 

SecretaFy of State for India v. Bijoy Chand Makata (1 ); The 
Secretary of State for India in Council v. Swami Naratheeswarar (2) ; 
Kandukuri Mahalakshmamma Garu v. The Secretary of State for 
India in Council (3) ; The Secretary of State for India in Council v. 
Ambalavana Pandara Sannadhi (4); Sri Rajah Vatasavaya Venkata 
Simhadri Jaghapathi Raju Bahadur Garu v. The Secretary of State for 
India in Council (5) ; Venkata Lakshminarasamma v. The Secretary of 
State for India in Council (6); The Secretary of State for India in 
Council v. Bommadevara Venkatanarasiwnha Naidu (7) ; The Secretary 
of State for India in Council v. Bala Venkatarama Chetty (8); 
Chinnappan Chetty v. The Secretary of State for India in Council (9) ; 
The Secretary of State for India in Council v. Janakiramayya (10); 
The Secretary of State for India in Council v. Maharajah of Bobbili 
(11); Amani Lakshminarasu Avadhanuli v, The Secretary of 
State for India (12); Naresh Narayan Roy v. Secretary of State for 
India (13); The Secretary of State for India in Council v. Ambala- 

(1) (1918) I. L. R. 46 Calc. 390, on appeal to P. C., I. L. R. 49 Calc. 103. 
(2) (1910) I. L. R. 34 Mad. 21. 

(3) (1909-10) I. L. R. 34 Mad. 295, on appeal to P. C. L. R. 44 I. A. 166. 
-(4) (1910) I. L. R. 34 Mad. 366, on appeal to P. C., I. L. R. 40 Mad. 909. 


(5) (1914) I. L. R. 39 Mad. 67. 
(6) (1918) I. L. R. 41 Mad. 840 F. B. 


(7) [1920] M. W. N. 209. (8) (1926) 52 M. L. J. 15. 
(9) (1918) I. L. R. 42 Mad. 239 F. B. 
(10) (1913) I. L. R. 37 Mad. 322 (11) (1919) I. L. R. 43 Mad. 529. , 


(12) (1917) 34 M. L. J. 223- (13) (1923) I. L. R, 50 Calc. 415. 


. VoLJAT,) PRIVY COUNCIL, 


vana Pandara Sannadhi Avergal (1); Pakala Venkanna v. Raja of 
Bobbili (2). g 

Dunne, K. C. and Dube, K. C. for the Appellant. 

DeGruyther, K. C. and Narasimham for the Respondents. 

Their Lordships’ judgment was delivered by 


Viscount Dunedin :—The original plaintiff in this suit is dead 
and the suit is continued by his legal representatives. The plaintiff 
ownei land abutting on a branch of the Godavari called the Chilapa 
Kalva. From that in exercise of what he considered his riparian 
rights, he took water. The Government, through the Collector of 
Godavari, charged a water-cess of Rs. 8-5-8 for his use of the water. 
He paid under protest and then raised the present suit against the 
Government to recover the money so paid. 

The sole question, therefore, is whether the water-cess was legally 
levied. The cess bore to be levied in virtue of the provisions of the 
Madras Irrigation Cess Act, No. 7 of 1865. The preamble of the 
Act is in these terms :— 

“ Whereas, in several Districts of the Madras Presidency, large 
expenditure out of Government funds has been, and is still being, 
incurred in the construction and improvement of works of irrigation 
and drainage, to the great advantage of the country and of proprie- 
tors and tenants of land: and whereas it is right and proper thata 
fit return should, in all cases alike, be made to Government 
on account of the increased profits derivable from lands irrigated by 
such works: ” 

Then follow the words of the Act which, so far as material to the 
present case, are to be found in the first section :— 

* p,—(a) Whenever water is supplied, or used for purposes of 
irrigation from any river, stream, channel, tank, or work belonging to, 
or constructed by, Government, 

* * * * * * 
it shall be lawful for thé Government before the end of the Revenue 
year succeeding that in which, the irrigation takes place to levy at 
pleasure on the land so irrigated a separate cess for such water, and 
the Government may prescribe the rules under which, and the rates 
at which, such water-cess as aforesaid shall be levied:: and alter or 
amend the same from time to time: 
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“Provided that where a zamindar or inamdar or any other des- - 


cription ofland-holder not holding under rzyofwari settlement is by 
virtue of engagements with the Government entitled to irrigation free 
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of separate charge, no cess under this Act shall be imposed for water 
supplied to the extent of this right and no more : " 

Now the facts which have not been a matter of dispute may be 
thus stated :— » 

1. The plhintiff's land is bounded by the river. 

2. Atthe place where he has taken the water there are Govern- 
ment lands on the opposite side of the stream. 

3. Heonly uses the water he takes for the purpose of the irri- 
gation of his own property. 

4. The river at this place is tidal, 

There are also two disputed facts :— 


First, the plaintiff originally averred that he had taken the water 
at this place from time immemorial. The Government -said he had 
only taken the water recently. The latter was found to be the case 
both by the Judges of the inferior Court and the Court of Appeal, 
and consequently it cannot be and has not been argued to the con- 
trary by the respondents in this appeal. Secondly, the Government 
aver that the river at the place where the water is taken being tidal 
is also navigable. The District Munsif before whom the case 
depended found that the river was navigable by big boats for six 
or seven months and by fishing boats for the remainder-of the year. 
He therefore found that it was navigable as well as tidal. Upon that 
ground and the ground that the Government owned land on the 
other side of the river, he held that the river belonged to the 
Government. Riparian rights to be good against the Government, 
he decided, must be customary immemorial rights, and as he had 
found the fact of long user against the plaintiff, he decided that the 
cess was duly levied and dismissed the suit. On appeal to the Sub- 
ordinate Judge he confirmed the judgment of the Munsif on 
substantially the same grounds. Appeal being taken to the 
High Court in Madras, they reversed the judgment and decreed 
the suit. 

As to the river'being navigable, they were not satisfied that 
the evidence tendered was sufficient. They considered that 
navigability must extend during all the year and, as the character 
of the fishing boats had been left dubious, they would have been 
prepared to remit the case tor further evidence on the point had 
it been necessary for them to do so, but, in their opinion, the case 
could be disposei of upon the assumption that the river did in 
terms of the section “belong” to the Government, and they accor- 
dingly proceeded on that assumption. The judgment of the Court 
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was decided by Ramesam J., and the deciding passage may be found 
expressed as follows :— 

"A: riparian right is a natural right and is not acquired by 
immemorial user. It exists by law, it may be lost by the adverse 
enjoyment of another but it has not got to be enjoyed to be kept 
up. Whatever the enjoyment at the date of the grant may be, the 
measure of the right that passes is determined only by the configura- 
tion and the width of the river and stream. I therefore think in this 
case the plaintiff is entitled to draw water from the Addarapu 
kalva in exercise of his rights as a riparian owner and so long as 
he does not exceed those rights he is not liable to water-cess, That 
in India rights of the riparian owner include also the right to take 
reasonable quantity of water for purposes of irrigation scarcely 
admits of any doubt.” 

There have been in the Madras Courts a considerable number 
of cases dealing with the Act of 1865. The judgments pronounced 
in them, and still more the dicta contained in the judgments, are 
exceedingly contradictory. In their Lordships’ view, it would 
serve no good purpose to go through the cases and pick out the 


different dicta with which they do or do not agree. They prefer, ` 


therefore, to lay down quite shortly the various propositions in law 
which suffice for the determination of the present case. 


The first question that presents itself is obviously whether the 
river in the phraseology of the Act “belongs” to the Government. 
Now the word “belongs,” easily applicable to works, etc., is 
obviously ill-suited to be applied to a river. Running water at 
common law, though many people may have the right to take 
and use it, belongs in a river to no one. It passes on and successive 
people have rights in regard to it. So that literally no "river" 
could belong to the Government unless it was a river which from 
the source to the sea was within Government lands or tidal and 
navigable so that it was always Government property. But clearly 
the word “belongs” cannot be so restricted. The idea, therefore, 
must be that the river belongs to such person or persons as 
have the ownership of the water for the time being at the place 
at which it is taken. Belonging points to exclusive belonging. 
It therefore seems to follow that within the’ expanded meaning 
a river only belongs to the Government when the solum of the 
stream belongs to the Government. This will happen either 
when the Government is proprietor of the lands abutting on 
the river on both sides or when the river is tidal and navigable. 
So much for the expression as it was used in, 1845. But then 
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there is the Act of 1905. That Act with its general and sweep- 
ing enactments has certainly the effect that in future when there 
is a contest as to the right of wafer, the opponent of the Govern- 
ment will be put to prove his title. He will not be able, as he 
otherwise would have been when attacked by the Government, 
to put them to prove their title. But counsel for the Government 
did not argue that the Act of 1905 made the siwer belong to the 
Government, and as the natural rights of persons are expressly 
excepted it can have no effect on the riparian rights of the parties 
in the present case. 


The result is that in this case the river only belongs to the 
Government if the river is both tidal and navigable. "Their 
Lordships, without deciding, will assume, as the High Court did, 
itis so ; for if it is not, the right to levy cess isgone. They 
will therefore assume that it is Now come the following con- 
siderations :— 

1. A riparian owner is a person who owns land abutting on 
a stream and who as such has a certain right to take water from 


the stream. In ordinary cases the fact that his land abuts on 
“the stream makes him the proprietor of the bed of the stream 


usque ad medium filum. But he may not be. He may be ousted 
by an actual grant to the person on the other side, or he may be 
and often is ousted by the Crown when the stream is tidal and 
navigable, because where the stream is tidal and navigable the 
solum of the bed belongs to the Crown. Yet in neither of these 
cases are his rights asa riparian owner to take water affected. 
He would have no right in the two cases put to erect an opus 
manufactum in the bed of the stream even if from the point of 
view of navigation or diversion of the direction of the flow it 
was unobjectionable, for the land is not his, but his right to take 
water remains. In Lyon v. The Fishmongers Company (x) in the 
judgments of Lord Chancellor Cairns, Lord Chelmsford and Lord 
Selborne will be found clearly laid down these two propositions :— 


(a) A riparian owner has the same rights in a tidal and 
navigable river as he has in a river which is not tidal and 
navigable. 

(6) The right of a riparian owner to the use of the stream 
does not depend upon the ownership of the soil of the stream. 


2. The right of a riparian owner to take water is, first of 
all, for domestic use, and then for other uses connected with 


(1) (1876) 1 A. C. 662. 
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the land, of which irrigation of the lands which form the property 
is one. 

But there is a difference in degree between these primary 
and secondary rights. The whole matter was careful explained 
by Lord Cairns in Swindon Waterworks Company v. Wilts 
and Berks Canal Navigation Company, (1). At p. 704 Lord 
Cairns says : 

“Undoubtedly the lower riparian owner is entitled to the 
accustomed flow of the water for the ordinary purposes for which he 
can use the water, that is quite consistent with the right of the upper 
Owner also to use the water for all ordinary purposes, namely, as has 
been said, adlavandum et ad  folandum, whatever portion of 
- the water may be thereby exhausted, and may cease to come 
down by reason of that use. But, further, there are uses, no 
doubt, to which the water may be put by the upper owner, 
namely, uses connected with the tenement of that upper owner. 
Under certain circumstances, and provided no material injury 
is done, the water may be used and may be diverted for a 
time by the upper-owner for the purpose of irrigation. That 
may well be done; the exhaustion of the water which may 
thereby take place may be so inconsiderable as not to form a 
subject of complaint by the lower owner, and the water may be 
restored after the object of irrigation is answered, in a volume sub- 
stantially equal to that in which it passed before.” 

The same views were expressed by Lord Macnaghten in the more 
recent case of McCartney v. Londonderry and Lough Swilly Raikvay 
Company (3) Atp.3r; he says :— ` 

“In the ordinary or primary use of flowing water a person dwell- 
ing on the banks of a stream is under no restriction. In the exercise 
of his ordinary rights he may exhaust the water altogether. No 
lower proprietor can complain of that. In the exercise of rights 
extraordinary, but permissible, the limit of which has never been 
accurately defined and probably is incapable of accurate definition, 
a riparian owner is under considerable restrictions. The use must 
be reasonable. The purposes for which the water is taken must be 
connected with his tenement, and he is bound to restore the water 
which he takes and uses for those purposes substantially undimi- 
nished in volume and unaltered in character. ” 

Now, in speaking of the returning of the water it must be remem- 
bered that both Lord Cairns and Lord Macnaghten were speaking of 
a diversion of the whole stream. When only a part of the stream is 
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taken, and that for purposes of irrigation, the only limitation is that 
the amount taken shall not be so much as to hurt the right of the 
inferior owner to have the stream passed on to him practically 
undiminished. 

3. Further, the right is a natural right and not in the strict sense 
of the word an easement, though in many cases ithas been called 
an easement. In particular, it is not capable of being lost non 
utendo and the maxim fantum prescriptum quantum possessum has no 
application. Itis not the only right of this class—analogous to an 
easement and yet not strictly an easement. The right of support, 
that is to say the natural right of support as distinguished from 
the easement of enhanced support, is another example. It is 
probably a confusion as to this that led the lower Courts in this case 
astray. 

Applying these principles, it follows that the plaintiff had absolute 
right to take the water and use it for irrigation of his property, for 
there is no complaint at the instance of a lower proprietor that too 
much has been taken, and he uses it for his own property alone. 
But then comes the Act, and although the plaintiffis within his 
rights in taking, yet on the hypothesis that the water comes from a 
tiver belonging to the Government, he is liable in cess unless be can 
have resort to the proviso. In Kandukuri Balasurya Row v. Secre- 
tary of State for India in Council (the Urlam case) (1), which has 
been so often cited and so often commented on, Lord Parker puts 
the point quite clearly at p. 172 :— 


“ Tf, for example, a riparian owner irrigates his land with water 
derived from a river or stream of which it can be truly said that it is 
a river or stream belonging to the Government, a cess would appear 
to be leviable even though the Government had never spent a single 
rupee in improving the source of supply. Ifin order to avoid this 
result, reliance were placed on the first proviso, the question would 
arise whether it were possible to imply some engagement with 
the Government arising out of the natural or prescriptive right of the 
riparian owner. ” h : 

The case that Lord Parker is here putting is where there is no 
more than the naked fact that the taker of the water takes it in 
respect of either a natural or of an easement right. Lord Parker 
did not go on to decide in terms the question he had raised. He 
did not do so because there was something more to be considered in 
the case before bim, viz., the effect of the sanad arranged at the time 
of the permanent settlement. Nor does the Ur/am case (1) actually 


1) (1917) L. R. 44 I. A. 166 ; 26 C. L. J. 200. 
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decide the present case, because the rights of the semindar in 
question were easement rights. The actual decision necessarily 
shows this, because the enjoyment was limited by the size of the 
channels and cuts which brought the water. 

Nevertheless in the present case their Lordships think that what 
was clearly laid down in that case decided the point. It was 
obviously possible to argue that by engagement was meant an engage- 

: ment which specially dealt with the supply claimed, but this argu- 
ment was rejected. On p. 173 Lord Parker says :— 

“Their Lordships cannot accept the contention that the proviso 
applies only where there is an express contract that the supply to 
which the person claiming the protection of the proviso is entitled 
shall be free from anything in the nature of a future tax. ” 

And then the judgment goes on, after a review of history as to 
the permanent settlement and an argument which need not be 
quoted, to find in terms that the Government sanad permanently 
fixing the furma for the property (which it may be added, was 
accompanied by the Zemindar’s Aabudiyat or counterpart engaging 
with Government for the payment of the permanently settled jumma) 
may be such an engagement, though it makes no mention of water 
rights. In other words, ifthe water rights claimed are within the 
property which was, so to speak, enfranchised by the fumma fixed 
at the permanent settlement, then the sawad which fixed the jumma 
is an engagement within the meaning of the Act. Of course, the 
permanent settlement was dealing with the Government right to a 
payment which represented and replaced the meivaram of more 
ancient times, but the test is the same as the test which would be 
applied to a conveyance. Ina conveyance you ask' what passed. In 
the case of the permanent settlement you ask what was the extent of 
the property that was settled. In the Ur/am case (1) the water rights 
in question passed because they were existing water rights enjoyed 
by way of easement at the time of the settlement. Here what 
passed was the property, and the property, being riparian, had 
inherent in it withóut special mention the riparian rights. While it 
must be understood that their Lordships must not be held to concur 
in each and all of the expressions used in the judgment of the High 
Court, they are cf opinion that the result arrived at by them was right. 

An observation is not out of place that, although it is well settled 
that an enactment cannot be cut down in its meaning by the pream- 
ble, yet it is at least satisfactory to feelthat the present judgment is 
in accordance with the express intention of the preamble when a 


(1) (1917) L.R. 441. À 165. 
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P.C, judgment to the opposite effect would have been a flagrant over- 
1931. stepping of it. 
The Secretary of Their Lordships will humbly advise his Majesty to dismiss the 
State for India in 5 WT š : Zi 
Council appeal, with costs as between solicitor and client, in accordance with 
v. 1 . . 
 Sannidhirajo Subta- the terms upon which the Government obtained special leave to 
` rayudu. appeal in this case. 
Viscount Dunedin. Solicitor, India Office: Solicitor for the Appellant. 
kä H. S. L. Polak: Solicitor for the Respondents. 
K. J. R . Appeal dismissed. 


Present. Lord Thankerton, Lord Salvesen, Sir Lancelot Sanderson 
and Sir George Lowndes. 
GHULAM MOHAMMAD 


v. 
SHAIKH GHULAM HUSAIN AND OTHERS. 


*d 
o 


1 


^ 
{8 
t2 


December, 14. 


— 


. [On APPEAL FROM THE HIGH Court OF JUDICATURE 
AT ALLAHABAD. | 


Muhammadan Law—Hanafi School—Bequest to an heir—Consent of other heirs 
necessary—Disposition by Will, whether conferring a beneficial interest or 
bare irusteeship— Wakf—Gift of ultimate residue to charitable purposes— 
Mussalman Wakf Validating Acts, (VI of 1913 and. XXXII of 1930)—Indian 
Limitation Act (IX of 1908), article 123 restricted to suits against executors, 
administrators, Gc,—Suit between Muhammadan heitrs—Adverse possession 
undar Art, 144—Possesslon of mother on behalf of both her sons, not 
adverse—Final decision on construction of Will, when res judicata, 


Under the Hanafi Law, a bequest to an heir is invalid, unless consented to by 
the other heirs after the testator’s death. 


A Sunni Muhammadan by his Will declared that his elder son (the defendant) 
‘shall remain in proprietary possession " of the property in sult " for the main- 
tenance of disciples and female slaves ” : 


Held, that the effect of. the Will was not to constitute the defendant a bare 
trustee with no beneficial interest in the property, butthat the Will conferred a 
beneficial interest in a part of the testator's estate upon the defendant, who was 
one of his heirs, and as the other heirs were not shown to have consented to the 
bequest after the testator's death, the“Will was invalid under the Muhammadan 
Law of the Hanafi School. 


Vor. LV.] PRIVY COUNCIL. 


Held further, oa the construction of the Will, that the setting aside ofthe 
property in suit for the maiatenance of slaves and dependants, was not tantamount 
to the creation of a Wakf, there being nothing in the Will that could be regarded 
as a gift of the ultimate residue to charitable purposes. 

Mahomed Ahsanulla Chowdhury v. Amar Chand Kundu (1); Abdul Gafur 
v. Nisamudin (2); Mahomed Ishak v. Russomoy Dhur Chowdhury (3) followed. 

, A trust for slaves and dependants not baing within the terms of the Wakf 
Validating Act, VI of 1913, the case was not affected by that Act nor by 
Act XXXII of 1930 giving retrospective effect to the earlier Act. 

Art. 123 of the Limitation Act, 1908, only applies where the suit is brought 
against an executor or administrator or some person legally charged with the duty 
of distributing the estate. 

Issur v, Fuggut (4); Keshav Fagannath v. Narayan Sakharam (5); Umar- 
daras Ali Khan v. Wilayat Ali Khan (6); Khadersa Hajee Bappu v. Puthen 
Veettil Ayissa Ummah (7) ; Nurdin v. Umrav Bu (8); Rustam Khan v. Fanki 
(9), approved. 

Mahomed Riasat Ali v. Hasin Banu (10), referred to. 

Maung Tun Tha v. Ma Thit (11), distinguished. 

Shirinbai v, Ratanbai (12) dissented from. 

A suit brought by a Muhammadan heír against his co-heir (elder brother) to 
recover his share of their deceassd father's immoveable property, is not governed 
by Art. 123 at all, but comas within Art. 144 of the Limitation Act, and time 
commences to run against the plaintiff only when the possession of the defendant 
became adverse. Possession held by the mother on behalf of both her sons could 
not be deemed to be adverse to either of them. 


A final decision on the construction of a Will operatesas res judicata as 
between the parties to the suit. 

Appeal No. 75 of 1929 from a decree of the High Court, Allaha- 
bad, dated the 15th December 1927, which reversed a decree of the 
Subordinate Judge of Basti, dated the 26th January 1925. 

The facts of the case are fully set out in their Lordships’ 
judgment. í 

The main questions for determination on the appeal were the 
following :— | 

1, What was the meaning and effect of the terms of a Will 
executed by one Khadim Hussain, a Sunni Muhammadan, on the 


(1) (1889) L. R. 17 I. A. 28; 1. L. R. 17 Calc. 498. 
(2) (1892) L. R. 19 I. A. 170 ; I. L, R. 17 Bom. 1. 


(3) (1894) L. R. 22 I. A, 76. (4) (1882) I. L. R. 9 Calc. 79. 
(3) (1889) I. L. R. 14 Bom. 236. (6) (1896) I. L. R. 19 All, 169. 
(7) (1910) I. L. R. 34 Mad. grr. . (8) (1920) I. L. R. 45 Bom. 519. 


(9) (1928) I. L. R. 5r All. ror F. B. (10) (1893) L. R. 201. A. 155. 
(11) (1916) L. R. 441. A. 42; 26C. L. J. 169. 
(12) (1918) I, L. R. 43 Bom. 845. 
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roth August 1901, and was that Will invalid under the Hanafi Law 
because it was in favour of an heir ? : 


2. What was the meaning and effect of the terms of an agree-. 


ment dated the rith March rgro, and was the plaintiffappellant 
bound by it? 

3. Whether the plaintiff-appellant’s suit was barred by limi- 
tation ? 

'The Courts in India differed on the above questions. 

The trial Judge held that the Will was invalid according to Sunni 
Muhammadan Law, because it was in favour of an heir (Ghulam 
Hussain, the defendant) and the plaintifFappellant had not assented 
to the bequest. The High Court held that the Will having created 
merely a trust in favour of Ghulam Hussain, the question of its vali- 
dity according to Muhammadan Law did not arise. 

As to the agreement of r1th March 1910, the trial Judge held 
that it was not a family arrangement which could be binding upon 
the plaintiff, who wasa minor in 1910. The High Court took 
the contrary view and held that the plaintiff was bound by the 
arrangement of 1910. 

On the question of limitation, the High Court held (differing 
from the trial Judge) that the suit was barred by Art. 44 of the 
Limitation Act. 

' Against the decree of the High Court dismissing his suit tn toto 
the plaintiff appealed to His Majesty in Council. 

Dube, K. C. forthe Appellant: The Will is invalid under the 
Muhammadan Law, as being in favour of an heir: KAafooroonissa v. 
Rowshan Jehan (1). The bequest of the panchmi property 
made Ghulam Hussain (defendant-respondent) the absolute owner of 
it. The plaintiffappellant did not at any time consent to the 
bequests in the Will. The plaintiff’s mother was not the executrix 


under his father’s Will and she wis not competent to dispose of or ` 


deal with hisimmoveable property, and the deed of March 19710 
executed by her was not a family arrangement binding on 
the plaintiff; Zmaméand: v. Mutsaddi (2). Article 44 of the 
Limitation Act did not bar the suit, as the deed of rgro did 
not purport to transfer any property of the plaintiff, and, in any case, 
there was no transfer by a properly constituted guardian. The 
Article has no application when the transfer is by a de facto guardian 
of a Muhammadan minor. i 

Raikes, K. C. (with Abdul Majid) forthe Respondents: The 
testator create] Ghulam Hussiin (defenlant) a trustee and nothing 


(1) (1876) I. L. R. 2 Calc, 181 P. C. — (2) (1918) L L. R, 45 Calc. 878 P, C. 
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more; the beneficial interest was to be enjoyed by the slaves and 
dependants. The testator was setting aside the panchmi property 
not as a gift to his son Ghulam Hussain, but as a trust for the main- 
tenance of the dependants. The trust is perfectly valid: Bishen 
Chand Basawat v. Nadir Hossein (1).. Even construing it as a gift, 
the bequest was assented to by the plaintiff and the other heirs and 
was therefore valid: Rumsey’s Muhammadan Law of Inheritance, 
pp. 230, 232. The family arrangement of March 1910 entered into 
on the plaintiffs behalf by his mother was beneficial to the interests 
of the family as a whole, and as the mother was in express terms 
appointed guardian by the Will and executrix by implication, the 
plaintiff was'bound by the deed of 1910: Kali Dutt Jha v. Abdul 
Ali (2). ` 

Alternatively, the Will created a Wakf of the panchmi property ; 
the ultimate gift to charity may be implied and need not be 
expressed, according to Abu Yusuf, whose authority is generally 
preferred : Fatma Bibi v. The Advocate General of Bombay (3); 
Amrutlal Kalidas v. Shaik Hussein (4). 

[Sir George Lowndes pointed out that in Amrutlal Kalidas v. 
Shaik Hussein (4), the learned Judges own opinion was to prefer 
the view of Imam Mohomad.] 

Mr. Amir Ali in his work on “ Muhammadan Law” states that 
when a dedication is made with the word Wakf or any of its syno- 
nyms, it is not necessary to mention the ultimate object; the law 
will presume it from the expression itself. 

. [Dude, K. C.: Mr. Amir Alis views were not accepted by the 
Board ; Abul Fata Mahomed Ishak v. Rasamaya Dhur Chow- 
dhri (5).] 


[Sir George Lowndes referred to the decisions of the Board in | 


Ahsanulla Chowdhury v. Amar Chand Kuniu (6) ; Abdul Gafur v. 
Nizamuddin (1) and Abdul Fata Mahomed Ishak v. Rasamaya 
Dhur Chowdhri (5), and observed that the question in the present 
case was whether the Wakf was valid under those decisions or was 
validated by the recent Acts, VI of 1913 and XXXII of 1930.] 

[Lord Thankerton: Itisa mistake to suppose that the Act of 
1913 overrules the decisions of the Board. The Act really affirms 
those decisions, but alters the law.] 


(1) (1887) I. L. R. 15 Calc. 329 P. C. 

(2) (1888) I. L. R. 16 Calc. 627 P. C. (3) (1881) I. L. R. 6 Bom, 42. 
(4) (1887) I. L. R. 11 Bom. 492 (504). 

(5) (1894) I. L. R. 22 Calc. 619 ; L. R. 22 I. A. 76. 

(6) (1889) L. R. 17 I. A. 28. (7) (1892) L R. t9 I. A. 170. 
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[Sir Gesrge Lowndes: The Act accepts the decisions of the 
Board, but now declares that we will follow Abu Yusuf and 
not the Muhammadan Law as elucidated by the decisions of thé 
Board.] 

[Zord Thankerton: Does the case come under Act VI of 
1913 ?] 

[Sir George Lowndes: The Act speaks of “maintenance of 
descendants” ; here we have dependants and slaves.] 

We concede that the case is outside the Act of 1913, and the 
validity of the Wakf must be determined by the Muhammadan Law. 
Abu Yusufs opinion should be followed: Ma E. Khin v. 
Maung Sein (1). : 

[Sir George Lowndes: It really does not matter what the 
Rangoon High Court say, if the Board have adopted a view against 
you.] 

[Zord Thaukerton: The Act of 1913 does not say that we should 
follow Abu Yusuf and not Imam Mohomad.] 

On question of limitation, we concele that Art. 44 of the Limi- 
tation Act is incapable, but as on the plaintiff's own allegation he is 
suing to recover a share of the estate of his father who, according 
to him, died intestate, the case falls within Art. 123, as held by the 
Board in Maung Tun Tha v. Ma Thit (2). By the combined 
operation of sections 6 and 8, as read with Art. x23, the plaintiff had 
only 3 years from attaining majority. The “share became payable”, 
within the last column of Art. 123, on the death of the father in 1901; 
the plaintiff came of age in 1919 and brought the suit in 1924. 

[Sir George Lowndes referred to Mr. Starling’s Law of Limitation 
and the cases cited under Art. 123, and observed: It has been held 
ina number of cases in Inlia that Art. i23 is restricted to suits 
where the legacy or share is sought to be recovered as such from a 
person who lawfully represents the estate of the deceased either as 
executor, administrator or otherwise, and who is bound by law as 
such representative to pay or deliver the legacy or share.] 

Those decisions have now been displaced by the Board's judg- 
ment in Maung Tun Tha v. Ma Thit (2), and the Bombay High 
Court has definitely ruled that the earlier Indian caseS are no longer 
good law; SAirinbai v. Ratanbai (3). The Bombay case came 
up on appeal before the Board [ Shirindai v. Ratandbai (4)] but it 
was not necessary to go into the question of limitation. 

(1) (1924) L. L R. 2 Rang. 495 (502). 

(2) (1916) L. R. 441 A 42; 26 C. L. J. 169, 

(3) (1918) I. L. R. 43 Bom. 845. 

(4) (1921) 1, L. R. 45 Bom, 711 ; 33 C. L. J. 471. 


* 
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[Sir Lancelot Sanderson; Whom was the plaintiff suing in 
Maung Tun Tha v. Ma Thit (x).) 


It was not a suit against an executor, and yet Art. 123 was 
applied. 

[Str George Lowndes observed that it was extremely unlikely that 
- the Board in Maung Tun Tha v. Ma Thit (1) should overrule a long 


series of judgments of the Indian High Courts without even referring 
to them.] 


[Sir Lancelot Sanderson: The Article 123 assumes the exis- 
tence of some one in a position who could distribute the estate. ] 


In Maung Tun Tha v. Ma Thit (1), Art. 123 was applied though 
there was no person in the position of‘an administrator to distribute 
the estate. ' 


[Their Lordships observed that the question of limitation did not 
arise at all in Maung Tun Tha v. Ma Thit (1).] 


Dube, K. C. replied : “The question of Wakf is concluded by 
the previous decisions of the Board. The Bombay High Court 
decided that Abu Yusuf’s opinion was not to be followed, and that 
where there was no express provision for the ultimate gift to charity, 
the deed would not be valid asa Wakf; J/Visamuddin v. Abdul 
Gafur (2). The point was again considered in Mahomed Ishak v. 
Russomoy Dhar Chawdhury (3). It was contended there that the law 
implied an ultimate gift to the poor, but the Board did not adopt that 
view, 


In the present case, there being no ultimate gift to the poor, the 
Wakf is not legal. It is not affected by the Act of 1913. It is simply 
a case of a bequest to an heir and is void, the other heir not having 
consented. 

The suit cannot be barred by limitation, as the mother was in 
possession on behalf of both'the sons till rgrs. The defendant's 
possession could not be adverse earlier than rgrs, when he took 
possession, and the suit was brought in 1924, i. e., within the statutory 
period: Art. 144, Limitation Act. The plaintiff is not suing for any 
distributive share of his late father's estate, and in any case, 
Article 123, upon which the respondent now relies, applies only when 
the suit is brought against an executor, administrator or some person 
who lawfully represents the estate of the deceased. 


(1) (1916) L. R. 44 I. A. 42 ; 26 C. L. J. 169. 
(a) (1888) I. L. R. 13 Bom. 264; on appeal (1892) L. R. 19 I. A, 170. 
(3) (1894) L. R. 22 I. A, 76. 
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Their Lordships' judgment was delivered by 
Sir George Lowndes : —One Khadim Husain, a Mahomedan 


Ghulam Mohammad governed by the law of the Hanafi school, died on the 21st August 


v. 
Shaikh Ghulam 
Husain. 


—"e 


December, 14, 


1901. Two days before his death he madea will in the following 
terms :— : E 

“T, Shaikh Khadim Husain, son of Munsi Aman Ulah, deceased, 
resident, jagirdar and faalugadar of Ganeshpur, district Basti, 
declare as follows :— 


"I own and possess movable and immovable property of every 
description (such as) houses, groves, etc., in the districts of Basti, 
Gorakhpur and Fyzabad, and itis in my possession and enjoyment 
as a proprietor without the participation of any one else. The immov- 
able property consists of three kinds of property : One is that which 
is meant for maintenance of disciples and female slaves (under a 
Will, dated the 2sth November (September?) 1866, my father, 
Maulvi Shaikh Aman Ullah, deceased, gave (this property) to me 
alone). This property which he had, under a Will, dated the 13th of 
June, 1837, got from his father for maintenance of the disciples and 
the female slaves as proprietor, is the ganchmi share in the entire 
faaluga of Ganesbpur. My father, having included a panchwi share 
in his selfacquired property to that property, conferred it on me as 
proprietor under the said Will. Accordingly, after the death of my 
father, I, the executant, entered in possession and occupation thereof 
under the said Will. The second kind of the immovable property is 
that which has devolved upon me from my deceased father and the 
other persons ; the third is that which I, the executant, myself have 
acquired. JI have two sons, Shaikh Ghulam Husain and Shaikh 
Ghulam Muhammad, minors, three daughters, Musammat Roshan- 
un-nisa, Musammat Khair-un-nisa and Musammat Mumtaz-un-nisa, 
and one wife, Musammat Amna Bibi, who is now alive. As there 
is no certainty of life, I, the executant, also think it proper to make 
a Will in conformity with the custom of my family in order that no 
dispute may arise in future among my heirs. My elder son, 
Ghulam Husain, minor, shall remain in proprietary possession 
of the panchmi share in taaluga Ganeshpur, together with the 
panchmi property acquired by any deceased father given to me 
under the Will, dated the 5th of November, 1866, for maintenance 
of the disciples and the female slaves in accordance with the 
conditions laid down in the Will made by my father and a one-fifth 
share acquired by me, the esecutant, Shaikh Ghulam Husain 
aforesiid, should, from the income thereof, maintain the disciples 


‘and the female slaves, who are aliye now, or in future those who 
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may be increased in their generations. (Paper torn. The disciples 
and the female slaves have no proprietary right in the said property. 
'They are entitled to food and clothing only. Ifany of them disobey 
or refuse to render service or take up service at another place, then 
Shaikh Ghulam Husain aforesaid is empowered to discontinue his 
maintenance. Both my sons, Shaikh Ghulam Husain aforesaid and 
Shaikh Ghulam Muhammad aforesaid, who is born now, shall after 
me be the owners in possession of all the property which I have, by 
right of inheritance, received from my deceased father, Maulvi 
Shaikh Aman-ullah, and the other persons, and which I have myself 
acquired and out of which property four-fifth share has been saved. 
So long as they live jointly, they shall appropriate the profits 
jointly, and after separation they should divide the profits of the 
said property in half and half Both the sons should, out ofthe 
profits of the same property, pay Rs. 600 a year to their mcther, 
Musammat Amna Bibi, and Rs. 3oo a year to each of my daughters, 
namely, Musammat Roshan-un-nisa, Khair-un-nisa, and Mumtaz- 
un-nisa, after their marriage, generation after generation. The said 
Musammats have no property power in the property. If Shaikh 
Ghulam Husain and Shaikh Ghulam Muhammad fail to pay the 
fixed amount to the said Musammats, the latter are empowered to 
recover their annual amount by -bringing a suit When both the 
brothers become separate, they should, out of the profits of the 
property in their respective possession, continue to make payment 
to my wife and daughters. Both my sons are still minors. God 
forbid, if I die before they attain majority, their mother, Mussammat 
Amna Bibi, shall be their guardian during their minority. After 
attaining majority my both sons shall themselves be the owners in 
possession and abide:by the conditions of the Will and make manage- 
mènt. This Will shall come into force after me, the executant. As 
long as I am alive, no one has power to cause interference. Both 
the sons shall be the owners of the movable property and the houses 
in half and half. 


-“ In line 15 the word milkiatan written above the line is correct. - 


“ Hence I have executed these few presents by way of a Will in 
order that it may serve as evidence. Dated the roth of August, 
19017. 

* Signature of Shaikh Khadim Husain. 

* (The Will executed by me is correct, in autograph), ” 

The principal question in this appeal is as to the construction 
of the Will so faras regards what is 1eferred to therein as the 
“ panchmi” property. The appellant, the younger of the two 
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peor sons of the testator, sued to establish his right, under the events 


"1931. which had happened since his father’s death, to a moiety of this 
Gala Maha mad property. The first respondent denied his brothers right to 


Shaikh Ghulam any share at all, though it is not clear how far he claimed the 

Husain. property for himself. The trial Judge decided in favour of the 

Sir George Lown des, appellant, but gave him a quarter. share only. Both parties 
. —— appealed to the High Court (their appeals being numbered 


‘respectively 132 and 164 of 1925), with the result that the suit 
was dismissed, These appeals were heard jointly with two other 
appeals in suits institute by one of the daughters of Khadim 
Husain, but in which no appeal has been taken to His Majesty 
in Council, and with which, therefore, the Board are not con- 
cerned. The other respondents are alienees from the first respon- 
dent and have taken no part in the proceedings. 

It is not disputed that under the Hanafi law, if the effect of 
the will was to confer a beneficial interest in the fancti property 

- upon the first respondent, it was invalid unless consented to by 

' the other heirs after the testators death. The first question, there- 
fore, is whether this was the true effect of the will. "The trial 
Judge held that it was; the High “Court, on the other hand, 
took the view that the first respondent was a mere trustee with no 
beneficial interest in the property. 

The decision no doubt concerns directly only the will of 
Khadim Husain, but the references by the testator to the-will of 
his father Aman Ullah, and the trend of the arguments in the 
case, make it necessary to consider the terms of his’ will also, 
and this in turn brings in the will of Kadir Baksh, the grand- 
father of Khadim Husain, under which the panchmi property 
originated. 

The will of Kadir Baksh is dated the 13th June, 1837. He 
in effect divided his estate into five shares, bequeathing one-fifth 
to each of his four sons, and setting aside the remaining fifth 
“for the expenses of the male and female slaves and the other 
dependants, etc, who are at present in addition to the sons and 
who may survive hereafter." This share he made over to his 
youngest son, Aman Ullah.. The ‘slaves and dependants were 
to remain in his control ; they were to get from him their necessary 
expenses for food and clothing, but were not to be in possession 
of the land, and if they were disobedient they were to get nothing. 
It is admitted by Counsel for the first respondent that this be- 
quest was, as, indeed, the terms of the will show, confined to 
slaves and dependants living at the testator's death. It is also 
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clear, their Lordships think, that they took no interest in the 
corpus of the share, and that the will made no express disposition 
of it as, such. 

The wil of Aman Ullah followed much the same lines. It 
is dated the 25th September, 1866. It recites the will of Kadir 
Baksh, and after referring to the one-fifth made over to him 
(Aman Ullah) for the maintenance of the slaves and dependants, 
continues, "Under the terms of the will executed by the ancestor 
and admitted by his heirs, two-fifths ofthe whole of the ¢aluqa 
(meaning evidently the one-fifth for the slaves and his own 
personal one-fifth) was settled to be my own share and property, 
of which I am in possession and occupation by virtue of private 
partition.” He goes on to state that he also has four sons who 
are “heirs and owners of my estate and property," and that 
following the ways of his ancestor, he has made “a will regarding, 
and division of, my estate.” He then makes over to Khadim 
Husain, his eldest son, “the one-fifth share which my ancestor 
has given to me for the maintenance of the dependent slave 
boys and girls, as well as one-fifth of all my self-acquired villages 
(subject to all the conditions laid down in the will of my ancestor, 
dated the 13th June 1837), together with the slave boys and girls 
that are alive at present and that may be born hereafter.” 
He repeats that the slaves are to be entitled to maintenance 
only; that they are to have “no concern with the possession 
of the lands"; and that if disobedient they will forfeit their 
rights. The balance of his estate he divides equally among his sons. 

Itappears that some years before the date ofthis will there 
had been litigation between the brothers, Miran Baksh, the second 
son of Kadir Baksh, suing for partition, and claiming that the 
pauchmi share was divisible with the rest of the property left by 
his father. The principal Sadar Amir of Gorakpur, by a judg- 
ment dated the 28th August, 1860, held against the plaintiff's 
claim in respect of the panchmi villages, and gave him a decree 
for partition of his share only in the other property. The issues 
raised the question directly, whether Kadir Baksh’s will established 
that the ‘panchmi villages, “solely belonged to the contesting 
defendant,” ie, Aman Ullah, and their Lordships think that the 
' decision must be regarded as having answered this question in 
the affirmative. They have very little doubt that Aman Ullah’s 
will was based upon this decision, and that he regarded himself 
as the owner of the panchmi villages, subject only to the obligation 
of maintaining the slaves. 
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Pe The construction of Kadir Baksh’s will was again raised in 
1931. 1898, after the death of the last of the slaves, the claimant on 


Ghulam Mohammad this second occasion being Karamat Bibi, a daughter of Zahur 
Qv Uddin, the ellest son of Kadir Baksh. Aman Ullah was then 
ix aa dead, ani Khadim Baksh was the principal defendant to the suit. 
EM Moon The cape went up to the High Court on second appeal, the sole 
node question'for decision beinz the construction ofthe will with refe- 
rence to the fanzkmi share. The learned Judges, by their judg- 
ment datelthe 8th August rgor, held that there was a gift of this 
sharé to Aman Ullah, “but a gift burdened for the time being 
with the necessity of making provision, suitable and lifelong, for 
the slaves and slave girls who might survive the testator.” They 
thought that the assignment of the share “was as regards time 
unconditional,” and they accordingly affirmed the dismissal of the 
suit which the District Judge had decreed. It will be observed 
that this decision ‘was in substantial accord with that of the Sadar 
Amir in 1860. 

Turning now to the will of Khadim Husain, with which the 
present appeal is more directly concerned, their Lordships note 
that it was made very shortly after the decision of the High 
Court above referred to, and they think that its terms must have 
been influenced by that decision. The testator begins by stating 
that he is “in possession and enjoyment as a proprietor without 
the participation of anyone else,” of immoveable properties which 
include both the original and increased ganchmi shares. He 
affirms that these shares were conferred upon him “as proprietor” 
under his fathers will and that he had been in possession and 
occupation of them since his father's death. He then proceeds 
to declare thatthe first respondent "shall remain in proprietary 
possession of the fanshmi share in /a/uga Ganeshpur together 
with the fancti property acquired by my deceased father given 
to me under his will.” i 


Apart from any question ofa wakf which has been put for- 
ward for the first time on the argument of this appeal, and with 
which their Lordships will presently deal, they think that Aman 

. Ullah took under the will of his father Kadir Baksh a beneficial 
interest in the original pansåmi share, subject to the maintenance 
ofthe slaves during theirlives. The slaves clearly took no inter- 
est in the corpus of the share, or in the surplus income as the life 
interests dropped out, ani the only reasonable construction of the 
will would seem to be that arrived at by the High Court in 1907, 
which as between the parties to that suit was clearly res judicata, 
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Whether Khadim Hussain took a similar interest under Aman 
Ullah’s will may be more doubtful, but reading the will as a whole 
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in the light of the surrounding circumstances, their Lordships think Ghulam Mohammad 


that the intention of Aman Ullah was to pass on to his son the same 
quality of interest in the now increased panchmi share as that which 
he himself had taken under his father's wil. The exact date of 
Aman Ullah’s death seems to be uncertain. It was probably not 
long after the date of his will, and must in any event have occurred 
before July, 1871, asis shown by the proceedings ina suit which 
went up to the High Court in 1872. Khadim Husain was there- 
fore in possession ofthe villages for at least 30 years, and their 
Lordships have no doubt that he regarded himself as the owner, 
subject only to the maintenance, at his discretion, of the slaves. 
The only persons interested to deny his proprietorship would be 
the other heirs of Aman Ullab, who seem to have taken no steps 
to assert a claim, and they are not parties to orin any way repre- 
sented in the present litigation. 

Khadim Husain's will in their Lordships' opinion, clearly pur- 
ported to pass on to the first respondent a proprietary interest in 
the fanchini property, now again increased by the addition of one 
ffth ofthe other estate ofthe testator, subjectto similar obliga- 
tions, Thelearned judges ofthe High Court would attach little, 
ifany, weight to the references in the will to “proprieturship” and 
“proprietary” rights? Their Lordships are unable to take this view 
ofthe expressions employed by the testator. They regard them 
2s used in their ordinary acceptance, and as intended to make it 
clear that the first respondent was to be the owner ofthe villages, 
subject to provision for the slaves. The latter were to be main- 
tained out of the income only and were to have no proprietary 
interest in the property: whatever surplus: income there might be 
and the reversionary interest in the corpus was to go to the first 
respondent. 


Their Lordships take no exception to the view of the High 
Court that there was a trust forthe slaves. They think.that this 
is probably a more correct way of looking at the bequest than to 
refer to it as an onerous gift: it would, they think, clearly come 
within the definition ofa trust under the Indian Trusts Act, 1882, 
by which the will of Khadim Husain would be governed. But 
in the view their Lordships take, the learned Judges were wrong in 
thinking that the proprietorship conferred upon the first respon- 
dent by the will was a bare trusteeship accompanied by no interest 
ofa beneficial nature. 
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* In their Lordships opinion, therefore, the will of Khadim 
Husain did purport to confer a beneficial interest in a part of his 
estate upon the first respondent, who was one of his heirs, and it 
would seem to follow that (apart from any question of consent by 
the appellant) the will was invalid under the Mahomedan law. 


But it has been contended before the Board that the setting apart 
of the panchmi share under each of the three wills, to which reference 
has been made, was in reality the creation of a wakf, and that so 
considered it must be presumed that. there was a dedication of the 
whole interest of the testator in each case to charitable purposes, 
leaving nothing to which the devisee could be beneficially entitled, 
his position being that merely of the mu/wa//i or manager of the 
charity. > 

No case of wakf was made by the first respondent in his defence 
to tbe suit, nor was it suggested in his memorandum of appeal to 
the High Court, and there is no trace of such a contention having 
been raised in the judgments. No one ofthe three wills purports 
to create a zeaEf, nor is there in any of them anything that could be 
regarded as a gift of the ultimate residue to charitable purposes, and 
no suggestion of wakf was made in any of the previous suits It is 
admitted that & trust for slaves and dependants is not within the 
terms of the Wakf Validating Act, VI of 1913, and it is therefore 
unnecessary to consider the effect of Act XXXII of 1931 (1930 ?) 
which purports to give retrospective effect to the Act of 1913. The 
argument which has been addressed to their Lordships on this point 
is in reality only an attempt to reopen the controversy which was 
finally settled by decisions of this Board nearly forty years ago : see 
Sheik Mahomed Ahsanulla v. Amarchand Kundu (1), Abdul Gafur 
v. Nizamudin (2), Abul Fata Mahomed Ishak v. Russumoy Dhur 
Chowdhry (3). Under these circumstances their Lordships think . 
it sufficient to say that the contentions of the first respondent on 
this’ part of the case must necessarily fail. 


Unless therefore the appellant can be shown to have consented 
to the terms of his fathers will it cannot be binding upon 
him. 

At the time of Khadim Husain's death both the first respondent 
and the appellant were minors. "The former attained his majority in 
1915 and the latter in 1919. Before the trial Judge an attempt was 
made to prove that the appellant upon attaining majority consented 


(1) (1889) L. R. 17 I. A. 28. (2) (1892) L. R. t9 I. A. 170. 
(3) (1894) L. R. 22 I. A. 76. j 
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to the terms of the will It was held that his consent was not 
proved. The High Court makes no reference to this contention, 
and before their Lordships no serious attempt has been made 
to support it, : 

In the High Court, however, it was contended for the first 
respondent that the appellant was in effect bound tothe terms of 
the will by what was said to be a “ family arrangement” embodied 
ina registered instrument dated the 11th of March, roro. The 
learned Judges accepted this contention, and their finding has 
been supported before the Board; ifit is correct, the appellant 
necessarily fails. 

The document in question was executed, during the minority of 
the contesting parties to this appeal, by their motheron her own 
behalf and purporting to actas guardian of her sons. The other 
parties were their sisters, the three daughters of Khadim Husain, 
who disputed the validity of his will. Shortly put, the effect of this 
arrangement was that the mother gave up, in favour of her sons, a 
claim to dower amounting to about a /a&A of rupees, taking for her- 
self only a life annuity of R s. 600 out of the estate, while the sisters 
accepted perpetual annuities of Rs. 400 each charged upon speci- 
fied immovable properties. Elaborate schedules of the various pro- 
perties were annexed to the document, the first of which, referring 
to the panckmi properties, was headed “ List of property which 
belongs exclusively to Shaik Ghulam Husain (i. e., the first respon- 
dent), and with the income of which the slaves and slave girls will 


, be maintained according to the conditions and restrictions laid down 


in the wills of the ancestors, ? 


The learned Judges of the High Court thought that this should 
be read as an agreement made by the mother, acting on behalf of 
the younger son, with herself, acting on behalf of the elder son, 
that the latter should be the owner of the fancti properties, and 
that it was binding upon the appellant. But quite apart from the 
question whether the mother coul legally bind the appellant by such 
an agreement, their Lordships are unable to hold that this was either 
the intention or the effect of the document. "The only object of the 
arrangement was, they think, to get rid of the daughters’ claims, 


. leaving the landed estates for the sons. Apart from the heading to 


the schedule of the panchmi properties, there is nothing to suggest 
that the rights of the sons infer se were considered. There was, and 
indeed could be, no dispute between them at their then ages, and 
the mother was evidently upon the terms of the document acting 
for them both jointly. Their Lordships must accordingly hold that 
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P.C. the appellant was, when he came of age, free to dispute the validity 
1931. of Khadim Husain’s will, and to claim his share according to the 

* Ghulam Mohammad Mêhomedan law in the panchmi properties. NA 
s v. The last line of the first respondent’s defence was limitation ; 
SUD UEM it was contended first that the deed of March, rgro, should be read 


. == as having effected a transfer of the paxchmi properties by the 

sir George Tomie: mother, acting on behalf of the appellant, to the first respondent, 
and that therefore the suit fell under Article 44 of senedule lof 
the Limitation Act, which runs as follows :— 


me e 


- Time from which 


Description of Suit. | Period of LAON period began to run, 


44.—By a ward who | Three years . | When the ward attains 

. has attained majority, majority. 
to set aside a transfer 
of property by his 

guardian. 





The trial Judge held that this article had no application on the 
ground that there was no transfer by the deed: the High Court took 
the opposite view. It is manifest, on the construction which their 
Lordships have put upon the deed, that the trial Judge was 
right, 

Alternatively, it was argued that the suit was barred by twelve 
years’ adverse possession under Article 144. Both the Courts in 
India have negatived this contention, and their Lordships have no 
doubt that they were right. The first respondent only attained 
majority in 1915, and the suit was instituted in July, 1924. 
Until 1915 the mother was in possession of all the immovable 
properties of the estate on behalf of both her sons, and it 
would be impossible to hold that her possession was adverse to the 
appellant. 

Before the Board it was for the first time suggested that the suit 
in reality falls under Article 123, which applies to a suit “ for a legacy 
or for a share of a residue bequeathed by a testator, or for a distri- 
butive share of the: property of an intestate.” The period of 

E limitation in sucha case is twelve years from the date “ when the 
legacy or share became payable or deliverable.” It is said that on 
the contentions of the appellant, Khadim Husain must be deemed 
to have died intestate, and that what the appellant is claiming is a 
distributive share in his estate. There is, however, a long series of 
decisions in India, dating at least from 1882, that this article only 
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applies where the suit is brought against an executor or administrator PoC: 
or some person legally charged with the duty of distributing the 1931. 


estate: Jssur Chunder Doss v. Juggut Chunder Shaha (1); Keshav AR An Mohammad 


< Jagannath v. Narayan Sakharan (2); Umardaras Ali Khan v. ni es 
Wilayat Ali Khan (3); Khadersa Hajee Bapgu v. Puthen Veettil SER iii 


` Ayissa Ummat (4) ; and see Mahomed Riasat v. Hasin Banu (5). IL Lodna 

Counsel for the first respondent drew their Lordships’ attention Ca ` 
to a decision of this Board reported as Maung Tun Tha v. Ma Thit 
(6), where Article x23 was apparently applied in a suit by a Burmese- 
Buddhist son for his share in the paternal estate. No reference was 
made to the Indian case law on the subject, and the main question 
debated was as to whether the son was bound under the Burmese 
law to elect within a reasonable time after his father’s death. 

Their Lordships have referred to the record of this case, and 
they find that in the Courts of Burma no issue was raised as to 
limitation, and that there was no discussion as to the article of the 
Act which should be applied. "There had been at least one previous 
decision in the Lower Burma Court that Article 123 was applicable 
to such a case, and itseems to have been assumed on all hands 
that it must equally apply in the case then under consideration. 
After the decision in 44 I. A. it appears to have been considered in 
one case in the Bombay High Court that the Indian authorities had 
been overruled [SAirinbai v. Ratanbai (7)), but in two later cases 
the same High Court refused to apply Article 123 to claims by 
Mahamedan heirs: see Nurdin Najbudin v. Bu Umrao (8). The 
specific question was considered by a full Bench of the Allahabad 
High Court in 1928 [Rustam Khan v. Janki (g)| another case 
between Mahomedan heirs, when the same conclusion was come to 
asin45 Bomb., the article applicable being held to be Article 144 
and not 123.* à 

Their Lordships have no doubt that it was not intended by the 
judgment in Maung Tun Tha v. Ma Thit (6), to over-rule the 
decisions to which they have referred, and they think that, at all 
events in cases from the Indian Courts, these authorities should be 
followed. They are therefore of opinion that the present case does 


(1) (1882) I. L. R. 9 Calc. 79. 


(2) (1889) I. L. R. 14 Bom. 236. (3) (1896) I. L. R. 19 All. 169. 
(4) (1910) I. L. R. 34 Mad. sir. (5) (1893) L. R. 201. A, 155. 
(6) (1916) L. R. 44 I. A. 42. (7) (1918) 1. L. R. 43 Bom. 845. 
(8) (1920) I. L. R. 45 Bom. 519. (9) (1928) I. L. R. 51 All. 101. 


* [See also to the same effect, Bai Fivi v. Bai Bibanboo—(1928) 31 Bom. 
L. R. 199 ; and Mussammat Fano v, Narsingh Das—(1929) 1. L. R. 11 Lah. 
ag —K. J. R} 
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P.C. not fall within Article 123, and that the appellants suit was not 
1931. barred by limitation. 
bot tah A 
Ghulam Mohammad It only remains to consider whether the trial Judge was right in 
v. 1 1 
Shaikh Ghulam holding that the appellant was entitled to recover a quarter share 
Husain. only, and not a half, of the ganchmi property, and itis to be noted 
Sir Geo jee Lo des, that upon this point the learned Judges of the aah Court were in 
= agreement with him. 


The appellant’s share in his father’s estate under the Mahomedan 
law would be-one-quarter only, but he contends that the widow and 
daughters having surrendered their rights in exchange for annuities 
which were charged upon the whole estate, he was entitled to share 
equally with his brother in all the residue. 

The view taken by the Indian Courts was that the allocation of 
the ganchmi property to the first respondent was an integral term of 
the arrangement under which the surrenders were made, and that if 
the appellant refused to be bound by this allocation he could claim 
no benefit from the surrenders. 

In their Lordships’ opinion, this view is based upon a misinter- 
pretation of the deed of March 1910. "They think that the rights of 
the widow and daughters, being in effect bought out by payments 
from the general estate, their interests enured for the benefit of 
the other heirs irrespective of their rights infer se, and thatthe whole, 
subject to the annuities so charged and the debts (which were con- 
siderable) became divisible equally between the two sons. If the 
annuities and the debts had been made payable out of the first 
respondent’s share only, and in consideration of this the panchmi 
property had been allotted to him, the position would have been 
different, but this was not the effect of the deed. 

Their Lordships are therefore of opinion that the appellant is 
entitled to share equally with the first respondent in the pancheni 
properties, and that a decree should have been entered in his favour 
for possession of a moiety thereof. This would, of course, be without 
prejudice to the rights of any persons claiming as slaves or disciples 
under the will of Khadim Husain. They are not parties to the 
present litigation, and such rights as they may be entitled to assert 
are not affected by it. 

Their Lordships will humbly advise His Majesty that this appeal 
should be allowed, that the decrees of the High Court in Appeals 
No. 132 and No. 164 of 1925 should be set aside, and that in lieu 
thereof a decree should be made in favour of the appellant for the 
shares in the several ganchwmi villages claimed by him in his plaint. 
The first respondent must pay the costs of the appellant in the High | 


ay 


uv 
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Court and before this Board, but, having regard to the order for costs 
made by the trial Judge, and to the fact that the appellant had raised 
issues on which he failed, their Lordships think that justice will be 
met by ordering the first respondent to pay only half of the appel- 
' lant's costs in the Court of first instance. 


H. S. L. Polak: Solicitor for the Appellant. ` 
Francis and Harker < Solicitors for the Respondents. 
KJ. R. ^ Appeal allowed. 


Present: Lord Russell of Killowen, Lord Salvesen and 
Sir Dinshah Mulla. 


BECHU SINGH AND ANOTHER 
Us 
KUMAR KAMAKHYA NARAIN SINGH. 


[On APPEAL FROM THE HIGH COURT oF JUDICATURE AT PATNA.] 


Possession of village commenced as Thikadars and tenure holders—Subsequent 
acquisition of right of occupancy (raiyati rights.) 

Where the defendants’ occupation of a village commenced under a putta 
(lease) which was granted solely for the purpose of collecting rents and bringing 
the village under cultivation by establishing tenants on it, keld that the defen- 
dants were mere thikadars and tenure-holders and could not, during the period 
of their occupation as such, acquire a right of occupancy (raiyati rights) in the 
village. 

Appeal No. 92 of 1930 from a decree of the High Court, 
Patna, dated the 4th December 1928, which had reversed a decree 
ofthe Judicial Commissioner of Chota Nagpore, dated the 25th 
May 1926, which in turn had varied a decree of the Subordinate 
Judge of Hazaribagh, dated the r4th April 1924. The Subordi- 
nate Judge had decreed the plaintiffrespondent's claim and that 
decree was restored by the High Court. 


The question on the present appeal was whether the defen- 
dants-appellants had a raiyati interest of a permanent occupancy 
character in respect of the lands in their own cultivation in the 
village in suit. The first Appellate Court answered the question 
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in the affirmative, but the trial Judge and the High Court took the 
contrary view. 


DeGruyther, K. C. and Dube K. C. for the Appellants: The 
appellants are cultivating raiyats (AAudkhast) and not mere 
thikadars or tenure-holders: Raja Dhakeshwar Prasad Narain 
Singh v. Gulab Kuer (1), where the expressions "Khudkasht" and 
“Bakasht” are explained in the judgment of Mr. Ameer Ali, 


On its true construction, the putta by which the appellants 
came into possession was a cultivating lease, and the appellants 
acquired occupancy rights. In the Record of Rights they were 
shown as non-resumable ¢hikadars. 


[Lord Russell observed that the entries in the settlement records 
did not help the appellants. | 


Dunne, K. C. (with Wallach) for the NAN In the 
Record of Rights the appellants are entered as bewiadi thikadars. 
When the inception of the tenancy was a mere ¢hikadari, there 
could be no accrual of raiyti right by lapse of time: Midnapur 
Zamindary Co., Ltd. v. Naresh Narayan Roy (2). 

[Lord Russell doubted whether a person entering as a thikadar 
could himself subsequently set up a title as occupancy raiyat.] 


The decisions of the Board are to the effect that he cannot.* 


DeGruyther K. C. in reply :—The High Court in second 
appeal was not competent to set aside the finding of the first 
appellate Court that the defendants had raiyati rights in the lands : 
Sec. 100, Civil Procedure Code. 

Their Lordships’ judgment was delivered by 


Sir Dinshah Mulla :—This is an appeal from a judgment and 
decree, dated the 4th December, 1928, of the High Court at Patna 
which reversed a decree, dated the 25th May, 1926, of the Judicial 
Commissioner of Chota Nagpur, and restored a decree, dated the 
14th April, 1924, of the Subordinate Judge of Hazaribagh. 

The sole question for determination in this appeal is whether the 
defendants-appellants are raiyats having a right of occupancy within 
the meaning of the Chota Nagpur Tenancy Act, 1908, in a village 
forming part of the Ramgarh estate situated in Hazaribagh. 

The suit out of which this appeal arises was instituted by the 
plaintiffrespondent, who is the proprietor of the estate, against the 

(1) (1926) L. R. 53 I. A. 1765 31 C. W. N. 541. 
, (2) (1924) I. L. R. 51 Calce 631 ; L. R. sr E. A. 293. 
. *See.Nainafillai Murakayar v. Ramanathan Chettiar—(1923) 1. L. R. 47 
Mad. 337, P. C.—K. J. R, 
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defendants in March, 1923, to recover possession of the village. The 
village contains about 212 acres. The ground of the plaintiffs claim 
was that the defendants were tenants from year to year and they 
were liable to be ejected after due notice and that such notice was 
given. 

The defendants by their written statement pleaded that the land 
was first reclaimed from jungle and brought into cultivation by the 
‘ancestors of Ramnath Singh, the maternal grandfather of defendant 
No. 1, and that it descended in due course to Ramnath Singh. 
They alleged that Ramnath Singh was assisted in the cultivation 
and management of the village by Deodutt Singh, the father of 
defendant No. 1, and that on the death of Ramnath Singh defen- 
dant No. 1 succeeded to the village as his heir under the Hindu 
law. They further alleged that after the death of Ramnath Singh, 
Deodutt Singh supervised the cultivation of the village on behalf of 
defendant No. 1 who was then a minor, and they claimed that they 
and their predecessors in title had held the land as raiyats and 
acquired a right of occupancy therein. Defendant No. 2 is the son 
of Defendant No. 1. 


Particulars of the land claimed by the defendants are given in 
five schedules annexed to the written statement. Schedule A com- 
prises about 68.81 acres of land which was under their own culti- 
vation. Schedule B contains land which was in the possession of 
ufder-tenants. The rest of the land is described in Schedule C. D 
and E. 

The earliest document on the record is a putta dated the 21st 
February, 1857, granted by Munshi Roshan Lal who then held the 
village as a jagir from the then zemindar. By this putta the village 
was givenin “thika ijara” to Ramnath Singh for a term of ten years 
"with the details that in 1914 Sambat [1857 A.p.] he will have 25 


: bighas land and 9 Mahua trees at an annual rental of Rs. 12-8-o in 


Company's coin, and from 1915 to 1923 Sambat [1858-1866 A.D.] 
he will have the entire Mauza including sfhati (culturable) and fallow 
lands within the boundaries of the said Mauza at an annual rental 
Of Rs. 106-4-0 in Company's coin.” The putta also provided that 
Ramnath Singh "should cultivate (or people) the village, keep the 
tenants satisfied, inhabit and settle tenants therein," and that after 
the expiry of the lease "the Mauza will be temporarily settled with 
none else than Chaudhuri Ram Nath Singh on properly enhanced 
rent, and if the money is not paid the said Munshi will be at liberty 
to do what he likes." . i 

In 1877 the predecessor in title of the plaintiff granted the Mauza 
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and other villages to his youngest brother Hit Narain Singh as a jagir 
for his maintenance. In 1879 Hit Narin Singh gave a ¢hika lease 
of the Mouza to Ramnath Singh and Deodutt Singh for a term of 
five years at an annual rent of Rs. ro6-4-o, being the same as that 
reserved under the putta of 1857. The lessees having failed to pay the 
rent, a suit was brought by Hit Narain Singh in 1883 in the Revenue 
Court for arrears of rent, and he obtained a decree against them. 
Inthat suit Ramnath Singh contended that he held the land as a 
raiyat at a fixed rent of Rs. 75 per annum, but this was found against 
him. l 

The ¢hika lease was renewed fora further period of five years, 
and on the 3rd September, 1884, a kabuliyat was executed by Ram- 
nath Singh and Deodutt Singh in favour of Hit Narain Singh where- 
by they agreed to give up possession of the village on the expiry of 
the lease and to “keep the village populated or cultivated (abad), 
and keep the tenants satisfied.” This phraseology is very similar 
to that used in the putta of 1857. The lease was again renewed in 
1889, and it expired in 1894. 


In 1895 Hit Narain Singh granted a ZAi&a lease of the village 
to Lut Baran Singh. On the roth July, 1895, Lut Baran Singh 
granted a sub-lease to Deodutt Singh for a period of five years, and 
a kabuliyat was executed by Deodutt Singh whereby he undertook 
among other things to “keep the village populated (or cultivated 
abad) and keep the tenants contented.” — ' 


In 1902 Lut Baran Singh filed a road-cess return in respect of 
this Mauza, This document is not printed in the record prepared 
for this Board, but it appears from the judgment of the Judicial 
Commissioner that Deodutt Singh and his son, defendant No. 1, . 
were described in that document as raiyats, the former holding go 
bighas, that is, 30 acres, at an annual rent of Rs. 140, and the latter 
holding 24 bighas, that is, 8 acres, at an annual rent of Rs. 41. 
The defendants relied upon this return and upon three receipts 
passed by Lut Baran Singh to Deodutt Singh, one for the rent for 
1902, another for the rent for 1904, and the third for the rent for 
1905. In these receipts the total annual rent payable by Deodutt 
Singh is stated to be Rs. 194-9-6, of which Rs. 75 is shown as the 
rent of “ raiyati land including cesses,” and Rs. 119-9-6 as rent. “on 
account of lac and mahudam. " E: 

Lut Baran Singh’s lease expired in 1905. On the 27th January, 
1908, Deodutt Singh applied to Hit Narain Singh for a grant ofa 
thika lease to-bim, but no lease was executed. Hit Narain Singh 
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died in 1913 without leaving male issue, and the jagir was resumed 
by the plaintiff in the same year. 

This was followed by proceedings for the preparation of the 
record of rights which was finally published in ro15. In the Khewat 
the defendants’ right in this mauza is described as ¢hika bemeyadi 
and as non-resumable.. The entry in the Khatianis not printed 
in the record of proceedings, but the contents of entry appear 
from the following passage in the judgment of the Judicial 
Commissioner :— 

“The entry which was prepared at the earlier stage inthe pre- 
paration of the record of rights showed 68:81 acres as the raiyati 
holding of Deodutta, All this area is entered as éa&as& in the 

. finally published Khatian of the village............ Schedule A [to the 
written statement] contains the lands in his own cultivation 68'8r 
acres in accordance with the Khatian Ex. 17 which shows this area 
as in the cultivation of Deodutta. ” 

The correctness of the Khewat entry was disputed both by the 
plaintiff and the defendants. The defendants maintained that the 
holding was raiyati and not Z/;£a. The plaintiff contended that the 
tenancy was resumable, and not non-resumable. 

The Suberdinate Judge found that the defendants had failed to 
prove that the land was reclaimed from jungle by the ancestors of 
Ramnath Singh or that they were the original founders of the village. 
He held that the defendants were mere tenure-holders, and decreed 
the plaintifi's claim. 


From that decree the defendants appealed to the Judicial Com- 
missioner of Chola Nagpur. At the hearing of the appeal the defen- 
dants gave up their claim in respect of lands comprised in Schedule 
B. The Judicial Commissioner affirmed the finding of the Sub- 
ordinate Judge that the village was not founded by the ancestors of 
Ramnath Singh, but held that the putta of 1857 was given to Ram- 
nath Singh to cultivate a specific area of 25 bighas as a raiyat in 
the first year and to continue to cultivate that area in subsequent 
years as well as to collect rents from the raiyats in the subsequent 


years. He considered that the 25 bighas constituted the nucleus , 


which by the gradual growth of the cultivated area increased to 38 
acres in 1902 when the road-cessreturn was filed, and increased 
further by similar process to 68'8r in 1914 when the Khatian was 
prepared. He concluded that the defendants had acquired a right 
of occupancy in the land comprised in Schedules A, C, D and E, 
and allowed the appeal to that extent. , 

The plaintiff appealed from that détree- to the High Court at 
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P.C. Patna. The High Court differed from the Judicial Commissioner 
1932. and held that the putta of 1857 was an ordinary thika lease for-the 
nl : , 

Bechu Singh whole village and that the defendants were mere tenure-holders. 


v. They accordingly reversed the decree of the Judicial Commissioner 
EA ¥@ and restored that of the Subordinate Judge. Itis from that decree 
Str 7: akah Mulla. that ithe present appeal has been brought by the defendants to His 

a Majesty in Council. 
Two contentions were raised before their Lordships on behalf of 
the defendants. First, it was urged that the putta of 1857 was in 
: part for the cultivation by Ramnath Singh of the specific area of 
25 bighas which was until then unreclaimed, that raiyati rights 
accrued under that putta to Ramnath Singh, and that the road-cess 
return of 1902 and the three receipts passed by Lut Baran Singh , 
to Deodutt Singh were evidence of past acquisition of those rights. © 
Next, it was argued that even if no right of occupancy had accrued 
before 1900, being the year in which the last of the thika leases 
expired, the defendants having been in occupation of the land from 
1900 to 1923, they must be deemed to have acquired a raiyati status 
during that period. 
Their Lordships are unable to spell out of the putta of 1857 
any cultivating tenancy in respect of 25 bighas or any other area. 
They think that the putta was a single lease of the entire village 
Y for the purpose of collecting rents and bringing it under cultivation 
by establishing tenants on it. The mere fact that only 25 bighas 
were let forthe first year and the tenancy of the whole village 
was not to commence until the next year raises no presumption 
_that that parcel was singled out for the purpose of cultivation 
by Ramnath Singh as a raiyat. The reasons for limiting the letting 
area to 25 bighas during the first year of the tenancy could at best 
be a matter for speculation. In other respects the putta is in 
terms very similar to the kabuliyats of 1884 and 1895 both of which 
were admitted to be leases for the purpose solely of collecting rents. 
Their Lordships are of opinion that no right of occupancy could be 
founded upon the putta of 1857. 


The putta of 1857 expired in 1866, and it was followed in 
1879 by a Thika lease of the whole village for a term of five years, 
The rent payable under that lease was Rs. 106-4-0, being the same 
as that reserved under the putta of 1857. This fact almost goes 
to show, if no other lease was granted to Ramnath Singh between 
1867 and 1879, that he held over after 1866 under the putta of 1857. 
Then came a series of Thika leases and sub-leases for a period each 
of five years from 1884 up to 19oo. Being Thikadars of the whole 
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village until 19oo, the predecessors of the defendants could not 
acquire any right of occupancy in any part of the village during 
that period.* The entry, therefore, in the road-cess return of 
1902 .describing Deodutt Singh and defendant No. x as raiyats 
and the receipt for the rent for the same year passed by Lut 
Baran Singh to Deodutt Singh describing the land as raiyati 
could not be correct. The subsequent receipts for the rent for 
. 1904 and 1905 are substantially in the same terms as that for the 
refit for 19o2, and they do not advance the defendants’ case. 
Moreover, all the three receipts have been found by the Judicial 
Commissioner to be "collusive, at least as regards the amount 
ofrent mentioned therein, which is quite different from that in 
the road-cess return. No weight, in their Lordships’ view, could 
be attached to these receipts. Nor is there any evidence of any 
accrual of raiyati rights at any subsequent period. Lut Baran 
Singh’s lease expired in rgos. In January, 1908, Deodutt Singh 
applied to Hit Narain Singh for a grant to him of a lease of the 
village which again was to bea Thika lease. No such lease how- 
ever, was executed, but it appears from the proceedings before 
the Attestation Officer that Deodutt Singh was in possession of 
the whole village in January, 1914, though it does not appear 
from what date. In 1917, as appears from the judgment of the 
High Court, the plaintiff obtained a decree against Deodutt Singh 
for arrears of rent, and this was followed by a notice to quit. 
These facts, in their Lordships’ opinion, do not establish that the 
defendants acquired any raiyati rights even after the expiry of the 
putta of 1857. l 

Their Lordships are, therefore, of opinion that this appeal 
fails, and it should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Watkins and Hunter : Solicitors for the Appellants. 

Solicitor, India Office : Solicitor for the Respondent. 


K. J. R. j Appeal dismissed, 


#See I. L. R. 47 Mad. 337, P. C.—K. J. R. 
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PRESENT: Lord Blanesburgh, Lord Tomlin and Sir 
George Lowndes. 


ABDUL HALIM KHAN 
v. 
RAJA SAADAT ALI KHAN AND OTHERS. 


[Ox APPEAL FROM THE CHIEF COURT OF OUDH 
AT Luckwow.] 


Oudh Estates Act (1 of 1869), Sec. 29—'' Widow " ; efect of re-marriage on 
power to adopt—Marriage with two sisters invalid by Muhammadan Law. 


Where the widow of a Muhammadan Talugdar was authorized by his Will to 


“adopt a son, and it was provided that in the event of her contracting a second 


marriage “ she shall not be entitled to avail herself of any of the provisions of this 
Will”: 


Held, that both upon the construction of the Will and under the express terms 
of section 29 of the Oudh Estates Act, I of 1869, the widow of a Muhammadan 
Taluqdar has no power to adopt a son to her deceased husband after her 
re-marriage. ` 


It is contrary to the Muhammadan Law for a -man to be the husband of two 
sisters at the same time.* M tos 

Appeal No. 60 of 1931, by icis from a judgment and 
decree, dated the 2nd April 7928, ofthe Chief: "Court of Oudh 
(112 I. C. 596) which affirmed a judgnient and .decree of the same 
Court (708 7. C. 817), dated the 16th emet 1927; in its original 
jurisdiction. ê 


The plaintiffappellant, a ‘Shiah Basi uud the 
Nanpara Estate as the. adoptéd: son ‘of thé late" Talugdar, Raja 
Mohomed Siddiq Khan, who died on thé. goth December 1907,- 
without any issue and leaving! him' surviving | ' four widows. By his 
will the late Raja gave to each of his wives in succession a power 
to adopt a son to him, and.it was declared that if any of the wives 
remarried after the death of the Raja she was to lose her rights and 
privileges under the Will. Rani Champa, the fourth widow, 
remarried one Sher Mohomed Khan in March 1910. and thereafter 


` she adopted the plaintif-appellant on the 25th July 1914. The sole 


question for determination on the present appeal was whether, 
having regard to the terms of the Will and of section 29 of the Oudh 
Estates Act, I of 1869, the plaintiff's adoption was invalid on the 


* These words “at thesame time ”, though not in the judgment, are obviously 
implied ; sse Wilson’s Muhammadan Law, 3rd Ed., para 38, page 115.—K. J. R, 
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ground that it was made by Rani Champa subsequently to her 
re-marriage. Both the Courts in India having held that the adoption 
was invalid, the plaintiff preferred this appeal to the Privy Council, 
by special leave. ~ 

Dube, K. C; for the Appellant. 

Dunne, K. C., M. A. Jinnah and S. Hyam for the Respondents. 


Their Lordships’ judgment was delivered- by 

Sir George Lowndes :—The appellant in this case is the 
claimant to a large and valuable taluqdari estate in Oudh, known as 
Taluga Nanpara, the succession to which is governed by Act I of 
1869. The rst respondent was at the date of the suit in possession 
of the estate, anl unless the appellant is able to show a better title 
in himself, it is admitted that he cannot succeed. 

The last full owner was Raja Muhammad Siddiq Khan, who died 
without issue on the 3oth December, 1907. He left four widows 
him surviving, and by his will gave successive authorities to each of 


them to adopt a son. The rst respondent isinas the adopted son , 


ofthe second widow, Rani Saltanat. The appellant claims to oust 
him as the adopted son of the fourth widow, Rani Champa, on the 
ground that his (the appellint's) adoption was the only valid one. 
The other respondents are in, possession of parts of the estate under 
a compromise with the rst.respondent. - - 

The main question: in the;suit was whether the adoption of the 
appellant, tàe factum of ‘which is- admitted, was valid, and the first 
line of defence was. that Rani Chanipa had been. remarried to one 
Sher Mahomed Khan before the adoption of the appellant, and that 
for this reason his 'adoption was invalid. . 

The question of the re-mirriage, was contested at greit length in 
the Oudh Court, as is testified by the bulky. record now before the 
Board. The appellant, i in addition to denying. the re-marriage in fict, 
asserted that, previous ` to the date on which. it was alleged to have 
taken plice, Sher Mahomed Khan had been married to the sister of 
Rani Champa, and this was put forward as making the story 
of the latter's re-marriage impossible, it beinz admittedly con- 
trary to the Mahomelan law for a man to be the husband of two 
sisters, | 


.The trial Judge and the Court of Appeal have concurrently held 
that the re-marriige of Rani Champa with Sher Mahomed Khan, 
on'a date prior to the adoption of the appellant, is established by 
the evidence. They are also agreed that the alleged previous 


marriage with the Rani's sister, the burden of proving which was 


clearly upon the appellant, is not established. These findings must, 
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in accordance with the recognized practice of the Board, be held 
conclusive as to the fact of the re-marriage. 

It only remains to consider an alternative contention of tlie appel- 
lant that the re-marriage did not invalidate the adoption. This 
again has been negatived by both the Indian Courts, mainly on the 


' strength of clause ro of Raja Muhammad Siddiq Khan's will, The: 


official translation of this clause, which was before the trial Judge; 
was in the following terms :— 

“Tf any of the Ranis contract a second marriage after me she 
shall not be entitled to be profited by any of the paragraphs of this 
will. ” 

The learned Judge held that the power of adoption was on the 
same footing asa power of appointment and therefore “a benefit 
or privilege ” conferred on the widow which she would, under the 
terms of this clause, forfeit upon re-marriage. He also thought that 
under section 29 of the Oudh Estates Act (I of 1869), by which 
a conditional power of adoption is given to the widow of 


`a Muhammadan taluqdar, the power could only be exercised 


by her if she were still his widow at the time of making the 
adoption. 

In the Court of Appeal the translation of clause ro of the will 
was amended by the learned Judges, and this has now come up to 
the Board under the official seal of the Court. The amended tran- 
slation runs as follows :— 

* If any of the Ranis contract a second marriage after me she 
shall not be entitled to avail herself of any of the provisions of this 
will. ”* 

The learned Judges thought that -on this reading of the clause it 
was clear that Rani Champa “on her re-marriage with Sher 
Mahomed Khan forfeited her power of adoption, and consequently 
the plaintiff’s adoption made by her on the 25th July, 1914, is 
invalid.” 

Their Lordships, while not disagreeing with the reasoning of 
either of the'Indian Courts on this question, think that the same 
result is to be arrived at in another way. 

The parties being Muhammadans, there is no power to adopt 
under their personal law, and it is only conferred by section 29 of the 
Act, and must be confined strictly within the limits there laid down. 
The section is as follows :— x 

“Every Muhammadan talugdar, grantee, heir or legatee, and 


* The relevant words in the vernacular (Urdu) are “kisi data Wasiatnama haza 
se faeda uthane ke mustahag na hogi ".—K. J. R. 
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every widow of a Muhammadan talugdar or grantee, heir or legatee, P.C. 
with the consent in writing of her deceased husband, shall, for the 1932. 


purposes of this Act, have power to adopt a son whenever, if he or 
she were a Hindu, he or she might adopt a son.” 
The power is thus exercisable by the widow of the taluqdar only 
under such circumstances that ifshe were a Hindu she would be Si = 
. : . n ir George Lowndes. 
entitled to adopt. It can, their Lordships think, hardly be doubted — 
that.a Hindu widow could not, after re-marriage, make a valid 
adoption to her ‘former husband. Indeed, this is conceded by 
Mr. Dube, who has presented the appellant’s case with ability and 
restraint. Their Lordships think that it necessarily follows that the 
widow of a Muhammadan taluqdar has, under the terms of the sec- 
tion, no power to adopt a son after her re-marriage, and that there- 
fore the adoption of the appellant was invalid and conferred upon 
him no right to the Nanpara estate. 
For these reasons their Lordships think that this appeal fails and o 
that the appellant's suit was rightly dismissed by the trial Judge, and 
they willhumbly advise His Majesty accordingly. The appellant 
.must pay the costs of the appeal. 
H. S. L. Polak: Solicitor for the Appellant. 
Barrow, Rogers and Nevill: Solicitors for the Respondents. 


K. J. R, Appeal dismissed. 
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9 1932. 
U. MAUNG MAUNG KHA. March, 18. 


[On APPEAL FROM THE HicH COURT AT RANGOON.] 


Burmese Buddhist Law—Property of married persons—Gift of lettetpwa property 
by wife without consent of husband—Validity of such gift. 
A gift by a Burmese Buddhist wife of the Je£fe£éwa property of herself and 


her husband without his consent amounts to a valid transfer of her share and 
interest in the property gifted. 

Semble: The husband and wife in a Burmese Buddhist marriage do not hold 
the property as joint tenants, but as tenants-in-common, and accordingly either 
party to the marriage is competent to alienate or otherwise dispose of his or her 
own interest in such property without the consent, express or implied, of the 
other, 
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Ma Paing v. Maung Shwe Hpaw, (1) dissented from. 

N. A. V. R. Cheityar Firm v. Maung Than Daing, (2) approved. 

The Burmese Buddhist Law in regard to the three kinds of property (Tetfe£pma, 
payin and hnafason) acquired by either or both of the spouses before or r during ` 
marriage, discussed. 

Appeal No. 1 of 1931 from a judgment and decree of the High 
Court, Rangoon, dated the 17th March 1930, reversing a judgment 
and decree of the District Judge of Henzada, dated the rath Febru- 


ary 1929. 


The substantial question for determination on the appeal was , 


as to the validity of a deed of gift executed by one Ma Ma Gale 
in favour of the defendant-appellant. The plaintiff-respondent, 
who had been Ma Ma Gale’s husband for over thirty years, sued- 


of the deed were JZeffetpwa (joint property) of himself and Ma Ma 


' Gale, and that the latter could not dispose of them without his 


consent. The defendant maintained that the plaintiff and Ma Ma 


„to set aside this deed on two grounds ; (17) that its execution was .. 
induced by the defendant by undue influence ; (2) that the subjects ` 


Gale were divorced before the execution ofthe deed. The trial 


Court held that there was no undue influence, and that the 
plaintif and Ma Ma Gale had been “automaticily divorced” 


in consequence of Ma Ma Gale’s desertion of the plaintiff, but. 


that the property (subject of the deed) was the /ette¢pwa of the 
married couple, and that the plaintiff had a one-third share 
therein; it decreed his suit to the extent of one-third only. The 
High Court, on appeal, held, after referring to the decisions in 
Ma Hmon v. Maung Tin Kank (3), Maung Po Nyun v. Ma Saw 
Tin (4), Ma Nyun v. Maung San Thein (5), MaRin v. Maung Po 
Sein (6), Ma Saw Kin v. Maung Tun Aung Gyaw (7), that 
there had been no divorce between the plaintiff and Ma Ma Gale, 
and that, under the circumstances, on the authority of Ma Paing 
v. Maung Shwe Haw (8) and U Po U v. Ma Tok Gyi (9) 
the deed of gift was invalid and that the plaintiff was entitled to a 
declaration that the properties mentioned in the said deed belonged 
to him. They accordingly decreed the plaintiffs claim in full. 
The learned Judges did not go into the question of undue influence. 

(1) (1927) I. L. R. 5 Rang. 296 (F. B.). 

(3) (1931) I. L. R. 9 Rang. 524 (Special Bench). 

(3) (1923) I. L. R. 1 Rang. 722. 

(4) (1927) I. L. R. 5. Rang. 841 (P. C.). | 

5) (1927) I. L. R. 5 Rang. 537 F. B.) (6) (1927) I. L. R. 6 Rang, 1, 

(7) (1927) I. L. R. 6 Rang. 79 (P. C.). (8) (1927) I. L. R. 5 Rang, 478, 

(9) (1929) I. Le R. 7 Rang. 374 (F. B. 


on 


x 
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Against the decree of the High Court, the defendant appealed 
to His Majesty in Council, and contended that whether there had 
been a divorce or not, the deed of gift evidenced a valid transac- 
tion under the decision of the Special Bench in JV. 4. P. R. 
Chettyar Firm v. Maung Than Daing (1) given after the judgment 
under appeal was delivered. . l 

Geofrey Lawrence, K. C. and Leach for the Appellant. 

A. Pennell for the Respondent. 

Their Lordships’ judgment was delivered by 


Viscount Dunedin :—This is a suit in which U Maung Maung 
Kha the plaintiff seeks to set aside a conveyance of certain property 
gifted to U Pe, the defendant, by Ma Ma Gale, wife of the plaintiff 
but now deceased. The plaintiff and his wife were Buddhists and 
their mutual rights depended on Burmese Buddhist law. They 
were married in 1892 having both been previously married and 
they had no children but adopted two girls Ma Khin May and 
Ma E. Kyi. The father of Ma-Ma Gale was U Pan; he lived in 
Henzada. The plaintiff lived’ at Rangoon and his wife lived 
sometimes with her husband at Rangoon and sometimes at Henzada. 
She traded on her own account at Henzada. 


In 1910 U Pan died leaving two daughters, the said Ma Ma 


` Gale and. one Ma Ma Gyia spinster, and some grandchildren the 


Ei 


offspring of a deceased child. In rgr2 U Pan’s estate was divided 


between his two daughters. It consisted of two houses, one the 
pucca house*and the other the little house and some paddy fields. 
The plaintiff then came to Henzada permanently and lived with 
his wife in U Pan's little house. In 1916 the plaintiff built another 
house and when it was finished his wife and he lived init. The 
adopted children lived with Ma Ma Gyi in the little house. Ma Ma 


Gyi began to rebuild the pucca house but died in 1923; the 


rehuilding was finished by the plaintiff and his wife. On Ma Ma 
Gyi’s death her share of U Pan’s property passed to Ma Ma Gale. 
Ma Ma Gale looked after the two houses and received all rents 
from them so far as let and also the rents from the paddy lands. 
A conveyance was then executed by the plaintiffand Ma Ma Gale 


„of the houses and lands in favour of the adopted children, but as 
'itisadmitted on both sides that this was benami and did not 


represent any real transaction it may be ignored. After Ma Ma 
Gyi's death the little house was sold by the plaintiff and Ma Ma 
Gale to one Olivari. The adopted children then moved to the 
pucca house which was nearly finished. In 1924 the spouses 


C0) 4930 L L. R. 9 Ranga 524. 
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quarrelled and after that did not live together the plaintiff ‘living 
in his own house and Ma Ma Gale in the pucca house. They never 
lived together again. In 1927 Ma Ma Gale fell ill. The plaintiff 
attempted to enter the house where his wife was but the door was 
‘shut against him. Following on this, on the and March, 1927, 
Ma Ma Gale removed to the house of the defendant and appellant 
and on the next day she executed a deed of gift of all her properties 
inherited from her father U Pan in favour of the defendant. The 
plaintiff thereupon instituted a suit for restitution of ‘conjugal 
rights against her but before any progress had been made Ma Ma 
Gale died on the 28th June, 1927. Thereupon the plaintiff raised 
the present suit to have the conveyance in favour of the defendant 
declared void. A 

Before stating the grounds of action it will be well to state 


the Burmese Buddhist law in regard to the property of married .: 
persons so far as itis not a matter of controversy between tbe two > 


parties. Married persons hold during the ‘subsistence of the | 
marriage an interest in all property belonging to either or both. - 
What that exactly means will be discussed afterwards. Partition 
takes place either on death or on divorce. Property -consists of 
three kinds : " payin” which is the property which had belonged 
to the spouses individually before marriage; “ deffetpwa,” which 
isthe property accruing to either spouse individually either by 
particular exertion or by succession after the marriage; some- 
times, therefore, described as of two kinds, viz, ordiràry /efefpwa 
and Jeffeíjwa by successson; and Asafason, which is the property 
acquired by the spouses during the marriage by their exertions or 
from the produce of the property they already have. ‘On partition 
leffefpwa goes two-thirds to the spouse who actually made it or 


' succeeded to it and one-third to the other. Hnapazson and payin 


is equally divided. x ; : 

In the present case the subject of the gift was admittedly: . 
lettetpwa of the wife acquired by succession on her part-as it was `- 
the property which either directly or through her sister she had 
inherited from her father, U Pan. 


The plaintiff attacked the conveyance on three grounds: 


-(t) he said the deed was secured by undue influence on the-part 
:0f the defendant; (3) he said that there having been no divorce 


the wife could not alienate Zéfefpwa ; (3) that the only ground on 
which divorce could have been alleged being desertion, and that 
being desertion by the wife, she had forfeited her property for her 
fault. To these assertions the defendant replied (1) that there 


‘Vou. LV.] PRIVY COUNCIL, 


was no undue influence; (2) and (3) that there was divorce and 
not for fault; and (4) that in any view she was entitled to deal 
during the marriage with her /efve¢fwa to the extent of two-thirds. 
The trial Judge held that there was no undue influence and that 
there was divorce. He, therefore, held ‘that she was entitled to. 
dispose of her /efte¢pwa to the extent of two-thirds, to which extent 
he confirmed the conveyance. The Court of Appeal held that there 
was no divorce and that being so that the wife had no power to 
dispose of any /effe£fwa. This made it unnecessary for them to 
censider the question of undue influence but enabled them to 
recall the judgment and to give decree in favour of the plaintiff. 
Against this judgment the present appeal has been taken. 

The question of undue influence may be at once disposed of. 
On such a question their Lordships would not willingly reverse 


“> the judgment of the Trial Judge, untouched: by the Court of 


. Appeal, he having individually seen the majority of the witnesses 
., “some Of them were examined by others than himself. But on 
« the evidence as it stands their Lordships are of opinion that the 
case utterly fails. There is not the slightest trace of evidence of 
weakness of character or want of intelligence on the part of the 
wife up fo the day of her death. On the contrary she was an able, 
managing woman, who, according to the testimony of the plaintiff 
. himself,,had successfully made much money, bad been left by him 
in entire charge of the properties which came from her father, and 
had nefér needed assistance in business matters in any way. It 
is true that by the: conveyance she entirely divested herself in 
favour óf the defendant but he was her friend whom she trusted. 
She was utterly estranged from her husband ; for three years they 
had: no. dealings together and all her relations were gone, the 


adopted children being dead and the grandchild who was still 


with her having forfeited all claim by elopement. Their Lordships, 
therefore, have not the slightest hesitation in affirming the decision 
of the Trial Judge in.this matter. 

Next, as to. divorce. The divorce that has here to be dealt 
with is of kind quite foreign to western ideas. It is known as 
“automatic.” The passage of the Laws of Menoo, Bk. s, Section 
17; Which is admitted, to rule the matter is, as. translated by 
Richardson, as. follows :— 

“If the wife not having affection for the husband, shall leave (the 
house) -where. they. were living together, and if during one year he 
does: not give her one leaf of vegetables, or one stick of firewood, 
let each have the right of taking another husband and wife; they 
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‘shall not claim each other as husband and wife ; let them have the 
right to separate and marry again." 

The difference of view that developed between the Trial Judge 
and the Court of Appeal was partly based on a survey of the 
evidence as to what communication there had been between the 
spouses after the wife definitely left her husband, and partly on a 
difference of opinion as to whether the wife, being admittedly in ` 
possession of the total amount of the Jee£pwa property, one-third 


. of which on partition would belong to the husband, could be held 


to have been supported by him in a way-to meet the text cited 
above. As to forfeiture on account of fault that matter, which 
does not seem to have been even stated below but was urged 
before their Lordships, may at once be dismissed, for the text 


; and decisions which deal with fault show that fault isa fault-of 


another kind, the mere going away, or as in western phraseology | 
it would be termed desertion, not being a fault. Their Lordships, 
however, do not think it necessary that they should decide as 
between the Trial Judge and the Court of Appeal on the question 
of divorce because they are prepared to decide the case on another 
ground, a ground which though pleaded was not open to the 
Court below as they were bound by.a former decision of a Full 
Bench. The case which bound them was a case of Ma Paing v. 
Maung Shwe Hpaw (1). The head note of that is as follows ;— 

* Held, that at Burmese Buddhist law in respect of the property 
of the marriage whether that property be the fayin property of either 
party or Jeffe£gwa property of the marriage, a Burmese Buddhist 
husband and wife are partners and all the property of the marriage, 
whether payin or letietpwa, is partnership property. ` 

Held, further, that at Burmese Buddhist law, the partnership- 
between husband and wife is dissolved only by death or divorce and 
neither partner is entitled to separate possession of any share of the 
partnership property or of the profits of the partnership until the 
partnership is dissolved by the death of one partner or by diyorce.”. 

This case was decided by five Judges in 1927 but since that 
case was decided there has been decided the case of JV. 4. V. R. 
Chettyar Firm v. Maung Than Daing (2) in 1931 by a Special 
Bench of seven Judges, one Judge dissenting, and this case overruled 
the case of Ma Paing (1) and the head note of that case held 
that :— 

“The husband and wife in a Burmese Buddhist marriage do 


() (1927) L L. R. 5 Rang. 296. 
(a) (1951) I. L. R. 9 Rang. 524. 


*t 
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not hold the property as joint tenants, but as tenants in common. 
Each of them has a vested interest in such joint property, and such 


an interest is liable to attachment and sale in execution of a decree. 


against the party entitled to it." 

Held further :— 

* Either party to the marriage is competent to alienate or 
otherwise dispose of his or her own interests in the joint property, 
but neither is entitled to alienate the interest of the other without 
the consent, express or implied of that party." 

It is, therefore, clear that the judgment of the Board in this 
case must depend on whether they agree with the law as laid down 
in the earlier or the later of these two cases. To appreciate the 
question it is necessary to go back to the case law as it stood when 
the earlier case of Ma Paing (I) came up for decision. In the case 
of Ma Shwe U v. Ma Kyu (2) in 1905, a Full Bench had held 
that a sale by the Burmese Buddhist husband of the Anapason 
property of himself and his wife without her consent amounted to a 
valid transfer of his share in the property sold. It is obvious that the 
case of Jetfetfwa property is a fortiori of this as to the interest of one 
spouse therein. This was clear law and stood undisturbed till 1927 


. when Ma Paíng's case (1) was decided. There were other decisions 


to the same effect and it was candidly admitted by the Judges in 
Ma Paing's case (1) that they were overruling the existing law. 
Ma Paing’s case (x) was this. A Burmese trader had had five 
wives. He got into difficulties through speculation and his credi- 
tors attached his various properties. These properties were the 
whole, properties enjoyed during the marriage. The last ofthe 
five wives applied at the time of the attachment for the release of 
her interest which was granted. The properties were sold. The 
wife then brought the action against the purchaser seeking a declara- 
tion that her interest in the properties amounted to Half. The 
trial Judge dismissed the suit. The wife appealed and the case 
came before a Divisional Court of two Judges, Heald and Chari, JJ. 
They did not, however, decide it at once but made a reference to 
the Full Bench in the following terms :— 
. * (1) where the interest of a Burmese Buddhist husband in pro- 
perty.which was fayis property brought by him to the marriage, is 
during the subsistence of the marriage sold in execution of a decree 
against him for a debt incurred by him in a business carried on 
by him-while he was living with the wife, does the buyer acquire 
the right! to have the property partitioned and to obtain possession 


(1) (1927) I. L. R. 5 Rang. 296. (3) (1905) 3 L. B. R. 66. 
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of part of the property as representing the husband's interest in it?. 

(2) in a similar case, where the property is jointly acquired. 
Jetietbwa and not payin, does the buyer acquire a right to partition 
and possession of a share ? 

(3) can a decree against a Burmese Buddhist husband be 
executed against (a) payin property brought by him to the marriage 
and (4) jointly acquired /eftetpwa property of the marriage, to the 
extent of the whole of such property or if not to the extent of the 
whole to the extent of any part of such property, and if.to the 
extent of part only to the extent of what part?” 

The reference was accompanied by a disquision on reported 
cases by Heald J. which is far too long to quote. It must be 
incidental stated that in this disquisition and in the phraseology 
of the questions referred the term lettetpwa is used as including 
what is more accurately callel Anapfason. The accurate nomen- 
clature is used by the Full Bench to which the case was referred: 
and is in accordance with what has already been said above. He 
ends the disquisition by these words “on the authorities I am 
unable to decide what answer ought to be given in the.-present case. 
It seems clear that the case law is conflicting and- unsatisfactory 
and there are practically no rules in the Dhammathats.” But he 
had previously given no uncertain sign as to what his own opinion: 


+ was. Two citations will be sufficient :— 


* Most of the case mentioned above were considered’ by a Full 
Bench of the Chief Court in the case of Ma Shwe Uv. Ma- Kyu (1) 
where it was held that a Burmese Buddhist husband cannotsell or 
alienate the Anapason (lettetpwa) property of. himself and his wife 
without the consent of the wife express or implied or against her will- 
butthat a sale by a Burmese Buddhist husband of such property 
without the consent of his wife constitutes a valid sale of his share 
and interest in the property sold. These two findings seem to be 
inconsistent and with all respect I venture to suggest that the latter 
part of this decision was mistaken." 

(Inconsistent they certainly are not though the latter part may 
be mistaken.) And again :— 

“Tt-would seem to follow that if the interest of one of a married 
couple is attached all that can. be attached is the expectancy-of receiv- 
ing a share of the family property on divorce or death and since neither 
of the parties can claim partition or separate possession of -any part 
of:the property or can alienate any part of it without the consent 
of the other it is difficult to see how a creditor attaching the interest 


_ (1) (1903) 3 L. B. R, 66. ] f 
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‘of one of the couple can enforce partition or alienation of any parti- 

' cular item of the property, or can attach or bring to sale more than 
'the expectancy, which his debtor has, of receiving something on 
divorce or at the death of one of the parties." 


The Full Bench consisted of the two Judges who had made 
the reference with the addition of Maung Ba and Doyle JJ. and 
‘Rutledge C.J. Now though all the learned Judges agreed in 
.answering questions r and 2 in the negative and question 3 in the 
affirmative “ so long as the debt was incurred in the usual course 
of business by or on behalf of the firm consisting of husband and 


wife” they did not quite agree in their views. One view ran 


through all their opinions and that was that the right in common 
'which indubitably a' Burmese husband and wife had as to all 
property to which either or both could lay a claim was a right ‘of 
'.partnership and that being settled they had recourse for the con- 
“sequences which flowed from that to the law of partnership as is 
understood and incorporated in the Indian Contract Act. Now 
‘one ‘consequence of partnership is that partnership property is 
joint property ; the partners are joint tenants. This necessarily 
overrules the proposition which had been laid down Qin Ma Shwe 
U's case (1) but when it came to the discussion as to what was to 
be ‘done about attachment and realisation their views did not 
agree. The'one set thought that as regards a partnership debt 
.attachment and realisation was simple, and in the case of debts 
'singly:contracted by husband or wife alone they laid down the 
.proposition that there was a presumption that such debts were 
‘incurred by the husband or wife as the case may be as agent for 
‘the .partnership. Obviously this could not apply to an ante- 
nuptial debt and in that case the creditor would either have:to 
wait until thé partnership was dissolved by death or divorce -or 
could. proceed under Order XXI, Rule 49, of the Code of Civil 
Procedure. The others went further and thought that so far 
„as an individual debt was concerned there was no fund ‘to. be 
looked to other than a sort of ses successionis when death 
dissolved the partnership and partition took place, and that 
‘no’ proceedings could be taken under Order XXI, Rule.49. A very 
few quotations will illustrate this. Both sets of Judges are 
‘obviously struggling with the idea that the law they are laying 
down would be:subversive of business with any married Buddhist. 
‘Thus Maung'Ba J. says, 5 Rangoon, p. 329, ^a person dealing with 
a Buddhist has the ordinary law of contract to fall- back upon." 
(1) (1903) 3 L. B. R. 66, 
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"This at first sight looks like a confusion of thought. The law of 


contract in the abstract has nothing to do with the question of- 
what property can be attached in respect of an obligation admitted’ 
or decreed but in the next sentence he gives his real reasons and 
shows that he means. the law of contract as embodied in the law 
of partnership: “It has been rightly held from time to time that 
to all intents and purposes Burmese husbands ‘and wives may be 
regarded as partners. A partnercan bind his partner and every 


-partner is liable for all debts and obligations incurred while he is a 


partner in the usual course of business by or on behalf of the 
partnership.” Assuming that the law of partnership applies he 
holds that any debt as say the debt in the case before him com 
tracted by the husband in the course of business binds the wife as 
incurred by her partner agent. Obviously the resoning did not 
deal with an ante-nuptial debt by either but that case was dealt 
with by Chari J. who followed him. He held that the partnership 


created by marriage could only be dissolved by divorce or death 
‘and that if one of the couple alienated his or her interest in the 


partnership it was possible for the alienee to make good his right 
by putting in force Order XXI, Rule 49, of the Code of Civil Pro- 
cedure. This rule provides for the charging of a partnership share 
at the instance of the creditor of an individual partner so that the 


-profits of a share of the partnership become payable to the charger 


but does not allow of the sale of partnership property. This view, 
however, did not. commend itself to either Heald or Doyle J. 
They went the full length and said that there was no partnership 
property out of which a debt due by the husband or wife could be 
satisfied during the subsistence of the marriage, and when the case 
after the reference came to be finally determined by Heald and 
Doyle (Heald and Chari, JJ. ?)* they laid it down as settled by- the 
judgment in the reference (though their Lordships doubt whether 
they were quite fair to all their brethren in saying so) that during the 
subsistence of the marriage the separate interest of the partners to 
the marriage in the property of the marriage was not only impartible 
but also indeterminate and indeterminable since it can only be 


.determined on the death or divorce of the parties and further they 


held that such an interest is not saleable property within the meaning 
of section 60 of the Code of. Civil Procedure and as such liable to 


- attachment and sale in execution of a decree. That is equivalent 


to saying that it does not come within the words “all other sale- 
able property, movable or immovable, belonging to the 


* See (1927) 1. L. R. 5 Rang. 478.—K. J. R. 
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judgment-debtor, or over which, or the profits of which, he 
has a disposing power which, he may exercise for his own 
benefit.” i 

Then came the case of Chettyar Firm (1). The facts are simple. 
There was an ante-nuptial’ debt of the wife for which debt the 
husband was not liable. The property sought to be taken in 
execution was proper J/etteffwa of the marriage. Now, this case 
was not ruled by the actual decision in Ma Paing’s case (2) but it 
was obviously affected by what had been said in the general 
review of the law given in the reference in that case. The Trial 
Judge* accordingly referred to a Full Bench the following 
question :—- 

* Whether the joint property acquired by tbe husband and wife 
possibly out of the property brought to the marriage by the couple is 
liable to pay the debt contracted by either of the couple before 
the marriage ? " 

The three Judges who constituted the Full Bench had such 
doubts as to the soundness of what had been laid down in Ma 
Paing’s case (2), that'they in their turn referred to a special bench of 
seven Judges the following questions :— 

* (r) Whether the joint property of a Burmese Buddhist husband 
and wife can be attached in execution of a decree obtained against 
one of the spouses in respect of an ante-nuptial debt contracted by 
such spouse alone? 

(2) Whether in such circumstances the interest therein of the 
judgment-debtor can be attached ? 

(3) Whether in such circumstances the separate property (if any) 
of the judgment-debtor can.be attached ? 

(4) Whether the principles of law enunciated in Ma Paing’s case 
(2) are correct ?” | 

The leading judgment wasa very exhaustive and able judgment 
by Page C. J. It begins by pointing out the serious results of 
upholding Ma Paing’s case (2), which had upset. the standing judg- 
ments of about 20 years. It comes to this, that no one would be 
in safety to deal commercially with a married Burmese Buddhist 
unless he was sure that the wife could be held party to the tran- 
Saction, and further, that as faras ante-nuptial liability was con- 
cerned that would be for practical purposes escaped by marriage. 


(1) (1931) I. L. R. 9 Rang. 524. 

(2) (1927) I. L. R. 5 Rang. 296. 

*The.reference to the Full Bench was made by Dass J. sitting in second appeal. 
See I. L. R. 9 Rang. at p. 530.—K. J. R. 
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And now it may be as well to say something as to the law by which 
Burmese Buddhists’ relations fall to be determined. The 
Dhammathats are a body-of authority, consisting of many texts, 
sometimes contradictory: but yct in their. entirety forming what may 
be called the Institutional Buddhist Law. There is no difficulty in 
holding this as the supreme authority where such questions as 
succession are concerned and an instance may be given in the 
judgment of this Board in the case of Mah Nhin Bwin v. U. Schwe 
Gone (1). But when commercial relations or execution for debt 
come into question, then they are not necessarily in accordance with 
modern conditions. The ancient idea of making good a debt by 
selling the debtor into slavery is, for instance, quite obsolete. Indeed, 
the Court in Ma Paing’s case (2), felt this; recognising that the 
Dhammathats provided for a right to both husband and wife in all 
property during the marriage, they assumed that that right was a 
right of partners hip, with the consequences set forth above. The key 
to the judgment in Chettyar Firm (3), is to show that the position is 
best established by holding that the spouses are in western nomen- 
clature not joint tenants but tenants in common. Thus the idea of an 
interest in common asserted by the Dhamsmathats is preserved 
without the evil consequences following from holding that that is the 
joint interest of partnership. It is admitted by all the Judges in Afa 
Paing’s case (2) that the Dkammathats do not deal exactly with the 
situation. They could not well do so. Their Lordships do not think 
itis necessary to examine the texts quoted because that has been 
done with great thorougbness by Page C. J. in his judgment. The 
outcome ofitis thatthere is nothing in them which would point 
more to joint ownership than to tenancy in common, and there- 
fore itis quite right to preferthe one which leads to the least 
evil consequences. After all, the ancient law has still a wide 
scope if admittedly all property acquired by either or both of the 
spouses before or during marriage passes into the common enjoy- 
ment and itis only dealt with either according to his or her vested 
interest therein. 

One word more remains to be said. Maung Ba. was one 
ofthe Court that decided Ma Paiug(2) He was also one ofthe 
Court that sat on Chettyer Firm.(3). It would have been quite 
understandable if he had chosen to remain of his original opinion 
and dissented, but he did not do that. He was content to abandon 


(1) (1914) L. R. 411, A. 121 ; I. L. R, 41 Cale, 887 ; 20 C. L. J. 246. 
(2) (1927) I. L. R. 5 Rang. 296, 
(3) (1931) I. L. R. 9 Rang. 524. 2 ee 
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nearly all the points that had been laid down in Ma Paing (1) but 
thought he might save something out of the wreck. So he said that 
subject to the right of creditors, neither the husband nor the wife 
as between themselves had the right to alienate his or her interest in 
the joint property without the consent express or implied of the 
other. This was decided in the teeth of what the others had laid 
down. They had said that either party to the marriage is competent 
to alienate or otherwise dispose of his orher interest in the joint 
property. The others were bound to lay this down, not because the 
facts of the case needed it but because the reference had referred the 
whole law as laid down in Ma Paing’s case (1) and Ma Paing’s case (1) 
had laid down exactly the opposite. Butin truth Maung Ba J.’s 
position is an impossible one. Once he had given up as he had given 
up the theory of joint property and of the interest of the spouses 
being indeterminate and indeterminable, there was no possibility 
ofexcluding creditors, and creditors not being excluded it followed 
that there was a power of disposition. Of course there are situations 
in which property may be beyond the disposing power of the 
owner and yet be liable to be taken by creditors, but that is only 
_when there is something which affects the property itself, The 
simplest illustration is that of property held under strict settlement 
but on which there is a mortgage which was put on the property 
before it was put in settlement. But when there is nothing which 
‘affects the property as such, then if the owner's personal creditors 
can attach, the owner can dispose. The position of unburdened 
property which can be attached but cannot be disposed of is a juri- 
dical contradiction in terms. 

The result is that the conveyance was good to the extent of 
Ma Ma Gale’s interest therein, viz., two-thirds. That is the same 
result as arrived at by the Trial Judge though on different grounds. 

Their Lordships will therefore humbly advise His Majesty that 
the Appeal should be allowed and the decree of the Trial Judge 
réstored ; the respondent paying to the appellant the costs in the 
Court of Appeal and before this Board. 

Cutler, Allingham and Ford ; Solicitors for the Appellant, 

J. E. Lambert : Solicitor for the Respondent. 


K. J. R. : f Appeai allowed. 
` (1) (1927) I. L. R. 5 Rang. 296, 
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PRESENT: Lord Blanesburgh, Lord Tomlin, Sir Lancelot Sanderson, 
Sir George Lowndes and Sir Dinshak Mulla. 
SYED MOHAMMAD RAZA AND OTHERS 


v. 


MUSAMMAT ABBAS BANDI BIBI. 


[On APPEAL FROM THE CHIEF Court or OUDH AT LuckNow.] 


Shia Muhammadan Law—Life estate with vested remainder in heirs, whether 


fefmissille— Transfer of Property Act (IV of 1882), Sec. 10—Oudk Laws 
Act, 1876, Sec, 3—Words “ malik mustagil’’ (permanent owners) in com- 
promise deed, when construed as conferring merely a life estate and not 
full ownershif—Partial restriction against aliena tions outside the family, 
not void Sor repugnancy. 


By a deed of compromise made between an intending husband and wife (Shia 
Muhammadans), certain immoveable property was given to the woman, Sughra 
Bibi, as malik mustaqil, (i.e. as permanent proprietor), and it was provided 
(inter alia) that she “shall not bave power to transfer this property toa 
stranger; but the ownership thereof as family pepe shall devolve on her 
legal heirs, from generation to generation." 


The wife (Sughra Bibi) sold and mortgaged all the property to the defen- 
dants (strangers to the family), and on her death the plaintiff, claiming as her heir, 
sued to recover the property from the hands of the defendants to whom it had 
been so transferred by the deceased in direct breach of the agreement : 


Held, (decreeing the plaintiff's suit) ; 
1. That the compromise was nota deed of gift or a conveyance, but was in 


the nature of a contract and a family arrangement, and that family arrangements 
are specially favoured in Courts of Eqnity. 


2. That on the construction of the particular document as a whole, Shugra 
Bibi took only a life estate in the property and had no power to transfer any 
part ot it to the defendants. 


3. That a partial restriction imposed by the document, against alienations 
outside the family, was not void for repugnancy ’ : (Section 10, Transfer of Pro- 
perty Act, 1883, and Section 3, Oudh Laws Act, 1876, referred to.) 


The question whether under the Sbia Law a life estate with a vested remainder 
in the heirs is permissible, was left open by the Board. 


` 


Raghunath Prasad Singh v. Deputy Commissioner, Partabgarh, (1), distin- 
guished. 


Waghela "rm v. Sheikh Masludin, (2) ; In re Macleay, (3), and Doe v. 
Pearson, (4) followed. 


(1) (1929) L. R. 56 I, A. 372. ; $1 C. L. J. 16. 

(a) (1887) L. R. 141. A. 89; T: L. R. 11 Bom. 551, 
(3) (1875) L. R. 20. Eq. 186. 

(4) (1805) 6 East. 173. . > , à 
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Appeal No. 97 of 1930 from two decrees of the Chief Court of 
Oudh, dated the 4th January 1929 (Z Z: R. 4 Luck. 452) which 
reversed a decree of the Subordinate Judge of Fyzabad, dated the 
3cth September 1927, and decreed the plaintiff's suit in full. 

The questions for determination on the appeal were : 

(1) whether upon the true construction of a deed of compromise, 
dated the 19th September 1870 (the relevant terms of which are 
set out in their Lordships’ judgment), one Sughra Bibi had obtained 
an absolute estate in the property in suit; and (2) whether under 
the Shia law conditional gifts are valid. The Chief Court of Oudh 
answered the first question in the nagative, and the second in the 
affirmative. 

Against the judgment and decrees of the Chief Court, the defen- 
dants preferred the present appeal to His Majesty in Council. 

Dunne, K. C. (with Wallach) for the Appellants: The com- 
promise conferred an absolute and heritable estate on Sughra 
Bibi. On the interpretation of the expressions “ malik " and “ from 
generation to generatian " (nas/an bad naslan) refers to : 

Thakur Harihar Buksh v. Thakur Uman Parshad (1) ; Musam- 
mat Surajmani v. Rabi Nath Ojka (2) ; Bhaidas Shivdas v. Bai 
Gulab (3); Sasiman Chowdhurain v. Shib Narayan Chowdhury 4); 
Jagmohan Singh v. Sri Nath (5) ; Shalig Ram v. Charanjit Lal (6) ; 
Hitendra Singh v. Maharaja of Darbhanga (7); Narsingh Singh 
Rao v. Maka Lakshmi Bai (8); Nasir Husain v. Sughra Begam (9) ; 
Naulakhi Kunwar v. Jai Kishan Singh (10). 

The restraint on alienation is repugnant to the absolute estate 
and is void on that ground: See 

Moulvi Muhammad Abdul Majid v. Mussumat Fatima Bibi 
à 1); Zalit Mohan Singh Roy v. Chukkun Lal Roy (12); Raghu- 
nath Prasad Singh v. Deputy Commissioner, Partabgar (13) Saraju 
Bala Debi v. Jyotirmoyee Debi (14). 

(1) (1886) L. R. 14 I. A. 72 i I. L. R, 14 Calc. 296. 

(2) (1907) L. R 35 1. A 17 ;-L. L. R. 30 All. 84; 7 C. L.J. 131. 

(3) (1921) L. R. 49 1. A. 1; I. L, R. 46 Bom. 153 ; 35 C. L. J. 314. 

(4) (1921) L. R. 49 1. À. 25; I. L. R. 1 Pat. 305 ; 35 C. L. J. 427. 

(5) (1930) L, R, 57 I. A. 291 ; 52 C. L. J. 462.. ] 

(6) (1930) L. R. 57 I. A. 282 ; 52 C. L. J. 466. : 

(7) (1928) L. R. 55 I. A. 197; I, L. R. 7 Pat. goo ; 48 C. L. J. 83. 
(8) «1928) L. R. 55 L A. 180; I. L. R. so All. 375 ; 48 C. L. J. 106. 

(9) (1883) 1. L. R. 5. All. 505 (10) (1918) I, L. R. go All. 575. 

(11) (1885) L. R. 121. A. 159; L L. R. 8 All. 39: 
(2) (1897) L. R. 241. A. 76; L L. R. 24 Calc. 834. 
(13) (1929) L. R. 561. A. 372 ; 51 C. L. J. 16 

(14) (1931) L. R. 58 I. A. 270 ; 54 C. L, J, 393. 
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[Their Lordships observed that the words “ but the ownership 


.thereof as family property shall devolve on the legal héirs," qualified 


the words immediately preceding.] 

In any event, the creation of a life-estate is inconsistent with 
Muhammadan law, and the donee is entitled to ah absolute 
estate : 

Mussamut Hameeda v. Mussamut Budlun (1); Prince Suleman 
Kadr v. Darab Ali Khan (2); Abdul Wahid Khan v. Mussumat 
Nuran Bibi (3) ; Nisamudin Gulam v. Abdul Gafur (4); Mahomed 
Shah v. Official Trustee of Bengal (5). 


[Sir George Lowndes: Limited estates are recognized under the 
Shia Law; see the judgment of Sir Lawrence Jenkins inBanvo 
Begum v. Mir Abed Ali (6) ]. 


Refers to Jainabai v. R. D. Sethna (7) and Cassamally Jatrajbhai 
Peerbhai v. Sir Currimbhoy Ebrahim (8) where Beaman, J. held, 
commenting on Jenkins, C. J.’s judgment in Banoo Begum v. Mir 
Abed Ali (6) that estates for life and vested remainders were un- 
known to Shia law as much as to Sunni law, | 

In Umes Chunder Sircar v. Mussummat Zahoor Fatima (9), 
upon which Jenkins, C. J. relied, the question of Muhammadan 
Law was not at all before the Board. : 

DeGruyther, K. C.: As observed in Sir Dinshaw Mulla's 
Commentary on the Muhammadan Law, 8th Ed., page 31, and in 
Jainabai v. R. D. Sethna (7), the parties in Umes Chunder Sircar 


v. Mussummat Zahoor Fatima (9) were Sunnis.] 


[Lord Tomlin: In Wilson's Anglo-Muhammadan Law, it is 
stated, on the authority of Bailee, Ameer Ali, and Bano Begum v. 
Mir Abed Ali (6) that the Shia Law permits the creation of life 
estates.] 


Refers also to Amjad Khan v. Ashraf. Khan (10) a Sunni 
case, where the question was left ópen. 


(1) (1872) 17. W. R. 525 P. C, 

(2 (1881) L. Re8 I. A. 117; I. L, R. 8 Cale, 1, 

(3) (1885) L. R. 121. A, 91; I. La R. 11 Cale. 597. 

(4) (1888) I. L. R. 13 Bom. 264 ; on appeal (1892) 1, L, R. 17 Bom, r ; L. 
. R. 191, A. 170. 

(8) (1909) I. L. R. 36 Calc. 431. . s 

(6) (1907) L L. R. 32 Bome 178. 

(7) (1910) I. L. R. 34 Bom. 604 (612). 

(8 (1911) I. L. R. 36 Bom. 214. - 

(9) (1890) I. L, 17 1, A. 201 I. L. R. 18 Cale. 164. 

(10) + (1929) L. R, 561. Ae 213. 
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DeGruyther, K. C. (with Z. M. Jopling) for the Respondent :— 
To construe the document of compromise as conferring an absolute 
estate on Sughra Bibi would be contrary not only to its express 
terms, but also to what musthave been the intention of the parties. 
As pointed out by the Board on several occasions, the use of the 
word “ malik ” is not conclusive. In the present case, it is” qualified 
by the addition of other words, which clearly indicate that full 
proprietary tights were not intended to be conveyed to Sughra 
Bibi. 
The restraint on alienation, not being absolute, is not void ; 

Transfer of Property Act, 1882, Section 10, and Jn re Macleay, (1). 
The rules of Shia law relating to conditional gifts differ from 
those of the Sunni Law. Life interests may be validly created under 
the Shia law: Ameer Als Muhammadan Law, 4th ed, Vol 1, 
` page 179; Tyadji’s Principles of Muhammodan Law, and ed., 
paragraphs 446 et seq, and Banoo Begum v. Mir Abed 
Ali (e). 

The compromise was a contract for consideration and not a 
gift, pure and simple, and even under Sunni Law, the rule against 
the creation of life estates is inapplicable to transfers for considera- 
tion. 

Dunne, K. C. replied. 

"The following cases were also referred to during the arguments: 


Madhavrao Ganpatrao v. Balabhai Raghunath (3); Moulvie 
Mahomed Shumsool Hooda v. Shewukram (4); Lala Khunni Lal 
v, Kunwar Gobind Krishna Narain (5); Chaudhry Ahmad Asim 
v. Chaudhry Saf Jan (6); Nageshwar Sahai v. Mata Prasad (7); 
Khajeh Solehman Quadir v. Nawab Sir Salinullah Bahadur oe 

Their Lordships’ judgment was deliverd by 


Sir'George Lowndes :—The facts necessary for the decision 
of this appeal are within a small compass. 

In 1868 one Sughra Bibi brought a suit against her cousin, 
Afzal Husain, claiming a half-share in certain immoveable proper- 


(1) (1878) L. R. 20 Eq. 186. 

(2) (1907) I, L. R. 32 Bom 172. 

(4) (1927) L. R. 55 L A. 74; L L. R. 52 Bom. 176 ; 47 C. L. J. 198. 

(4) (1874) L. R. al. A, 7 ; 82 W. R. 409. 

(5) (1911) L. R..38I. A. 87; I. L. R. 33 All. 356 ; 13 C. L. J. 575. 

(6) (1926) I. L. R. 2 Luck. 335. 

(7) (1922) 25 Oudh Cases 189 ; on appeal (1925) L. R. 521, A. 398; L L. R. 
47 All. 883; 43 C. L. J. 51. 

(8) (1922) L. R. 49 I. A. 153; L L. R. 49 Calc. 820 ; 37 C, L. J. 56. 
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ties in Oudh which had been entere] in his name at the postmutiny 
settlement. The litigation ended in a compromise upon which a 
decree was passed in the suit on the 19th September, 1870. The 
compromise was in the following terms :— 

“Weare Musammat Sughra Bibi, plaintiff, claimant of a share 
in Mahal Shadipur, Nusha, &c., Pargana Tanda, and Surhurpur, 
and Syed Afzal Hasan, son of Syed Tegh Ali Qanungo, Lambardar 
of the aforesaid Mahal, defendant. 


Whereas between the parties to the above-mentioned case in 
which a share is claimed an amicable settlement has been arrived 
attothe effect that the plaintiffs marriage by way of nikah with 
the defendant may be performed in the next month, accordingly 
in view ofa marriage settlement, there no longer exists any dispute 
regarding a share, and insomuch as the defendant's first wife, 
the daughter of Raja Syed Abbas All, deceased, is alive, 
ithas been settled that both wives should, in accordance with 
this agreement, in their capacity as wives, from this very time be 
declared permanent owners [malik mustaqil] of a moiety each of 
the entire Mahal Shadipur, and that the names of Musammiat 
Fatima Begam, the first wife, and Musammat Sughra Bibi, plaintiff, 


be entereel in the public records as owners of half and half 


[B munasfa milkiatan]. The said females shall not have power 
to transfer this property to a stranger; but the ownership thereof 
as family property shall devolve on the legal heirs of both the 
abovenamed wives, from generation to generation,* and the 
management and collections of the entire estate of Shadipur shall 
be in the hands of their husband, Syed Afzal Hasan, in his capacity 
ofa husband; if on the part of the husband there is any act of 
neglect or estrangement towards either of the wives, then, in that 
case, the wife's only remedy will be to have the management of 
her share performel by the Government through the Court of 
Wards; but during the lifetime of Afzal Hasan neither of the 
wives shall have the power on her own authority to have the 
management of the share which is owned by her performed by 
any member of her father's family, and if in contravention 
of this agreement the Defendant refuses to marry the plaintiff 
by way of nikah, then the plaintiff shall in accordance with 
this document remain owner of a moiety, and if the plaintiff 
acts contrary to the stipulation of nikah, she shall cease to have 
any rights whatever. If, God forbid, contrary to custom the 


“In the original compromise in the vernacülar, these words “generation to 


generation” are nasilan bad naslan. t K. J. R. 
LJ 
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divorce of either of the wives takes place, then, even in that case, 


ownership shall remain vested in the wives, as before, subject to- 


the conditions mentioned above; provided that the divorced wife 
should regard herself as an undivorced wife, and likea woman 
without a husband continue to live in the house, and be it under- 
stood that the aforesaid conditions shall apply to whatever share 
exists in the villages comprised in Mahal Shadipur, as detailed 
below :—(1) Shadipur, (2) Ninawan, Behrai, Daudpur, Nandapur, 
Qutubpur, Belahri, Daryapur; moreover, whatever property, such 
as Chitoi and Nausanda and Musha, &c., Pargana Tanda and 
Halimpur and Lodhna and  Nathupur, Pargana Surhurpur, &c., 
exists at present, or may be acquired in future, shall, during the 
lifetime of Mir Teg Ali and myself (the Defendant), continue to 
remain in possession of the Defendant, and after me (the Defendant) 
this property also shall devolve on the two wives or their descen- 
dants (aw/ad) in equal shares. 


Hence this agreement is made in writing in order that it may 
serve as evidence thereof and the pending case may be decided in 
accordance with its terms.” 


Afzal Husain thereafter duly married Sughra Bibi and died 
in 1872 childless, his first wife Fatima Begum having predeceased 
him in 187r.. Sughra-Bibi took possession of her share in the 
properties, but had sold or mortgaged it all before her death, 
which occurred on the 26th July, 1914. Her transferees remained 
in undisturbed possession for nearly 12 years after her death. 


On the 26th March, 1926, the suit out of which this appeal 
has arisen was instituted by the respondent in the Court of the 
Subordinate Judge of Fyzabad for the recovery of two-thirds of 
Sughra Bibi’s share from the appellants, in whose possession the 
properties had come under the alienations above referred to, - 


The respondent’s case was that under the compromise 
Sughra Bibi took only a life estate without power of alienation, 
and that on her death the half-share passed to her heirs of whom 
the respondent, in right of her mother Zainab Bibi, the sister of 
Afzal Husain, was one, her share being two-thirds. The other 
heirs, taking the remaining third, were said to be certain maternal 
relatives of Sughra Bibi, who apparently made no claim, and were 
not joined as parties to the suit, but it is not suggested that it is 
defective on this account, The present appeal therefore is concerned 
only with two-thirds of the property, and the rights of the parties 
depend in the first instance on the validity of the alienations by 
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ides Sughra Bibi, the title of the respondent, if these alienations were 
1932. invalid, not being disputed. 


A preliminary issue which covered this question was raised 
and tried by the Subordinate Judge. It was in the following 
Musammat Abbas terms :— . 
Bandi Bibl, “ Was the restriction placed by the compromise deed dated 19th 
Sir George Lowndes, September, 1870, upon Sughra Bibis power of alienation valid and 
= legally enforceable ? ” 

The learned Judge after a detailed but not very informing 
examination of the case law on the subject, held that the restriction 
imposed by the deed on the lady’s power of alienation was invalid 
and inoperative, and he accordingly answered the issue in the 
negative. : 

The hearing of some 28 other issues in the case came sub- 
sequently before another Subordinate Judge, with the result that the 
suit was dismissed with regard to certain of the properties claimed, 
but decreed with regard to others, 

Both sides appealed to the Chief Court. The case was heard by 
Raza and Pullan JJ., who delivered their judgment on the 4th 
January, 1929, allowing the appeal of the present respondent, and 
dismissing that of the appellants, with the result that the suit was 
decreed in full. The questions other than thatas to Sughra Bibi's 

x power of alienation are not now material They were in part dis- 
posed of by concurrent findings of fact of the two courts, and for the 
rest involve matters subsidiary to the main issue as to the validity of 
the alienations. ] 

The learned Judges of the Chief Court discussed the meaning 
of the word malik which has been used throughout the com- 
promise agreement, but came to the conclusion that having regard 
tothe express provision that the ladies were not to have power 
to transfer the property to a stranger, they had only a “ limited 
ownership," with a gift over to their heirs. They then considered 
whether under the Shia law, by which the parties were governed, 
Such an arrangement would be valid, and came to the conclusion 
that it would. 2 

Before the Board the case law has been discussed at great length, 
but without throwing much light-upon the construction of the parti- 
cular document with which this appeal is concerned. It was urged 
for the appellants that the true effect of the document was to consti- 
tute the ladies full owners of the two moieties of the property, and 
that the attempt to restrict their power of alienation should be 
regarded as repugnant, special reliance being placed upon the judg 
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Raza 
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ment of the- Board delivered by the late Sir Binod Mitter in Raghu- iei 
nath Prasad Singh v. Deputy Commissioner, Partabgarh (1). For 1932. 


"the respondent it was contended that, having regard to the 
decisions of this Board, the use of the word “malik” did not 
necessarily imply full ownership, and that reading the document as  Musammat Abbas 

“a whole the ladies took only life estates with vested remainders in Bandi Bibi, 
their heirs. Sir George Lowndes. 

In support of the appellants’ contention it was pointed out C 

"that the ladies were to be “malik mustaqil, " 7. e. permanent proprie- 

'tors, and were to be entered as such in the public records; that 

“their proprietorship was to take effect from the execution of the 
document, and that if Afzal Husain refused to marry Sughra Bibi, 
she was to` “remain owner of a moiety” free from restriction of any 

"kind ; that other property, to which Sughra Bibi had made no claim, 
was also dealt with ; that it was to remain in the possession of Afzal 
Husain during his life and the lifetime of his father Tegh Ali, and 
then was to “ devolve on the two wives or their descendants in equal 
shares ”—-again, as the respondent’s counsel concedes, without 
restriction. From this it is said to be clear that the draftsman of 
the document was quite competent to put a life estate into direct 
words if that had been the intention of the parties under the first 
‘part of the agreement. Itis also suggested that the words upon 
which the respondent relies as constituting a gift over to the ladies’ j 

‘heirs, are only explanatory of the restriction against transfer to a 
stranger, which immediately precedes them, and it is pointed out 
with some force that if only life estates were intended the restriction 
would not have been confined to the cass of strangers. 

Their Lordships feel the weight of these contentions, and they 
might have some difficulty in holding that Sughra Bibi took nothing 

-more than a life estate. But assuming in the appellants’ 

favour that she took an estate of inheritance, it was nevertheless 
one: saddled, under the express words of the document, with a 

‘restriction against alienation to “a stranger." Their Lordships 
have no doubt that “ stranger ” means any one who is not a member 
of the family, and the appellants are admittedly strangers in this 
sense. Unless, therefore, this restriction can for some reason be dis- 
regarded, they have no title to the properties which tan prevail 
against the respondent. : 

On the assumption that Sughra Bibi took under the terms of the 
document ‘in question an absolute estate subject only to this restric- 
tion, their Lordships think that the restriction was not absolute but 
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Ene partial; itforbids only alienation to strangers, leaving her free to 
1932. make any transfer she pleases within the ambit of the family. The 


Syed Mohammad question therefore is whether such a partial restriction on alienation 
Raza 


is so in consistent with an otherwise absolute estate that it must be 
h Megha: Abbas Tegarded as repugnant and merely void. On this question their 
Bandi Bibi. Lordships think that Raghunath Prasad Singh’s case (1) (supra) is of 
Sir George Lowndes. no assistance to the appellants, for there the restriction against 
l a alienation was absolute and was attached to a gift by will. It is, in 
their Lordships’ opinion, important in the present case to bear in 
mind that the document under which the appellants claim was not a 
deed of gift, or a conveyance, by one of the parties to the other, 
but was in the nature of a contract between them as to the terms 
upon which the ladies were to take, The title to that which Sughra 
Bibi took was in dispute between her and Afzal Husain, In com- 
promise of their conflicting claims what was evidently a family 
arrangement was come to, by which it was agreed that she should ` 
take what she claimed upon certain conditions, One of these con- 
ditions was that she would not alienate the property outside the 
family. Their Lordships are asked by the appellants to say that this 
condition was not binding upon her, and that what she took she was | 
free to transfer to them. 

The law by which this question must be judged is, their Lord- 

. ships think, prescribed by section 3 of the Oudh Laws Act, 1876, 
and failing the earlier clauses of the section which seem to have no 
application, “the Courts shall act according to justice, equity and 
good conscience,” which has been adopted as the ultimate test for 
all the provincial Courts in India. 

Is it then contrary to justice, equity and good conscience to hold 
an agreement of this nature to be binding? Judging the matter 
upon abstract grounds, their Lordships would have thought that 
where a person had been allowed to take property upon the express 
agreement that it shall not be alienated outside the family, those 
who seek to make title through a direct breach of this agreement, 
could hardly support their claim by an appeal to these high 
sounding principles, and it must be remembered in this con- 
nection that family arrangements are specially favoured in courts 
of equity. 

But apart from this, it seems clear that after the passing of the 
Transfer of Property Act in x882, a partial restriction upon the power 
of disposition would not, inthe case of a transfer infer vivos, be 
regarded as repugnant; see section ro of the Act, In view of the 

(1) (1929) L. R. 56 I. A. 372 ; 51 C. L. J. 16. 
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‘terms of this section, and in the absence of any authority suggesting P.C. 


that before the Act a different principle was applied by the Courts 1932. 
in India, their Lordships think that it would be impossible for them gyed Mohammad 
to assert that such an agreement as they are now considering was Raza 
contrary to justice, equity and good conscience. Mudetamnat Abbas 
It was said by Lord Hobhouse in Waglela Rajsanji v. Shekh Bandi Bibi. 
Masludin (1), that the expression “equity and good conscience” Sir George Lowndes. 
was generally interpreted as meaning English law, if found applic- EE 
able to Indian society and circumstances. If this is to be the test 
there is authority that in England a partial restriction would not be 
regarded as repugnant even in the casc of a testamentary gift. So 
in Zn re Macleay, (2), Sir George Jessel, M. R., upheld a condition 
attached to a devise in fee that the devisec should “ never sell out of 
the family,” pointing out that this had been the law from the 
time of Coke; and in Doe v. Pearson (3), Lord Ellenborough in the 
King's Bench affirmed the validity of a similar restriction. 
Their Lordships see no reason thercfore to hold that the provision 
inthe compromise agreement that Sughra Bibi should not have 
power to transfer the properties in suit to a stranger was otherwise 
than binding upon her. 
Their Lordships have heard much discussion of the question 
whether the Shia law permits of the creation of a vested remainder . 
in such an indeterminate body as the heirs of a living person, but, 
in the view they take of the appellants’ caso, it is unnecessary for 
them to come to any conclusion upon this somewhat abstruse pro- 
blem, or to consider the authorities that have been cited. 
In their Lordships' opinion Sughra Bibi had no power to transfer 
any part of the properties to the appellants, and upon her death 
the respondent became entitled to the two-thirds share in the pro- 
perties which she claims. They think that this appeal fails, and that 
the decree of the Chief Court, dated the 4th January, r929, should 
be affirmed with costs, and they will Kumbly advise His Majesty 
accordingly. 
H. S. L. Polak: Solicitor for the Appellants. 
Watkins and Hunter: Solicitors for the Respondent. 


K, J. R Appeal dismissed. 


(1) (1887) L. R. 14 I. A. 89 (96). (2) (1875) L. R. 20 Eq. 186. 
.Q (1808) 6 East 173. 
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Present: Lord Blanesburgh, Lord Tomlin and 


Sir Lancelot Sanderson. 
P.C. THE VACUUM OIL COMPANY 
1932. A 
UO gan 
April, 21, THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


— 


[ON APPEAL FROM THE HIGH COURT or JuDICATURE AT BownAv.] 


Sea Customs Act (VII of 1878), sections 29, 30—' Wholesale cash price"—Alter- 
native basis of assessment for purposes of import duty—Construction of 
taxing statute. 


Held, on the true construction of sections 29 and 30 of the Sea Customs Act, 
1878, and having regard to the appellants’ course of business, that the import 
duty on oils imported by the appellants into India should be determined on the 
alternative basis of assessment indicated in sub-section (b) of section 30. 


The words “Wholesale cash price" are used in sub-section (a) of section 30 
in contradistinction to a "retail price". . 

Sections of a taxing Act are not to be pressed against the taxpayer beyond 
their plain intendment. 


Vacuum Oil Co v. Secretary of State (1), distinguished. 


Appeal, No. 46 of 1931, from a judgment and decree of the 
: High Court Bombay, dated the 5th August 1930 (32 Bom. L 
R. 1308.) allowing the respondent's appeal from the judgment of 
Mr. Justice Blackwell, dated the 5th April 1929 and ordering the 
appellants action against the respondent to be dismissed with 
costs. 

The substantial question for decision on the appeal was, whether 
under the Sea Customs Act, 1878, which provides (sections 29, 
30) that the basis for the levying of import duties shall be the 
“real value" upon importation of any goods and that such “real 
value" shall be "the. wholesale cash price less trade discount for 
which goods of the like kind and quality are sold or are capable 
of being sold at the time and place of importation", if ascertainable, 
the Government was justified in taxing-the appellants’ oils upon 
the price at which they sold the said oils to actual consumers, or 
whether under the circumstances of the case the alternative method 
of valuation provided in sub-clause (b) of section 3o should not 
operate. f l 

The learned trial judge held that the appellants’ oils fell to be 
assessed under section 30 (b), but the Appellate Bench came to the 
opposite conclusion and gave judgment for the Government. 

(1) (1921) I. L. R. 47 Bom. 174. 
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Albion H. Richardson, K. C. and Wilfrid Barton for the 
Appellants. 

Dunne, K. C. and St. John Fi d for the Respondent. 

Their Lordships’ judgment was delivered by 


Lord Blanesburgh :—The appellants, an American com- 
pany, with headquarters in New York, are engaged in the manu- 
facture of various grades of oil used in the lubrication of machinery. 
One of their specialities is an oil known as “Mobiloil” specially 
manufactured for the lubricating of motor cars. Large quantities 
of “Mobiloil” are imported into India and are sold by the appellants 
to retailers in one gallon tins No question, however, is in these 
proceedings raised as to any oils so imported and sold. They 
were the subject of another suit to be referred to later. This 
case is concerned only with the import duties on the appellants’ 
machinery lubricating oils, including incidentally “Mobiloil” in 
drums or barrels, which are imported into India through the Port 
of Bombay and are thereafter sold by the appellants direct to 
consumers. The dispute is as to the proper basis upon which 
these imported oils are assessable to duty under the Sea Customs 
Act, 1878. Since such an issue must ultimately depend upon 
the true effect of that Act as applied to the oils. in question, it 
wil be convenient to set forth at once the material provisions of 
the sections in point. They are numbered 29 and 3o, and are as 
follows :— 

"Section 29. On the importation into . . . any Customs-port 
of any goods, whether liable to duty or not, the owner of such 
goods shall, in his bill-of-entry . . . state the real. value, quantity 
and description’ of such goods to the best of his knowledge and 
belief, and shall subscribe a declaration of the truth of such state- 
ment at the foot of such bill, A 

“In case of doubt, the Customs-collector may require any such 
owner or any other person in possession of any invoice, broker’s 
note, policy of insurance or other document, whereby the rea] value, 
quantity or description of any such goods can be ascertained, to 
produce the same, and to furnish any information relating to such 
value, quantity or déscripton which it isin his power to furnish. 
And thereupon such person shall produce such document and 
furnish such information... ....... 

“Section 3o. For the purposes of this Act the real value shal’ 
be deemed to be— . 

“(a) the wholesale cash-price, less trade-discount, for which 
goods ofthe like kind and quality are sold, or are capable of being 
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sold, at the time and place of importation... . without any abate- 
ment or deduction whatever, except. . . of the amount of the duties 
payable on the importation thereof : or 

“(d) where such price is not ascertiinable, the cost at which goods 
of the like kind and quality could be delivered at such place, with- 
out any abatement or deduction except as aforesaid.” 

. Now oil is amongst the “goods subject to duty" the amount 
of the duty to be charged being made dependent as above appears 
upon the “real value" of the oil imported. And the contention 
of Government has been and is that in terms of the Act "the 
real value" of the appellants’ oil is its “wholesale cash price" 
referred to in section 3o (a), a price ascertainable, so it is said, 
without difficulty. To this the answer of the appellants is, 
thatin view of the unique character of their machinery oil and 
of the invariable course of business pursued by them in relation to 
its sale, a “wholesale cash price” for that oil has never existed 
and is not ascertainable and that accordingly its real value must, 
for the purpose of duty, be determined in accordance with section 
30 (6) of. the Act involving a result relatively favourable to 
themselves. : 

Before 1923 these oils of the appellants had always been 
assessed at Bombay on the principle so contended for by them. 
In 1923, however, the Customs’ authorities claimed, as their right 
under the Act, to assess the oils on the basis of their “wholesale 
cash price," and in due course the action out of which this appeal 
arises was brought by the appellants to test the validity of that 
claim. In the proceedings the appellants’ complaint has been 
that on this new and erroneous principle they have been charged 
with and have been compelled to pay duty in excess of what was 
lawful. Their claim has been to recover the excess so paid. At 
the trial the appellants’ view prevailed with Blackwell J., who, 
sitting as a Judge of First Instance in the High Court of Judicature 


‘at Bombay, gave judgment for the appellants by a decree of the 


sth April, 1929. His decree, however, was on the sth August, 
1930, reversed on appeal by the same High Court, which then dis- 
missed the action. By their present appeal, the appellants seek to 
have the decree and judgment of Blackwell J. restored. 


Now, as a first step to the solution of. the question so at issue, 
it. would be natural to ascertain what, as matter of construction, the 
statutory expression in debate, “the wholesale -cash price” really 
means or connotes. Only then can it be determined whether it is a 
price ascertainable in relation to the appellants’ imported machinery 


M 
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oils, But the ambiguities of the sections, such as they are, which 
must ultimately be resolved, will be best exposed if attention is, in 
the first instance, directed to the position of these oils of the appel- 
lants in the Bombay market and to the course of business pursued 
by them after importation in their sale and disposition. 

The facts relating to these matters were carefully found and 
stated in detail by the learned Trial Judge, and as found by him 
were accepted by the High Court on appeal and by both sides before 
the Board. i 

And, frst, with reference to the position of the oils in the 
Bombay market, the outstanding fact is that, imported as they are 
under the trade description of “ Gargoyle, " of no other oils can it be 
said, in Bombay, that using the language of the Act they are of 
" the like kind and quality.” Accordingly, the relevant “ wholesale 
cash price” for the appellants’ lubricating oils, if any there be, 
must be found in the actual sales of these oils in Bombay by the 
appellants themselves. Have there been any such sales? 

Tt was to the facts in relation to this question that at the trial the 
learned Judge mainly directed his attention, arriving at conclusions 
which may be summarised as follows :— 


The appellants have a world-wide organization. In Great Britain, 
South Africa and Australia they carry on their business through 
subsidiary companies. In Egypt, India, and the Far East through 
branches. They have five branches in India; their principal 
branch is at Bombay. No oil of theirs is introduced into India 
except through one or other of these five branches. The oil is con- 
signed from American headquarters upon invoices charging the 
importing branch with the cost price of the oil f. o. b. New York, 
plus a small manufacturing profit. This is the basis upon which the 
appellants’ oils are shipped to their subsidiary companies and 
branches all over the world. The assertion in their plaint that their 
oils are invoiced on the same basisto independent purchasers outside 
America was scarcely borne out in evidence, andis not directly 
pronounced upon by the learned Judge. It may be inferred that 
he was not satisied on this point. But the question need not now 
detain their Lordships, although it will be again referred to. -It has 
not remained a decisive factor in the decision of the appeal. 


The oil of the appellants is imported in barrels, drums and cases : 
the bulk of it in 42-gallon barrels and drums : only a small quantity 
in cases of two four-gallon tins. In their bills of entry for Bombay 
the oilis invariably valued by the appellants at its invoice price 
(arrived at as already stated), plus freight insurance and landing 
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charges. This was the basis of value accepted by the Customs up 
to March, :923. It wasíor the restoration of this basis, and of 


"their assessment on that footing,:that the appellants contended in the 


action. 

Upon importation all the oils are transferred to the appellants’ 
warehouses in Bombay. Large stocks are necessary, as their sales 
from Bombay alone average many million gallons a year. All con- 
tracts for sale are .made with reference to stocks, and all deliveries 
are made from stocks replenished from time to time by ‘shipments. 
No oils are sold ex ship. : 

All the oils are disposed of direct to consumers, and never to 
dealers, whether for purposes of re-sale or otherwise. There isa 
good reason for this practice. It eliminates or reduces the danger of 
the oils being adulterated before use and so serves to maintain their | 
reputation for quality. The appellants themselves discharge all the 
functions.of retailers of their oil as so sold. They maintain ware- 
houses, offices and staffs, employ salesmen to canvass consumers, 
advertise, insure their stock, and bear the risk of bad debts. The 
selling price to consumers is’ about 7o per cent. above entry price, 
the selling price being swollen by the appellants’ retailing profit and 
by due provision for these charges in respect of matters subsequent 
to importation and in character just indicated. $ 

Orders are obtained direct from consumers : the smallest quantity 
supplied is a case of eight gallons, The selling price is the same 
whatever be the quantity, large or small, purchased by the consumer. 
But if a consumer enters into a contract to take all his requirements 
from the appellants for a year, he is entitled to a discount of from 
2% to 15 per cent. according t2 the quantity purchased in the year. 
Thirty days’ credit is conceded from date of invoice, buta special 
discount for cash payment within ten days is allowed. 

The appellants' oils are delivered by them to buyers in the Island 
of Bombay, or in other cases free on rail at the station nearest the 
appellants’ warehouse from which they are supplied. The cost of 
such de livery is included in the sale price. 

The appellants are the largest importers into Bombay of lubricat- 


‘ing oils. The preponderating quantity so imported is contained and 


sold in barrels of 42-gallon, or drums of 45-gallon capacity. The 
amounts purchased by individui consumers are in some cases very 
large indeed. Further it may be added that although the oils are 
bought by buyers for their own consumption and are sold on that 
footing, it does notappear that any enforceable obligation ona 
buyer results to that effect. It would seem from the evidence, 
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however, tbat the understanding between the parties on this subject 
is, in fact, respected and observed. 


Such being the appellants’ invariable course of business with 
reference to these imported oils of theirs, the question now to be 
‘determined is whether the price charged and received by them- 
therefor, is, within the meaning of the words in section 30, to give 
them again in their completeness “a wholesale cash price less trade 
discount for which goods of the like kind and quality are sold or 
are capable of being sold at the time and place of importation.” 
The learned Trial Judge held that it was not. In his view the word 
* wholesale" used as it isin connection with the words “ trade 
discount ” and “ cash price” indicates a sale to persons in the trade 
for re-sale and not a sale to a consumer direct: nor, as he thought, 
do the words “ cash price” cover the appellants’ sales which are 
credit sales. 


The High Court, on appeal, took a different view of the Act. The 
learned Chief Justice of Bombay, who gave the leading judgment, 
discussing the words of the section separately, held that the prefer- 
able meaning to be attached to the term " wholesale price” as 
therein found was that of a price paid ona sale of a substantial 
quantity of goods rather than of a price in contrast with a retail 
price ; and when regard was had to the enormous quantities of oil 
represented by the appellants’ sales, and the substantial amount 
involved in even the smallest of them, he thought their sales might 
properly be regarded as “wholesale.” He held further that while 
the appellants’ sales were normally made on a credit of 3o days, 

there was no difficulty in ascertaining the cash price by deducting 
from the credit price a discount at the ordinary current rate: and 
that while the expression “trade discount” did import a discount 
allowed to the trade, he thought that the Crown was justified in 
conceding as a deduction from the appellants’ list prices an average 
discount of 1234 per cent, fairly representing the actual discount 
allowed by the appellants to their customers in their annual accounts, 
The alternative in the learned Chief Justice’s view was to hold not 
that there being no room fora “trade” discount in the transaction 
the sale was not one fora wholesale price in terms of the Act at all; 
but that no discount whatever should be allowed to the appellants 
who would then be left chargeable with duty on their imported oils 
at their current list prices less only a discount for credit given. In 
his view accordingly the contentions of, Government were well 
founded and the action failed, . And in all this Baker J. concurred, 
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Ee although he found in the reported case later to be referred to & 
1932. further rea son for the same conclusion. 
The Vacuum Oil Co.  - Their Lordships are unable to subscribe to these views of the 
The Sen etary of learned Chief Justice. He has only, as they think, been able to 


State for Tals in reach them by dealing separately with the terms of .an enactment 
ce idin “which is in its nature composite. . He has not availed himself, as an 
Lord Blanesburgh, aid to construction, of the light thrown upon each of its expressions 
m _by the presence within it of the others.. Further in-his construction 
" ofthe words he has they think, hardly had sufficient regard to the 
setting in which they are found. In these respects, in their.Lord- 
, ships’ view, the method of analysis adopted by the learned. Chief 
^ Justice is on principle open to objection, and it has resulted ina 
meaning being attributed to the enactment which is not as they think 

otherwise obtainable. 


Sections 29 and 30 are sections of a taxing Act not to be pressed 
against the taxpayer beyond their plain intendment, and taken asa 
whole, as their Lordships read them, they seem to disclose on the 
‘part of the legislature when describing the price which is to represent 
the "realvalue" ofthe goods to betaxed a definite purpose to 
define a price—conservative in its every aspect and free i in particular 
from any loading for any post importation charges incurred in rela- 
tion to the goods. The price is to be a price for goods, as they are 
both atthe “time” and “place” of importation. Itis to bea 
“ cash price” that is to say a price free from any augmentation for 
credit or other advantage allowed to a buyer; itis to be a net 
price, that is to say it is'a price “less trade discount. ” And this 
last expression, supplemented by these other indications confirms in 
their Lordships’ view the conclusion that the words “ wholesale, 
ess price ” are used in the section in contradistinction to a “ retail 
price " and that not only on the ground that such isa well-ecog- 
nised meaning of the words but because their association with the 
words “trade discount? indicates that sales to the trade arè those 
in contemplation, and also because only by attaching that meaning 
to the word is the * wholesale" price relieved of the loading repre- 
senting post importation expenses, which, as a matter of business, 
must always be charged to the consumer, and which in the other 
words of the section already alluded to, are so carefully eliminated. 
Ifthe question of construction had to be determined solely by 
reason of the presence of the word “cash” in the definition their 
Lordships would have been in agreement with the Chief Justice. 
But that is by no«means the case. , 

Their Lordships accordingly reach the conclusion that in no 


H 
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sense can the price charged to consumers for the machinery oils 
imported by the appellants be regarded as such “a wholesale cash 
price " as is described in the Act, nor is it in their judgment possible 
by further inquiry to extract any such price from any other available 
material Indeed the Act as their Lordships read it does not invite 
any such further enquiry. ‘The wholesale cash price primarily in 
view is, they cannot doubt, that price current for staple articles, the 
amount of which, if not a subject of daily publication in the press, 
is easily ascertainable in appropriate trade circles. Their Lordships 
do not find in the section any sufficient indication that the 
alternative basis of assessment indicated in section 30 (b) is only 
to be a “dernier resort.” For the great bulk of dutiable goods in 
their infinite variety it must they fecl satisfied be the only available 
basis. l ane 

And in their Lordships’ judgment it is the basis on which these 
oils of the appellants must be charged to duty. 


This conclusion really disposes of the appeal. For any proved 
overcharge of duty alleged inthe plaint liability is admitted, and 
while, if the appellants’ oils are to be assessed under section 30 (b), 
the bills of entry value, for reasons already indicated, may not be 
fully adequate, no other basis of value has on this footing been put 
forward, and to it no objection can in this action be taken. None, 
indeed, was taken to the acceptance bythe learned Trial Judge of 
that basis of value as the foundation of the relief to the appellants 
which he decreed and it was the basis accepted by the Authorities 
themselves for many years, - 

Their Lordships were informed that as a result of some change of 
procedure, operative'as from the rst April, 1926, the question at 
issue on this appeal cannot again arise with reference to imports 


“subsequent ‘to that date. But the nature of the change was not 


explained in detail, and their Lordships have accordingly been care- 
ful in terms to confine their judgment to the respondent’s 
liability for the actual overpayments alleged by the appellants in 
their plaint, 

Their Lordships would only further observe that the case of 
The Vacuum Oil Co. v. The Secretary of State for India (x), which 
related to the duty on the “ Mobiloil" ofthe appellants imported 


“and sold to the trade, and upon which such great reliance was 


placed by the High Court, Baker J. regarding it as decisive does not, 
when properly appreciated, cover the broad question now raised. It 
is unnecessary, therefore, further to consider it on this occasion. 


(1) (1921) I. L, R. 47 Bom, 174. 
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For these reasons their Lordships are of opinion that the 
appeal should be allowed: that the decree of the sth August, 
1930, should be discharged, and that of the sth April, 1929, 
restored.  - 


And they will humbly advise His Majesty accordingly. 


-The respondent must pay the appellants’ costs of the appeal to 
the High Court and of this appeal. 


Kerly Sons and Karuth: Solicitors for the Appellants. 
Solicitor, India Office: Solicitor for the Respondent. 
K. J. R. Appeal allowed. 


Present: Lord Blanesburgh, Lord Tomlin, Lord Russell of Killowen, 
Str George Lowndes and Sis Dinshah Mulla 
NAGENDRA NATH DEY AND ANOTHER 
v. 

SURESH CHANDRA DEY AND OTHERS 


[On APPEAL From THE Hicu Court Or Jupicatore At Fort 
WILLIAM In}BENcaAL.] 


Indian Limitation Act (IX of 1908) Sch. I, article 182, clause 2—" Where there 


has been an appeal — Appeal dismissed as being irregular and incompetent 
—Limitation enlarged even as against judgment-debtors who were not par- 
ties to the appeal. Í 


Under the Limitation Act, Art. 182, clause a, “where there has been an 
appeal" time for execution of the decree runs from the date of the decree'of ^ 
The words of the Article are plain and without any 
qualification either as to the character of the appeal or as to the parties to it. 


Held, therefore, that where an appeal irregular in form and insufficiently 
stamped, was dismissed both on the ground of irregularity and upon the 
merits, that it was nevertheless "an appeal" within the meaning of Art. 182, 
clause 2, and though the judgment-debtors against whom execution was now 
sought were not parties to the appeal, time only ran against the decree-holders 
from the date of the appellate Court's decree dismissing the appeal. 


* Mashiat-un-nissa v. Rani(1) and other cases referred to. 


(1) 1889) I. L, R. 13 All. 1 (F. B.) p 
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Equitable coasiderations are out of place in the construction of the statute 
ot limitation, and the strict grammatical meaning of the words must be given 
effect to. 

Appeal No. 84 of x928 from a judgment and decree, dated 
the 16th February 1926, ofthe High Court, Calcutta, reversing a 
judgment and order, dated the 4th August 1924, of the Subordi- 
nate Judze of Hooghly. 

The main questions for consideration on the appeal was 
whether the application of the decree-holders appellants made 
on the 3rd October 1923 for the execution of a decree was 
barred by limitation. That depended upon whether time was taken 
as having run from the date of the decree of the Subordinate 
judge, dated the 24th Tune 1920, or from the date of the decision 
of the subsequent appeal which was decided by the High Court 
on the 24th August 1922. The High Court held, applying the 
ruling in Christiana v. Benarashi (1) that as the appeal did not 
imperil the whole decree, terminus a guo was the former date and 
that the application was consequently barred by art. 182 of the 
Limitation Act. 

Against the decree of the High Court dismissing the appli- 
cation for execution as time-barred, the decree-holders appealed 
to His Majesty in Council. The appeal came on for hearing on 
the 16th and ryth April 1931 before a Board composed of 
Lords Russell and Macmillan and Sir Dinshah Mulla, and was 
re-argued before a larger Board (Lord Blanesburgh, Lord Tomlin, 
Lord Russell, Sir George Lowndes and Sir Dinshah Mulla) on the 
25th and 26th February 1932. 


DeGruyther, K. C. (with Jinnah) for the Appellants : The words 
of Art. 182, clause 2, are quite plain and without any restriction 
whatever. There having been an appeal, it was unnecessary to 
enquire whether the appeal was against the whole or only a portion 
of the decree, or whether the whole decree was or might have 
been imperilled by the appeal When there is any appeal by aay 
party, it. suffices to save limitation under clause 2 of the Article : 
Referred to.:— . - oy 


Abdul Rahiman v. Maidin Saiba (a) ; Shivram v. Sakharam (3) ; 
Viraraghava v. Ponndinmal (4); Kristnama v. Mangammal (5) ; 


(1) (1914) 19 C. W. N. 287. 

(2) (1896) 1. L. R. 22 Bom. 500. 

(3) (1908) I. L. R. 33 Bom. 39. 

(4) (1899) I. L. R. 23 Mad. 60. 

(5) (1902) I. L, R. 26 Mad. 91 (F. B.) 
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BC. Gopal Chandra Manna v. Gosain Das Kalay (1); Satish Chandra 
1932. Chaudhuri v. Girish Chandra Chakravarty (2); Dewan Abdul 
Nono x * 


Nagendra Nath Dey <4éim v. Abaul Hakam (3) ; Somar Singh v. Premdei (4). 


Suresh Chandra Dey. We also rely on the minority judgment of the Full Bench 
cem in Mashiat-un-nissa v. Rani (5), which has been :adopted in all 
the recent decisions. 

[Their Lordships observed that the présent responderits. were 
not made pasties to the previous appeal, and the question was, 
whether under these circumstances, limitation could be enlarged 
as against them.] . 

It is not necessary, in order that the extended period allowed 

' by clause 2 may apply against a particular party, that he must have 
been a party to the appeal. 

Narasimham and Suba Rao for the Respondents : “Appeal” 
in clause 2 Of Art, 182 means an appeal of such a nature that the 
result of it is likely to affect the decree : Mashjat-un-nissa v. Rani(s), 
(majority judgment) and Christiana v. Benarashi Proshad (6), which 
was approved in Loke Nath Singh v. Guju Singh (7). The appeal 
must “imperil” the whole decree. The present respondents were 
not parties to the appeal and could not in any event be aee 
by the result thereof. 

Their Lordships’ judgment was delivered by 


April, 21. Sir Dinshah Mulla :—This appeal raisesa question as to the 
EU construction of article 182 of Schedule I of the Indian Limitation 
Act, 1908. 


Ina suit brought many years ago for partition of certain pro-.. 
perties heli jointly by the parties to this appeal and their prede- 
cessors, a receiver was appointed with power to raise a loan on the 
security ofa mortgage of the properties. The receiver borrowed 
Rs, 18,000 from some of the co- sharers, and on the roth July, 1894, 
he executed a mortgage of the properties in their favour. Amongst 
the mortgagees were Nagendra Nath Dey and Pulin Behari Dey, 
who are the appellants before this Board; and Madan Mohan and 
his son, who, are respondents Nos. 24 and 27 respectively. The 
position at that date was that some of the co-sharers were mortgages 
and all the co-sharers were Woi gagan, Pics PX 


(1) (1898) 1. L. R. 25 Calc. 594. (F. B.) 

(2) (1920) I. L. R. 47 Cale 813. (3) (19 26) I. L. R; 53 Cale. gor, 
(4) (1924) 1. L. R. 3 Pat. 327. : a | 

(5) (1889) I. L. R. 13 All. 1 (F. B.) 

(6) (1914) 19 C. W. N. 287 

(7) (1915) 22 C. L. J. 333; 20 C. W.N. 178. 
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- In 1907, after the shares of tbe several co-sharers in the partition. P.C. 
suit had been allotted to them and the receiver discharged, Madan 1932. 
: Mohan And his son instituted the suit out of which the present senda Nath Dey 
appeal arises in the Court of the Subordinate Judge of Hooghly 
to enforce the mortgage. In this suit Madan Mohan claimed that EES 
the appellants (defendants Nos. r1:and 12) had assigned their interest Sir Dinshah Mulla. 
‘in the mortgage to him. The Subordinate Judge upheld his claim, m 
and after taking accounts between the parties, passed a preliminary 
mortgage decree declaring infer alia the liability of the appellants 
to pay a sum of Rs. 4,467 which they accordingly VIDERE into 
Court. > 
On appeal to the High Court at Calcutta a compromise was 
effected between the parties, and on the roth June, 1913, a prelimi- 
nary decree in supersession of the decree of ‘the Subordinate Judge 
was passed by the High Court in terms of thé compromise. 
Under this decree Madan Mohan’s claim against the-appellants 
was disregarded, -and the appellants were shown as mortgage-credi- 
-tors for Rs. 14,615-15-3. The appellants -thereupon applied to the 
Subordinate Judge for the withdrawal of the Rs. 4,467. Madan 
Mohan opposed their application, reasserting his former claim, but 
his contention was overruled, and the appellants were allowed to 
~ withdraw their depdsit. Madan Mohan appealed to the High Court, 
but his appeal was dismissed. 2a 
` In the preliminary decree as passed by the High -Court-the co- 
‘sharers were ranged into two groups, one of decree-holders consist- 
ing of six sets of co-sharers, and the other of judgment-debtors con- - 
-sisting of-eight sets of co-sharers.. After the date of the decree two 
out of the eight judgment-debtors paid the amount due from them 
under the decree. The rest did not pay, and on the 4th June, 1916, 
“Madan Mohan applied to the Subordinate Judge for a final mortgage 
! decree. In his application he again claimed that the appellants had 
assigned their interest in the mortgage to him, and prayed that an 
order should be made to that effect. On the 24th June, 1920, the 
Subordinate Judge delivered his judgment, disallowing Madan 
Mohan's claim, and a final decree was passed forthe sale of the 
mortgaged.properties that had come to the share of the remaining 
six judgment-debtors. The decree was drawn up on the 2nd August, 
1920, but properly dated as of the 24th June. It contained a 
declaration, -in conformity with the judgment, that the appellants 
were entitled to payment of the above-mentioned sum of Rs. 14,615- 
15-3 out of the proceeds of the sale of the properties, 
On the 27th August, 1920, Madan Mohan presented an appli: 
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P.C. cation to the High Court purporting to be an appeal from the 
1932. “order” of the Subordinate Judge of the 24th June, 1920, and 


alleging, what was clearly untrue, that no decree had been drawn 
up. His objection was only to the decision against him in respect 
ae Chanda Dey: ofthe assignment, and he joined as parties to the appeal only the 
“Sir Dinshah Milla. other decree-holders and not the judgment-debtors, 

MEN The appeal, though irregular in form as not being an appeal 
against the decree of the Subordinate Judge, and being insufficiently 
stamped for this purpose, was admitted and heard in due course by 
Woodroffe and Suhrawardy JJ. Objection was taken to the form of 
the appeal; Madan Mohan asked to amend but this was refused. 
In the result, the appeal was dismissed both on the ground of 
irregularity and upon the merits, and the dismissal was embodied in 
a decree of the High Court dated the 24th August, 1922. 

It is upon the effect of this appeal that the decision of the 
question under article 182 of the Limitation Act now before the 
Board depends. 

On the 3rd October, 1923, the appellants dani an applica- 
tion to the Subordinate Judge for execution by sale of the mortgaged 
properties. It was opposed by some of the judgment-debtors, the 
present respondents Nos. r to 4, on the ground that it was barred 
by article 182. The material portion of that article is in these. 
terms i— 4 


Nagendra, Nath Dey 


or NEC Periodof Time from which period. 
Description of application. | ji iion begins to run. 





For the execution of a | Three years | 1. The date of the decree 


decree or order of any or Order ; or 

Civil Court not provided 2, (where ‘there has been 
for by article 183 or by an appeal) the date of - 
Section 48 of the Code the final decree or order . 
of Civil Procedure, 1998. | . of the Appellate Court. 





If the three years are to be calculated, as the respondents con- 
tend, from the date of the decree of the Subordinate Judge, viz., 
the 24th June, r920, the application was manifestly out of time; . 
it was within time ifthe critical dateis that of the decree of the 
High Court of the 24th August, r922, and the decision of this 
question depends on whether Madan Mohan's appeal which was 
dismissed on the latter date was an appeal within the meaning of 
the second clause inthe thitd column of the article cited above. 
The Subordinate Judge held that it was, and that the application 
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was in time; the judgment-debtor-respondents appealed, and the 
High Court took the opposite view, and dismissed the application of 
the appellants. 

The dismissal is supported upon three grounds, namely, (1) that 
Madan Moban's application of the 27th August, 1920 (hereinafter 
for convenience referred to asthe 1920 appeal) was by reason of 
its irregularity notan appeal atall, but merely an abortive attempt 
to appeal; (2) that an appeal in order to save limitation under 
clause 2 of the article must be one to which the persons 
affected, 4, e, in the present case the judgment-debtors, were 
parties ; and (3) that it must also be one in which the whole decree 
was imperilled. ; 

In their Lordships’ opinion there is no force in the first of 
these contentions. There is no definition of appeal in the Code of 
Civil Procedure, but their Lordships have no doubt that any 

application by a party to an appellate Court, asking it to set aside 

or revise a decision of a subordinate Court, is an appeal within 
the ordinary acceptation of the term, and thatit is no less an 
appeal because it is irregular or incompetent. The 1920 appeal was 
admitted and was heard in due course, and a decree was made 
upon it. 

"The second and third contentions have been the subject of 
much difference of opinion in India. In Mashiat-un-nissa v. 
Rani (1), three of the Judges in the Full Court took one view, and 
two the other. In Gopal Chunder Manna v. Gosain Das Kalay (2), 
a Calcutta Full Bench followed the Allahabad minority, though 
drawing a distinction between cases of joint and of several decrees. 
Subsequently further differences of opinion manifested themselves 
even in the Calcutta Court; see Christiana Sens Law v. Benarashi 
Proshad Chowdhury (3) (upon which the judgment of the High 
Court in the present case was based); and Satish Chandra Chau- 
duri v. Girish Chandra Chakravarty (4), and Dewan Abdul Alim 
v. Abdul Hakam (5), in both which cases the opposite view seems to 
have prevailed. In the Courts of Madras, Bombay, and Patna, 
the view which was taken by the minority in the Allahabad case, 
and which favours the present appellants, has ultimately prevailed. 

Their Lordships think that nothing would be gained by discuss 
ing these varying authorities in detail They think that the question 
must be decided upon the plain words of the article: “ where there 


(1) (1889) I. L. R. 13 All. r, (2) (1898) I. L. R. 25 Calc. 594. 
(3) (1914) 19 C. W. N. 287, (4) (1920) I. L. R. 47 Calc. 813. 
15) (1926) I. L. Rs 53 Calc, gor. 
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has been an appeal,” time is to run from the dale of the decree of 
the appellate Court. There is, in their Lordships’ opinion, no 
warrant for reading into the words quoted any qualification either 
as to the character of the appeal or as to the parties to it; the words 
mean just what they say. The fixation of periods of limitation must 
always be to some extent arbitrary, and may frequently result in 
hardship. But in construing such provisions equitable considerations 
are out of place, and the strict grammatical meaning of the words is, 
their Lordships think, the only safe guide. Itis atleast an intelli- 
gible rule that so long as there is any question sud judice between 
any of the parties those affected shall not be compelled to pursue 
the so often thorny path of execution which, if the final result is 
against them, may lead to no advantage. Nor in such a case as this 


.is the judgment-debtor prejudiced. He may indeed obtain the boon 


of delay, which is so dear to debtors, and if he is virtuously inclined 
there is nothing to prevent his paying what he owes into Court. But 
whether there be or be nota theoretical justification for the provi- 
sion in question, their Lordships think that the words of the article 
are plain, and that there having been in the present case an appeal 
from the mortgage decree of the 24th June, 1920, time only ran 
against the appellants from the 24th August, 1922, the date of 
the appellate Court's decree. They are therefore in agreement ypon 
this point with the Subordinate Judge, and they think that the order 
passed by him on the 4th August, 1924, was right. 

'Their Lordships will accordingly humbly advise His Majesty that 
this appeal should be allowed, that the decree of the High Court 


. dated the 16th February, 1926, shouli be set aside, and the order of 


the Subordinate Judge dated the 4th August, 1924, restored. The 
respondents Nos. 1 to 4 must pay the cost of the appellants in the 


‘High Court and before this Board. 


Watkins and Hunter: Solicitors for the Appellants. 


Chapman, Walker and Shephard: Solicitors for the Respon- 
dents. e 


KJ R Appeal allowed. 
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APPELLATE CIVIL. 


Before Mr. Justice H. G. Pearson and Mr. Justice S. C. Mallik. 


KHETRA MOHAN MITRA 
v. 
SRIMATI NALINI BALA DASI AND ANOTHER.* 


Order, validity of—Order under section 90 of the Probate and. Administration 
Act (V of 1881)—Application for sale by the administratrix after estate 
Sully administered —Debt contracted by the Hindu widow— Permission 
granted without notice to objectors—Purchaser, position of—Legal necessity. 

. The respondent Nalini Bala, as Hindu widow obtained an order for grant of 
Letter of Administration to her husband’s estate. Shortly after, she applied to 
the Probate Court for permission to sell the property for payment of debts con- 
tracted by her, but as security was not furnished, the application was not allowed. 
An order was passed shortly after that all further applications with regard to the 
estate were to be heard in the presence of the objectors. After some time she 
again applied to the Probate Court as administratrix (though the administration 
was completed long before) asking for permission to sell The then District 
Judge thought it unnecessary to issue notice to anybody and made the order 
granting permission : : 

Held, that the order though improper was one which the Judge asa Probate 
Court had jurisdiction to make and the order was nota nullity. The purchaser 
at the sale in pursuance of the order was consequently safeguarded in the absence 
of fraud and the question of legal necessity did not arise. 


Appeal by the Plaintiff. 

Suit for declaration that the plaintiffs reversionary right was not 
affected by the sale by the widow Nalini Bala, the respondent. 

The material facts appear from the judgment. 


Messrs. Amarendra Nath Bose, Satindra Nath ee and Satis 
Chandra Munshi for the Appellant. 


Messrs. Hiralal Chuckerbutty and Syamadas rime ice for 
the Respondents. 
C. A, V. 
The following judgments were delivered : 


Pearson, J:—The facts out of which this appeal arises are as 
follows :— The plaintiff is one Khetra Mohan Mitra, the step-brother 


* Appeal from Appellate Decree No. 1793 of 1930, against the decree of. K. C. 
Chunder, Esq., District Judge of 24-Parganas, dated the and April, 1930, affirming 
that of Babu Probodh Chandra Roy, 4th Additional Subordinate Judge, 24-Parga- 
nag, dated the 24th April, 1929, 
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Civi. and reversionary heir of one Jatindra Nath Mitra who died childless 


1932. in r900. He left a widow Nalini Bala Dasi who is defendant No. 1, 


Khetra Mohan 2d his mother Matangini Dasi, who died in 1919. 
Mi 


si In December 1908 Nalini Bala as widow obtained an order for 
Srimati Nalini Bala grant of Letter of Administration to her husband's estate. There was 
Fan an objection by the reversioner, but the grant was made on her fur- 
Pearson, Y. nishing security for Rs. 1000 “ binding her to maintain those entitled 
ns to maintenance from the estate and to keep intact the corpus of the 
estate." In January 1910 she first applied to the Probate Court 
for permission to sell the property, but apparently security had not 
then been furnished, and the application was not allowed. An order 
was passed shortly after that all further applications with regard to 
the estate were to be heard in the presence of the objectors. In 
1916 she made a fresh application for permission to sell, to which 
the present plaintiff objected. In the order refusing leave the Judge 
said “ there is no estate of the deceased to be administered for the 
sole heir is in actual possession. The debts to be paid are not the 
debts of the deceased but incurred by the applicant herself, This is 
only an attempt to get round the necessity of proving legal necessity 
in order to sell the property. The application is not dona fide and is 
rejected.” 


. As already stated Jatindra’s mother died in rgrg. Between 1916 
and 1923 the widow and the plaintiff reversioner were occupied with 
quarrels and litigation over the property. "There was a criminal case 
by the widow against the plaintiff alleging assault and dispossession 
in which she succeeded right up to the High Court and an order 
under section 522 Criminal Procedure Code was maintained. The 
plaintiff also filed a title suit which the widow had to defend, as 
also a suit by Kamalamani a sister of Jatindra. 


" Then on the 9th July 1923 she again applied to the Probate 
Court as administratrix asking for permission to sell. The then 
District Judge thought it unnecessary to issue notice to'any body 
having regard to the obstructive and litigious attitude adopted by the 
reversioner, and made the order granting permission, “on condition 
that the debts are satisfied and the purchase money after satisfaction 
D be invested in 6 per cent. bonds in her name as administratrix and 
em the securities produced for the Courts inspection within 2 
months, The sale took place to defendant No.2 on the 17th 

August 1923. ; 
The present suit was filed some three years later in 1927 by the 
plaintiff, claiming that his reversionary right was not affected by the 


Vor, LV.] HIGH COURT. 


sale as being fraudulent and collusive and without consideration. He 
also contended there was no legal necessity first and that the permis- 
sion granted by the District Judge was without jurisdiction, null and 
void, and was obtained by fraud. "The first Court dismissed the suit 
holding that there was no fraud ; that the Court had no jurisdiction 
to grant the permission, the administration having been completed ; 
but that legal necessity for the sale had been established. The 
lower appellate Court did not go into the question of legal necessity, 
but upheld the conclusion of the first Court, holding that the order 
in question was passed on a full disclosure of facts and that there 
was no concealment and no fraud that the Court had jurisdiction 
to make the order and that in the absence of fraud the third party 
purchaser was protected. 


The findings of both Courts on the question of fraud being in 
defendant's favour, the main argument on the part of the plaintiff 
appellant before us has been that the order of the Court granting 
permission was without jurisdiction, that the purchaser could not 
take shelter behind it, and that it was therefore essential that the 
lower appellate Court for the proper decision of this case, should 
have tried and determined the issue of legal necessity for the sale. 
It was argued that the Court had no jurisdiction to make the order, 
because the administration was complete at any rate after the 
mother's death in 1919, after which the widow held possession of the 
estate in her title as heir and not as administratrix. Of the cases cited 
before us the case of Lakshmi Narain v. Nanda Rani (1) points out 
that where the estate has been completely administered, no order 
under section go of the Probate and Administration Act is needed 
for the purpose of administration : no such order is appropriate or 
necessary. See also Adwait v. Krishnadhone (2). Assuming, how- 
ever, that the debts in this case were debts incurred by the widow 
and not debts of the estate and that the order was one that ought 
not in the circumstances to have been made, that is not to say that 
the order itself is without jurisdiction in the sense thatit was void 
outright from the beginning. As the learned District Judge says, 
itmay have been an improper order, but the Judge had considered 
whether permission should be granted or whether the widow should 
be left to sell under alleged legal necessity. The order was one which 
the Judge as a Probate Court had jurisdiction to make and the order 
was not a nullity. "The purchaser atthe sale in pursuance of the 


; (1) (1908) 9 C. L- J. 116. 
(2) (1917) 21 C. W. N. 1129. 
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Civit. order is consequently safeguarded, since the existence of fraud has 
1932. been specifically negatived throughout. 
"w 
RE Moe In my judgment the decision of the lower appellate Court was 
itra 


5g right, and the appeal must be dismissed with costs. 
Sri Bala Malik, J. :—I agree. 


— 


Pearson, F. Ae Te Me” Appeal dismissed. 


— 


Before Sir George Claus Rankin, Knight, Chief Justice 
and Mr. Justice C. C, Ghose. 


Cir. NOURANGILAL MARWARI 
1932. - 0009 
poke an od: SRIMATI CHARUBALA DASI AND OTHERS, 


Execution—~Application for execution—Preliminary scrutiny of formalities and 
. Registration —Subsequent application for amendment, if can be euteriained — 
i Civil Procedure Code (Act V of (908), order 21, Rr. 11, 12, 13, 14, 17, 


Preliminary scrutiny of formalities under the provisions of R. 17 of order XXI 
. Civil Procedure Code refers to formal requirements of Rr. 11 to 14 of the said 
order. 


A decree was passed in September 1916 in favour of two decree-holders against 
three judgment-debtors which was affirmed on appeal on the 4th June 1918, 
After some infructuous execution proceedings both the decree-holders died. The 
appellant, on the allegation, that he had succeeded as an heir to the rights under 
the decree presented an execution petition and obtained an ex parte order substi- 


tuting him as decree-holder. Notices under order XXI rule 22 Civil Procedure 
Code was issued but was not served. The execution petition was then dismissed. 
On the 2nd June 1930 within 3 years of that order another application for execu- 
tion was made but objections were raised by some of the judgment-debtors and 
before the application was disposed of, the appellant made an application praying 
that the petition dated the and June may be amended by correcting a statement 
therein to the effect that he had become entitled by substitution, and substituting 
the statement that he had become entitled by survivorship : 


Held, that the application for amendment in the present cases isin form as it 
does not fall within the scope of rules-11 to 14 of order XXI Civil Procedure Code 
and Rule 6 of the said order is no bar to entertainment of such an application. 


* Appeal from Appellate Order No. 204 of 1931, against the order of A. Ray 
Esq., Additional District Judge of Midnapur, dated the 13th February 1991, affirm 
ing the order -of Mr. B. Mustaphi, Subordinate Judge, rst Court, Midnapur, 
dated the 11th November, 1930. 


Vor. LV.] HIGH COURT. 


Asgar Ali v. Troilakhya (1), distinguished. 

Appeal by the substituted Decree-holder Applicant. 
Application for execution. 

The material facts will appear from the judgment. 


-Messrs. Satindra Nath Mukherji and Byomkesh Basu for the 
Appellant. 


dent. 
The judgment of the Court was as follows : 


Rankin C. J. and C. C. Ghose, J :— In this case a money 
decree was passed in September 1916 in favour of two decree- 
holders against three judgment-debtors for some Rs. 2000 and 
was affirmed on appeal on the 4th of June 1918. After certain 
execution proceedings which led to nothing both the original decree- 
holders died and the present appellant says that underthe Mita- 
kshara law their interest in the decree passed to him by survi- 
vorship. On the 7th of May 1927 he presented an execution 
petition being No. 64 of 1927 and obtained an ex parte order sub- 
Stituting him as decree-holder. The Court made an order for the 
issue of notices under rule 22 of Order XXI Code of Civil Pro- 
cedure. Itis now said on behalf ofthe respondents and may be 
accepted that these notices were never served. On the 28th of 
June 1927, for anything we know, just because these notices 
had not been served the Court dismissed that execution case 
for default as it was well entitled on that hypothesis to do. On 
the 2nd of June 1930, within three years of that order, the 
appellant brought execution petition No. 72 of 1930 which is 
the matter before us. Notices were ordered to be served with 
the result that certain objections were made bya petition of 
the 27th of June 1930 On behalf of the judgment-debtors. Before 
the execution petition was disposed of, on the igth of September 
1930 the appellant filed an application asking that his petition 
of the 2nd of June might be amended by correcting a statement 
therein to the effect that he had become entitled by succession 
and substituting the statement that he had become entitled by 
survivorship, the object being to show that no succession certifi- 
cate would be necessary under the law. One would have supposed 
that the way in which the matter would be dealt with was by 
saying “very well, if you want to claim by survivorship, by all 


(1) (1890) I. L. R. 17 Calc. 631. E 


Messrs. Satharipati Ray and Bireswar Chatterjee tor the Respon- 
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Civ: means do so. We will then decide the question whether you 
.1932. are entitled to stand in the shoes of the original decree-holders 
V 


Nourangilal Marwari and the question whether or not any succession certificate is neces- 
Sau *Charubala sary and also the question whether or not your application for 
Dasi. execution is time barfed.” ‘That, however, was not the way the 
Word a rcm matter appealed to the first Court. The first Court, for reasons 
© — which I fail to appre ciate. refused him leave to amend his petition 
by stating that he claimed by survivorship ; and while it appears to 
have disc ussed all sorts of other points, it does not seem to me 
that these discussions were of more than academic interest, The 
matter come before the second Court and the second Court agreed 
again for reasons which I fail to appreciate that the man should 
not be allowed to amend his execution petition, and it made 

certain obs ervations about other aspects of the case. 

On this appeal being argued before us, the only contention 
by way of supporting the refusal to allow this execution creditor 
to amend his petition was by maintaining that in virtue of rule 
14 of order X XI Code of Civil Procedure no execution petition 
could ever be amended except in terms of that rule, To my 
astonishment the anthority of a Full Bench of' this Court is 
vouched for that view. [Asgar Ali v. Zrotlakhya (1)| It wasa 
case however of an entirely different character from the case be- 

: fore us, and the decision seems to have been motived by rules as 
to limitation which are no longer in force. 

Letus examine what the scope of rule 17 of order XXI Code 
of Civil Procedure really is. Rule 17 of order XXI is directed 
to preventing execution petitions being even filed unless they 
comply, on the face of them, with certain elementary requirements 
laid down in rules x1 to 14 ; that is to say, there must be a tabular 
statement and the tabular statement must contain various pieces 
of information that are therein required; if there is an appli- 
cation for attactment of moveable properties there must be an 
inventory attached, or if the application is for attachment ofim- 
moveable properties then certain description of the properties must 
be contained in the petition, and the Court may require an 
extract from the register of the Collctorate in certain cases. Rule 
17 says that if an execution creditor does not comply with the 
formal requirements of rules 11 to r4 his petition shall not even be 
filed and it puts a duty upon the Court not to take evidence and 
investigate into any of the facts but to see that the application 
isin proper form though every word of it may be untrue, which 


(1) (1890) I. L, R. 17 Cal. 631, 


E 
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is another matter altogether. If the application is defective on 
the face of it, the Court may allow time forits amendment ; and 
if time is allowed and the application is amended it shall be 
deemed to have been presented on the date when it was first 
presented ; so that no punishment in connection with the law of 
limitation is put upon the decree-holder. Then it goes on to say 
that when the application is admitted a proper note is to be entered 
inthe register and then the Court may order execution. Now, 
because the'rule requires a preliminary scrutiny of certain for- 
malities before the petition can get upon the file it is actually 
argued that that means that after it has got upon the file no body 
can ever get his petition amended even with the leave of the Court— 
athing which is almost ludicrous as an argument. .A Full Bench 
ofthis Court in the case referred to thought that this argument 
was good as regards formal defects within rules xi-14. However 
that may be, in the present case the matter on which the decree- 
‘holder wanted an amendment has nothing to do with rules 71 to 
14. He stated that he had succeeded as an heir to the rights 
under the decree. If so, the petition was perfectly in form. The 
Court under Rule 17 could not know inthe least whether that 
was true or false, Having considered the matter further the decree- 
holder found that the correct way of describing his legal position 
was to say that he had become entitled by survivorship. Under 
the Code procedure is intended to be less rather than more formal 
in the execution of a decree than in the case of the hearing of a 
suit ; and the executing. Court need not have found difficulty in 
allowing him to amend his pitition. To me it is clear that this 
matter should go back to the original Court with a direction to 
allow the amendment and then to determine whatever is necessary 
to be decided. 


One question which this Court should determine is the question 
of limitation. The facts as to that are that the present petition 
was presented on the and of June 1930 and the question is whether 
within three years there was an order made on the previous appli- 
cation for execution. The previous application was presented on 
the 7th of May 1927 and the order dismissing it for default which 
was a perfectly good order—whether notices were served under 
Rule 22 of Order XXI Code of Civil Procedure or not—was made 
onthe 28th of June 1927. This petition, therefore, was within 
time and the Court below will not have to investigate that matter 
again. < 

In the Court below a dispute arose upon the question whethe 


54t 


Cir, 
1932. 

J 
Nourangilal Marwari 
v. 

Srimati Charubala 
Basi. 
Rankin, C. 3. 


542 


Civit, 


—— 


1932. 


THE CALCUTTA LAW JOURNAL, (Vor. LV. 


[the appellant having been by an ex arte order dated the 27th of May 


1927 substituted for the original decree-helders it would be open to 


Nourangilal Marwari the judgment-debtors to show if they could that he was not entitled 


v. 
Srimati Charubala 
Dasi, 


—— 


inthe shoes of these decree-holders to execute the decree. On 
that there is no difficulty at all. ‘It being found that the judgment- 
debtors had no notice of this order they are asa matter of course 
entitled to question the right of the appellant to put the decree in 
execution. 

Another question canvassed is, assuming that the appellant is 
entitled by survivorship, whether succession certificate is necessary. 


. That question we leave open for further discussion. If there is 


‘any difficulty about it, the trial Court must wrestle with that difficulty 
in the first instance. 

This appeal is allowed with costs, hearing-fee—two gold 
mohurs. me 
D. K. R. Appeal allowed : Case remanded. 


Before Sir George Claus Rankin, Knight, Chief Justice 
and Mr. Justice C. C. Ghose. 


THE SECRETARY OF STATE FOR INDIA‘IN COUNCIL | 


v. 


SRIGOBINDA CHOWDHURL* | Q^ 


Suit, maintainability of —Revenue paying astate— Management by Court of 
Wards on proprietor's application—Release of estate—Proprietor's charge of 
mismanagement and failure to submit accounts aad make over certain 
papers—Acts done in exercise of sovereign or Governmental power and not in 
carrying on an ordinary business or acts done ona private undertaking— 
Suit by proprietor for damages and accounts against the Secretary of State, if 
maintainable—Government of India Act (9 and 10 Geo. V Ch, ror), Sec- 
tion 32—Court of Wards Act (IX of 1879), Sections 41, 47 ete.—Furisdic- 
Hon—Rules framed by the Court of Wards, tf binding against the Secretary 


* Appeal from Appellate Decree No. 2323 of 1930, against the decree of J, C. 
Lahiry Esq., District Judge of Pabna, dated the 15th May, 1930, revetsing the 
decree of Babu Sris Kumar Som, Subordinate Judge, 1st Court, Pabna, daten; the 
^ 218t. August, 1928- : 


n 
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of Slate—Suit against manager in Civil Court, if -maintainable—Complete 
diligence on the part af managers appointed by Court of Wards and costs of 
sutt—Tax-payer’s liability, 

A suit is maintainable against the Secretary of State for India in Council 


where the act done was done in carrying on an ordinary business and not in the 
exercise of Governmental power. 


But no action would lie against the Secretary of State for India in Council 
where an act is done or a contract is entered into in the course of the exercise of 
powers which cannot be lawfully exercised save by the sovereign. 


The Peninsular and Oriental Steam Navigation Company v. The Secretary of 
State for India (1) and Nabin Chandra Dey v. The Secretary of State id India 
(2), referred to, 


The Board of Revenue was constituted the Court of Wards by the Bengal 
Act IX of 1879. 


< From the beginning the jurisdiction exercised by the Court of Wards is an 
exercise of power, essentially sovereign power, —power to take over the estates of 
persons unable to manage their own estates in order that the estates may be pro- 
perly managed and Government revenue may be rendered safe. Public interest 
and the interest of the revenue are clearly the object of the powers given and some 
of the powers are very drastic. 


“The Court of Wards has no authority to contract on behalf of the Government 
in such a way as to undertake to clear the debts of the disqualified proprietor’s 
estate within a certain time. 


The liability of the Secretary of State for India to be sued cannot possibly 
depend upon any rule made by the Board of Revenue as the Court of Wards. 


Under section 65 of the Government of India Act, 1858 which is to the same 
effect as section 32 of the present Government of India Act, any suit that could 
have been brought against the East India Company prior to the Act of 1858can 
now be brought properly against the Secretary of State for India in Council with- 
the result that the public revenue will be answerable for the claim. 


‘The plaintiff was the owner of a revenue paying estate. Sometime in 1919 his 
estate having been involved in debt, he applied to the Court of Wards to declare 
him to bea “ disqualified proprietor’ and to take, over the management of his 
estate with a view to extricating it from its financial difficulties. The Court made 
the order on the 7th June 1919. It proceeded to appoint a manager of the estate 
and in that way the estate came under the Court of Wards until it was released 
on the 18th August 1923. An account was made out and given to the plaintiff and 
certain papers were delivered in compliance with thc Rules made under the Act. 
The plhintiff’s case is that the manager and the staff employed under him have 
mismanaged the affairs of the estate, have not realised all the moneys with dili- 
genge and-have not accounted for what they have realised. His further allegation, 

, is that certain papers have not been made over to him and he has therefore sued 
the Secretary of State for relief : 


Q) (1861) 3 Bom. H. C. Ry App. A. 
(2) (1876) I. L. R. 1 Cale. 17. u^ 


D 


543° 


CIVIL. 


1952. 
bred 


The Secre of 
State for India in 
Council, 


Srigobinda Chow- 
dhuri. 


— 


544 


Civ. 


1932. 
— 


The Secretar 
State for In 
POE 


Srigobinda Chow- 
dhury. 


—— 


March, 2. 


E] 


THE CALGUTTA LAW JOURNAL, [Vor. LV. 


Held, that the plaintiff could not make the Secretary of State or the revenue 
of India liable : and it seemed a little hard that the taxpayer should be respon- 
sible for complete diligence on the part of managers appointed by the Court 
of Wards and an insurer thatthe managers do their duty. 


Viscount Canterbury v. The Queen (1) and other cases referred to. 
Appeal by the Defendant. 


Suit for damages and accounts etc against the Secretary of 
State for mismanagement etc of a proprietor's estate by Court 
of Wards. 


The material facts will appear from the judgment of Rankin, 
C. J. 

Dr, Sarat Chandra Basak and Mr. Syed Nasim Ali for the 
Appellant. 

Messrs Atul Chandra Gupta and Surajit Chandra Lahiri for 
the Respondent. 

C. A. V. 
The followings judgments were delivered :— 


Rankin, C. J. :—This suit was brought on the r4th of Rae 
1926. The plaint is exceedingly badly drawn and contains a good 
deal of extremely inartificial matter its chief character being a lack of 
reasonable particulars on all essential points; but an examination of 
the plaint and of a certain other document—a petition which the 
Court was asked to regard as containing further particulars of 
the claim—reveals the following as the alleged cause of action : 

It appears that the plaintiff at all material times was the owner of 
a revenue-paying estate ani that sometime in 1919 his estate 
involved in debt; whereupon he applied to the Court of Wards to 
declare him to bea “ disqualified proprietor,” (that is to say, pro- 
prietor disqualified to manage his own property) and to take over 
the management of his estate with a view to extricating it from its 
financial difficulties. The Court made the order on the 7th of June 
1919. It proceeded to appoint a mánager of the estate and in that 
way the estate came under the Court of Wards until it was released 
on the 18th of August 1923. We are not concerned with the 
reasons for the release, The defence of the Court of Wards states 
that the debts had been understated and that the estate proved to 
be inextricable from its financial difficulties. But it was released for 
one reason or another in August 1923. It further appears that as 
required by the Court of Wards Act the usual procedure was adopted 
by which an account was made out and given to the plaintiff, also 

(1) (1842) 4 S. Tr. (New Series) 767. 
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that a list of papers was made out and certain papers were delivered 
to the plaintiff in compliance with the rules made under the Act. 
That narrative being presupposed, the plaintiff's cause of action is in 
substance that the manager and the staff employed under him have 
mismanaged the affairs of the estate. Nothing is clear in the plaint 
but it does appear that the complaint is with regard to the manager 
and the staff employed under the manager appointed by the Court 
of Wards and the claim which the plaintiff makes, when examined, 
comes to this: He says that ifthe Manager and those under him 
had done their duty they could have realised a thousand rupees more 
than they did in connection with mutation. The complaint is that 
they “realised and could realise” which appears to mean that they 
in fact realised more, that the manager or his subordinates kept the 
money in their own pocket, but no particulars are available as to 
that. He further says that they did not spend on settlement opera- 
tions as much as they claim to have spent but a thousand rupees less 
and also that they did not spend upon suits as much as they claim 
to have spent but a thousand rupees less ; that would seem to mean 
that the manager or his subordinates have got credit for a thousand 
rupees too much in their account; in other words, that they have 
got in each case a thousand rupees in their own pockets. He further 
says that they could have realised by instituting suitsa thousand 
rupees more in the way of rent than they in fact did. 

Before us Mr. Gupta who represented the plaintiff as appellant 
has clarified the matter very considerably and he has discussed this 
case stating that it is no part of the plaintiff's case that the Govern- 
ment itself has any property of the plaintiff in its hands and he has 
also disclaimed an argument which is to be found in the judgment of 
the lower appellate Court to the effect that the Government was 
managing the estate for reward as though it were conducting a sort of 
business of managing estates. f 

Several issues were settled in the trial Court but the only issue 
tried was the question whether the suit as framed could be brought 
against the Secretary of State ; and, as very often happens, while the 
decision of a preliminary issue of this character would be compara- 
tively simple and easy on a proper plaint the chief difficulty in decid- 
ing it arises where the plaint is so drawn that itis not easy to see 
what the cause of action is. I will, however, for the purposes of this 
judgment, take what I have already stated as being an exposition 
(as best I can make it) of the plaintiff's cause of action. I should 
add that there is a complaint also that certain papers have not been 
delivered back to the plaintiff What those papers are does not 
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clearly appear. I do not think that this matter, however, requires 
separate discussion.: ‘ 

: Now, the leading case on this questi on is of course the case of 

the P. and O. Steam Navigation Company v. The Secretary of State 
for India (1), which was decided in 1861. That was a case where 
injuries were done to a horse of the plaintiffs by reason of the negli- 
gent conduct of certain workmen employed under the Government 
in connection with the dockyard at Kidderpore. It was an action 
in tort and the matter having come before this Court on a reference 
from the Small Cause Court and it being contended that the Secre- 
tary of State for India in Council was not liable, this Court decided 
that there was a distinction between a business or mercantile concern 
carried on by the East India Company whether for its own private 
or for public benefit and acts done in connection with Governmental 
power or powers which could not be lawfully exercised save by the 
sovereign or an individual delegated by the sovereign to exercise 
such powers. Although, therefore, the action was in tort and of 
such a character that in England no petition of right could be 
utilised it was held that the plaintiffs had a right to sue the Secretary 
of State because the act done was done in carrying onan ordinary 
business and not in the exercise of Governmental power. I will 
examine the cases later, but for the moment keeping that distinction 
in mind I would refer to the position of the Court of Wards. 

Now, the origin and history of the Court of Wards is of course, a 
consequence of the fact that in 1765 the East India Company 
obtained the Dewani from the Moghul Emperor Shah Alam. This 
gave the fiscal administration of that-part of the country which it 
covered and in connection with the fiscal administration it gave also 
in substance the power-of civil justice. From that time down to a 
date which may be put at 1858 the-East India Company clearly had 
a dual character— the character of sovereign and character of trader, 
and in 1833 came what is called the Charter Act by which it ceased 
to be a mercantile corporation altogether and really held.the Govern- 
ment of India in trust for the Crown. In 1858 came the Govern- 
ment of India Act in which statute section 65 is to the same effect 
as section 32 of the present Government of India Act ; that is to say, 
any suit that could have been brought against the East India Com- 
pany prior to the Act of 1858 can now .be brought properly against 
the Secretary of State for India in Council with the result that the 
public revenue will be answerable for the claim. 

Now, the first trace, so far as I know,. of the Court of Wards qu 


* oq (1861) 5 Bom, . C. R. App. A. 
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a decision on the 2cth August 1790, afterwards recited in the Regu- 
lation of 1793, whereby the East India Company determined to make 
the Board of Revenue a Court of Wards. . On the 15th of July 1791 
there were certain rules laid down by the Governor-General for cqn- 
trolling the Court of Wards, and the Permanent Settlement Regula- 
tion—Regulation I of 1793—contains references to disqualified pro- 
prietors and to the way in which the Permanent Settlement is to 
affect them. Clause 5 of Article X of the Regulation may be noticed 
in this regard. In the same way Regulation VIII of. that year by 
section 20 makes special provision as regards disqualified proprietors 
so far as the assessment of revenue of their estates is to be concerned ; 
but Regulation X is the Regulation which establishes a Court of 
Wards. It makes the Board of Revenue the Court of Wards. It 
treats all females, minors, and lunatics as persons disqualified from 
managing their own affairs. It lays down that their estates are to be 
taken over by managers appointed and that the Court of Wards is 
to execute the trust of managing their estates. Articies 32 and 36 to 
which we have been referred are particularly important. Article 32 
protects minors and other disqualified land-holders under the Court 
of Wards from being sued except under the protection of their 
guardians. It gives them certain rights pending the management 
by the Court of Wards to apply to the Court of Wards for redress 
. against any negligence or fraud on the part of guardians or managers. 
Article 36 provides that after a proprietor's estate has been released 
and handed back to him the proprietor or his successor may sue the 
Collecter, the guardian, or the manager in the Zilla or City Court for 
any acts done by them whilst the estate may have been under the 
charge of the Court of Wards in opposition to this or any other 
Regulation. So that the right of suit against the individual officer for 
misfeasance or negligence was expressly given by that Regulation. 
"Under this Regulation a case arose before the High Court of the 
North-Western Provinces—the case of Chowdhree Sheoraj Singh v. 
The Collector of Moradabad (1). In that case the Court of Wards 
had a certain sum of money in its hands as profit of the estate 
-under its management. “The Collector in whose hands the money 
was had placed itn deposit, in some sense, in the Government 
Treasury. Then came the Mutiny and the Government Treasury 
appears to have been looted. A suit was brought by the proprietor 
and the question was whether or not he could claim that the 
‘Government should make good.to him the sum of money which 
had.been deposited. It is important to notice the character of 


(1) (1870) 2 N. W. P. H. G. Ri 978. | 
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the claim, The claim was for, money which had been deposited 
with the Collector or with the Government. If, therefore, the 
money was found to be money which had been paid over to 
Government and was still in Government's possession or if it was 
a question of a contract between the plaintiff or his representative 
and the Government it would no doubt have been such a claim 
as could, in England, have been made the subject-matter of a 
Petition of Right. It was not like a claim in tort where no such 
proceedings could he allowed. Now, the Court said this :—"In 
appeal, the plaintiff appellant urges that, as the whole property 


‘was held by the Court of Wards, Government must be regarded 


as a trustee for the plaintiff; and that, assuming the view 
taken by the lower Court of the period of limitation to be 
correct, there is an admission of the debt on the part of 
Government, from the date of which admission limitation 
should be computed. The first of these objections appears 
to us to be founded on an erroneous notion of the relation of the 
Government to the Court of Wards, and of the nature of the present 
suit. The Court of Wards is constituted by a Regulation which 
enablesit to assume jurisdiction in certain matters over the per- 
sons and estates of infant proprietors of estates paying revenue to 
Government, and so far as he is concernedin the management 
of such estates, the Collector appears to us to act not in his ordi- 
nary capacity as an officer of the Executive Government, but as 
a ministerial officer of the Court of Wards. For misfeasance in 
his capacity of,an officer of the Court of Wards, the collector is 
made personally responsible by the Regulation constituting the 
Court. Had, therefore, the suit been brought against Government 
for the misfeasance of the Collector asan officer of the Court of 
Wards, we should have held it could not be sustained.” Then it went 
on to say that the present suit was really not for moneys in the 
hands of the Collector as an officer of the Court of Wards but for 
moneys deposited in the Government Treasury; and, finding 
that the claim was barred by limitation the Court did not need 
to decide whether the Government would otherwise have been 
responsible for the claim. It will be seen, therefore, that that 
decision proceeds upon the footing that the Collector would be 
liable for acts done under Regulation X of 1793 and that no suit 
would lie against Government in respect of these acts. 

Now, the position was not much altered by Bengal Act IV of 
1870 except that by that Act the Commissioner and not the Board 
of Revenue would be the Court of Wards, There is a provision 
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in section 42 that managers are to he paid out of the estates but 
‘are to be treated as officers in the pay of the Government. Article 
82 gives a right, however, to a proprietor to sue any person acting 
under the Act, for anything done in opposition to the Act, or for 
any breach of trust. The present Act is Bengal Act IX of 1879. 
By this the Board of Revenue was again constituted the Court of 
Wards and if we look to the general scheme of that Act it is 
_ abundantly apparent both by its talk of jurisdiction over disquali- 
.fied proprietors and by the nature of the power entrusted to the 
Court of Wards and the orders which it is made competent to 
pass that this whole scheme of dealing with females, minors, and 
persons of unsound mind as regards their estates is a part...and 
an essential part... of the arrangement brought into force for 
collection of the land revenue and the permanent settlement of 
Bengal. From the beginning the jurisdiction exercised by the 
Court of Wards is an exercise of power essentially sovereign power 
—power to take over the estates of persons unable to manage their 
.Own estates in order that the estates may be properly managed 
“and Government Revenue may be rendered safe. Public interest 
and the interest. of the revenue are clearly the object of the powers 
given and some of the powers are very drastic ; for example, under 
Sections 47 and 58 the manager who does not do his duty in the 
.way of properly accounting to the Court may be imprisoned by 
an order of the Court of the Wards. There are provisions for 
appeals from the Collector to the Commissioner and from the Com- 
missioner to the Board. The old and somewhat barbarous arrange- 
ment by .which persons complaining of mismanagement were 
invited to sue the Collector or the manager for acts done by them 


-in their official capacity and by which they had to defend such 


suits at their own expense was, however, modified in 1879 and an 
“arrangement was, made more in consonance with modern ideas 
of administration. By section 41 of the Act every manager is 
„to continue liable: to account to the Court, after he has ceased to 
be manager; he has to pass his accounts as the Court may 
direct and, in particular, he is to be responsible for any loss 
occasioned to the property by the wilful default or gross negligence. 
It is contended by Mr. Gupta that it is not at all clear from the 
Act that it contemplates anything save making the manager res- 
ponsible by proceedings either by the Court of Wards acting suo 
motu or by proceedings brought before the Court of Wards itself. 
There is nothing to show that the manager is to be subject to a 
civil suit though, on' tlie other hand, there is nothing to exclude 
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‘stich liability ; and Mr. Gupta has ‘contended Before us 'that, that 
being 50, "under the Act ‘of 1879 there being 'no. | right to go to 
‘the Civil Court with a suit ‘agaihst the ' manager, it follows ‘that 
‘the | civil liability “of Government. exists under the Act of 1879 
though it was inferentially ‘excluded by ‘the, éarlier Regulation. 
“tt only remains to notice that when’ this Act ` was passed it ‘applied 
“like its predecessors to` persons incapable of mán ing ‘theirs < own 
estates but i in 1892 a provision was insertéd undér which ‘the 
‘present ` plaintif came to have his connection with the “Court” "of 
War ds—provision enabling the Court of "Wards" on the aplication 


tet. 


‘of a “proprietor to declare him to be  disqualified ‘to manage ‘his 
“own estate. ` Certain rule-making’ powers were given to ‘the ^ Court 
cof Wards | by the Act ‘and rule’ 307 and the following. Tales | relate 
‘to what “s should be ‘done on the release of an estate. "The ‘collec. 
‘tor is to prepare alist of the papers fo be. delivered” and’ of' the 
“moveable ‘and the itimoveable properties ‘and the `i “papers are “to be 
„given "up fo the proptietor “upon, his; giving “a receipt. Then ‘there 
‘ts a rule which says that" the papers which the ' Collector * decidés 
Hot to. be made ov over to ‘the’ proprietor shall be ‘dealt with in La cèi- 
tain way, some, 5t Says, should be destroyed: at once ; ; others, it Sáys, 
should. be] piéserved. for such period as the Collector" tday tonšider 
„propèr; and then comes the curious provision in tule “gio “to 
“which I T attach no ‘importance whatever but” which has ‘been noticed 


by the ‘Tower, ‘appellate Court : “Should  Circurüstances ‘indicate 


| estate’ iid oh destroyed. 2 I ‘need 7 not dy ‘that the liability of tlie 
‘Secretary’ of State ‘for India i in ' Council to be “Sued í éalthot | possibly 


jb veni 


depend upon any tule made by the’ Board of Revenue’ as the Coürt 


n „of - Wards. 1 need nof 'also s say that the provision: that" papérs “may 


"be kepi ifit looks as if the proprietor “Was going “to Sue” the ' Court 
‘of Wards. ‘does not enact_ fhat thé ‘propriétor is ‘entitiéd to | ‘sue’ ' the 
Court! of Wards, ‘still less ‘that ‘he should be entitled’ to ‘gue the 
“Secretary ‘of State for India in Council. lat pert of! ‘the ` “Tule 
“appears to be ‘somewhat ill-Considered and, ' in “any. case, it “tan 
"have" no conceivable bearing upon the* "question before us. 

; Now, it being quite clear ‘from. ‘this review "that" we “are “tot 
“dealing with the acts. of Government ‘in the éondüct ‘of a | coiiilner- 
cial undertaking of any sort, it is necessaty. to "Consider “Hore 


i carefully the cases which determine the liability of the ‘Secretary of 


State for India in Council under the’ provisions ‘of ‘section “32 of 
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the Government of India Act. In the P,and O case (1) already refer- 
red to, the only questiort, was whether in the case ofa tort commit- 
ted. in the conduct of a, business the Secretary of State for India 
in Council could be sued. Whether he could be sued, in cases 
not connected with the conduct of a business or commercial un- 
dertaking was not really a substantive question before the Court. 
But there are dicta in the judgment of Sir Barnes Peacock to the 
effect that where an act is done ora contract entered into in the 
course ofthe exercise of powers which cannot be lawfully exer- 
cised, save by, the Sovereign, no action would lie against the Secre- 
tary, of State for India in Council In 1875 another case came 
before this Court—the cise of Nodin Chunder Dey v. The Secretary 
of State for India (2). The plaintiff had deposited money in 
order to get a license for Ganja shops and he complained that he 
had not been given the license, that his money had not been 
returned to him, and that he had suffered damages for want of the 
license. This Court on appeal held that the giving of license 
arid taking excise duty from him was a matter done entirely i in 
the exercise of sovereign powers. Consequently, basing itself 
upon the dicta of Sir Barnes Peacock to which I have referred, 
it held that it was not necessary to look further and that no action 
would lie. In 1882 acase arose in Madras The Secretary of State 
Jor India v. Hari Bhanji (3) which was really to recover salt duty 
gvercharged. The suit failed on the facts but the learned Judge, 
atfirst instance, held that the Court had jurisdiction to entertain 
itand for that reason the Secretary of State appealed. It was 
held that there was jurisdiction to entertain such a suit. It was 
said that the liability to be sued was not restricted altogether t to 
claims apising out of. pndertakings which might be carried on by 
private persons, but other claims if not arising out of acts of 
State could be entertained by the Civil Comt if the acts were done 
under ganction of municipal law and in the exercise of powers 
conferred by that law. The learned Judges contrasted the cases 
of t the Secretary of State jor India in Council Y. Kamachee B e 
Sahaba, (4) and the case of Forester v. Secretary of State for : India 
in Council (5) where property was taken possession of by Govern- 

ment and the question was whether Government in taking posses- 
sion of the property was exercising an act of "State or purporting 
to do something which it was entitled to do under municipal law. 


(1) (1861) 5 Bom. H. C. R. App. A. (2) (1875) I. L. R. 1 Calc. II. 
(3) (1832) I. L. R. $ Mad. 373. (4) (1859) 7 Moo. I. A 476. 
(5) (1871) L. R. I. A. Supp. 10, 
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In 1904 there was the chief constable’s case lih arose in Bom- 
bay [Shiwabhajan Durgaprasad v. Secretary of State for India (1)). 
In that case the suit was for damages for the negligence of a 
chief constable in not properly taking care of hay which had been 
attached under the Criminal Procedure Code. Sir Lawrence 
Jenkins in that case doubted whether Sir Barnes Peacock was 
right in holding~ that a suit could be brought against the Govern- 
ment for tort; that is, fora grievance for which in England a Peti- 


‘tion of Right would not lie. He, however, did not act upon this 


doubt but acted upon other principles following such cases as 
Tobin v. The Queen (2) where the crown was held not answerable 
for the act of the captain ofa ship in taking possession of a cer- 
tain ship on the footing that she was engaged in slave trade when 
she was not. He also held that where a duty was imposed by 
law the employer was not liable. This doubt as to whether 
Sir Barnes Peacock was right in holding that the Secretary of 


"State for India in Council could be sued in respect of a tort even 


in the case of business undertakings, was also put forward by Mr. 
Justice Fletcher in r9rr in the case of Me Zneruy v. The Secretary 
of State for India (3). In that case the plaintiff said that he had 
suffered personal injuries from colliding with a post put up at the 
edge of the maidan in Calcutta so that when he was using the road 
he came against it and got injured. Mr. Justice Fletcher put his judg- 
ment upon the same footing asin the case of JVobin Chunder Dey 
v. The Secretary of State for India, (4) à. decision by which He 


‘was bound, and said that the only liability of the Secretary of 


State for India in Council to be sued was in respect of acts done 
in the conduct of undertakings which might be carried on by 
private individuals. Having asked what private undertaking was 
the Government engaged in when it putthe post on the maidan 
he held that the suit was not maintainable. This doubt as to 
whether the Secretary of State for India in Council can ever be 
sued in respect of tort was laid at rest finally in the following 
year 1912 by the judgment of the Judicial Committee. delivered 
by Lord Haldane in the case of Secretary of State for India in 
Council v. ‘Moment (5). There ‘the Government of Burma 
had an ordinary dispute with an individual about He ownership 


(1) (1904) I. L. R. 28 Bom. 314. 

(2) (1864) 33 L. J. C. P. 199 (204). 

(3) (1911) I. L. R. 38 Calc. 797. : 
(4) (1875) L L. R. 1 Calc. rr. 

(5) (1912) L, R. 40 Ll. A 48; I. L.R. 40 Calc. 361 ; 17 C. L. J. 194. 
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of certain landed property. It was finally decided that the property 
belonged to the individual, and the suit was an ordinary common 
law suit in tort for damages for wrongfully interfering with the plain- 
tiff's property. The local Act had purported to say that all claims 
to any right over the lands as against Government should be 
brought in the Revenue Court and not in the Civil Court. The 
Privy Council held that that was ss¢ra vires of the legislative authori- 
ty of the local legislature and they held that a suit for damages 
for wrongful interference with the plaintiffs property would have 
lain against the East India Company for the reasons explained by 
Sir Barnes Peacock in the P. and O. case (1). Therefore the P. and 
O. case (1) was finally affirmed in so far as it held that it was possible’ 
to sue the Government for tort if it was in connection witha 
private undertaking or undertaking not in the exercise of sovereign 
powers. This putan endto the doubt raised by Sir Lawrence 
Jenkins and Mr. Justice Fletcher. 

Tt remains, however, so far as one can see, open to. the con- 
sideration of the Judicial Committee whether or nota suit lies 
against the Secretary of State for India in Council in respect of an 
act ofa subordinate in connection with the exercise of sovereign 
or Governmental power. That matter was most fully dealt with 
in the case of A. M. Ross v. The Secretary of State for India in 
Council,(2) which was heard in the first instance by Mr. Justice 
Wallis as he then was and and afterwards on appeal (3). There 
a District Magistrate had made an order directing the closing 
of acertain labour depot in connection with recruitment of coolies 
for the Assam Tea Gardens. This order directing the closing of 
the depot was ra vires. On the other hand, it was clearly an act 
done not in connection with any private undertaking of the Govern- 
ment or any mercantile concern in which Government was enga- 
ged. Mr. Justice Wallis said that he did not agree that no suit 
would lie against the Government except in.connection with a 
private undertaking and he thought that the decisions in the cases 
of Nodin. Chunder Dey v. The Secretary of State for India (4) and 
Mi Inerny v. The Secretary of State for India (5) in this High 
Court had gone too far. He pointed out that even in England 
a Petition of Right did give a remedy against the Sovereign not 
only for breach of contract but in cases of detention by Govern- 


(1) (1861) 5 Bom. H. C. R. App. A. - (2) (1913) I. L. R. 37 Mad. 55. 
(3) (1915) I. L. R. 39 Mad. 781. 

(4) (1875) I. L. R. 1 Calc. 1r. 

(5) (1911) I, L. Ry 38 Calc. 797. 
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ment of the land, chattels or money of the subject. He objected, 
therefore, to the decision of /VoJin Chunder Dey’s case (1) in so. far. 
as it held. that the Government of India had a greater immunity, 
than the Sovereign, would have in England in view of the. scope. 
of the Petition of Right. He said that the question in such a. 
case as was before him was the question of the liability of the 
Secretary of State for acts, not being acts of State, done, by public 
servants in India in cases within the jurisdiction of the Courts 
but he held that the plaintiff in that case had no remedy, against . 
the Government for the order of the District Magistrate. Reference 
has been made in some of the case toa dictum of Dr. Lushington 
in the case of Thomas Bales Rogers v. Rajendro, Duli (2). I 
am bound to say, however, that the dictum does not seem 
to meto be any. authority upon the question. In that, case the 
Superintendent of the Pilot Service was personally sued for having 
given an order that had damaged the plaintiffs business, Alt 
that Dr. Lushington said was this :—The question whether. the 
order was given by the defendant in his public capacity as an 
officer of State need not detain us because even if it were and 
even if that would itself prevent the Government of India or the 
Secretary of State for India in Council from being sued the 
whole basis of the immunity of the Sovereign i is that the remedy 
is against the individual. He was not saying or assuming so for 
as I can see that there would have been in that case nothing t to 
consider had the action been brought against the Secretary of 
State for India in Council. But Mr. Justice Wallis based his 
decision apparently upon the general maxim to be found in 
Story on Agency that Government itself is not responssble for 
the “misfeasances, or wrongs, or negligences, or omissions of 
duty of the subordinate officers or agents engaged in the public 
service; for it does not undertake to guarantee to an 
persons the fidelity of any of the. officers or agents whom it 
employs; since that would involve it, in all its operations in 
endless embarrassments and difficulties and losses which would 
be subversiye of the public interests.” He also referred tg the 
historic case of Viscount Canterbury y. The Queen (3). 
That case -came before Lord Lyndhurst ona Petition of Right. 
It was a very interesting caseand, in my judgment, it is more in 
point upon the question we have to decide in the present case 
than'any that I have found. Viscount Canterbury was Speaker of 


(1) (1875) L L. R. 1 Calc. 11, (2) (1860) 8 Moo. 1 A 103. 
(3) (1842) 4 St. Tr. (N. S.) 767. 
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‘the House of Cönimons and ‘as such he was allowed to occupy 
‘certain fodms in the Palace at Westminister. He had certain 
"fürhilüre dnd chattels in the roóms for the purpose of convenient 
“Occupation. ‘At the time “in ‘another part of the Palace a room was 
‘Being “Gleateu for ‘a'néw Court ‘and in this‘room had been stacked 
‘tallies or ‘old Sticks ‘with notchés that had been used in the'old 
" Couiit of Exchequer. The department in charge of the Palace was 
‘the “Céitimissidners of ‘Wools ani Forests and in getting rid of this 
'Old ‘lumber fróm ‘the room of the Palace they took the-theans of 
“havitig them bürnt in various stoves used in different rooms’ of the 
‘Palace ahd'so it^ Was ‘alleged ` ‘they plaéed these sticks in different 
"Stoves : so ‘negligently, cáreléssly ‘and improperly and in such excessive 
“and i impropér quantities’ that the palace took fire with the result that 
“the farnifiire and plates and other things ‘in the speaker’s ‘rooms 
were injured by fire; Thereupon he brought a Petition of Right for 
“dalniages for the injury octasioned by the negligence’ or misconduct 
“Of the pérsóns in the service of the Crown who had occasioned 
“the fie àd in ‘dealing ` with tliat'matter'the Lord Chancellor said 
“this — It is “admitted that, for the personal negligence of the 
sovereign, neither this fior any othér' proce&dirigs can be maintained. 
"Upon What ironia, “then, can it be supported for the acts of the 
‘agent or servant? “If the master or émployer is answerable upon the 
‘principle that gisi facit per alium, facit per se, this would not ‘apply 
“tothe” ‘sovereign, who cannot be required to'answer for his own 
| personal acts,” "And'in “another passage he makes this observa- 
* tion ~The salaries of ‘these Commissioners and “the ‘expenses of 
"the" 'éstablistiiüeht, and ‘of managing the business of this department, 
“which is placed dfider the control of ‘ the Treasüry, are defrayed out 
"ofthe t Tevéhues ^ arisiiig fiom the property ` so*surrehüered, arid "are 
 eodsdubrity paid “by the ‘public. "These officers ' are‘ appointed ` by 
“the Crown, atid’ are ‘removeable’ at pleasure. "The subordinate-agents 
“are "iippointed by ‘the ' Contimissioners, and rembvéable by them. 
‘The Crohn häs mothing to ‘do with fheirappointment: or removal. 
itid by these agents that," according to the statémént in’the petition, 
' the fire “Was” occasioned. “Now,” ‘assuming’ that‘ the‘ fire had "been 
“Gauddd By the personal negligénce ‘of the Cémmiissioners, - would the 
» Crown, "n' "such base, lave'béen “liable to “make godd the loss? 
*Thóy ^ are; indeed, ^styléd sertahts ‘of "the Crown ; “but they ‘are, in 
"titih; public’ offiters ‘dppointed ‘ to` péiform' cértain “duties assigned 
to thém'by'the Legisliture ; dnd ‘for any ‘negligence in the-discharge 
of such ‘duty, and any injury that may ‘be thereby sustained, they 
alone are, I conceive, liable. Is it supposed that the Crown is 
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responsible for the conduct of all persons holding public offices 
and appointments, and bound to make good any loss or injury which 
may be occasioned by their negligence or delinquency? At least 
some authority should be cited in support of such a doctrine.” In 
consonance with the case of Moss v. The Secretary of State for India 
in Council (1) already cited, and at about the same time, the Madras 
High Court decided in the case of T'he Secretary of State for India 
in Council v. Cocksraft (2), where the plaintiff had been injured by 
the negligent leaving of a heap of gravel ona military road which 
he was using, that the P and O case (3) was an authority for:the pro- 
position in respect of acts done under sovereign powers that Govern- 
ment was not liable for the negligence of the servants in the course 
of their employment. Holding that the military road was nota 
private undertaking the plaintiffs case was held not to be 
maintainable. 

It seems to me, therefore, that the case before us in which it is 
complained that the manager appointed by the Court of Wards has 


-not done his duty by realising all moneys with. diligence or has not 


accounted to the Court of Wards for certain moneys which he has 
collected is not a case in which the plaintiff can make the Secretary 
of State or the revenue of India liable. There is no question of a 
contract between the plaintiff and the Government. It is quite true 
that there isa foolish statement in the plaint that the Court of 
Wards undertook to clear his estate in a certain time. The Court of 
Wards had no authority to contract on behalf of the Goverment in 
such a way and the statement apart from being incredible is of no 
use to the plaintiff. Moreover, no liability of prayer for relief is 
based upon that passage. We have, therefore, no question of a 
breach of contract by the Government. We have no question 
ex concessis of the Government detaining the property of the plaintiff. 
What is desired is that the manager should be made to account. 
Now, one way of making the manager account is by getting the 
Court of Wards to call him to account. That has apparently been 
done. The question is whether, now that he wants to sue to get 
further accounts fromthe manager, he:can sue the Secretary of 
State for India in Council. I can see no principle upon which any ' 
such claim can be maintained. For this purpose it is not necessary 
for us to decide whether a suit in the Civil Court would lie or would 
not lie against the manager having regard to the particular provisions 
of the Act of 1879. I should be slow to hold that it would not, but 


(1) (1915) I. L. R. 39 Mad. 781. (2) (1914) I. L. R. 39 Mad. 351. 
(3) (1861) 5 Bom, H.C. R. App. A. 
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whether it does or whether it dces not, it appears to me that there 
is no ground for maintaining the present case so as to charge the 
tax-payer. , 

On the merits, moreover, the position is only too clear. Many 
zemindars get-involved, very largely because of tke difficulty of 
getting efficient and trustworthy managers, and if when they get 
involved the Court of Wards takes over their estates and does its 
best to appoint good managers and to see that they make true and 
proper accounts, it seems a little hard that the tax-payer should be 
responsible for complete diligence on the part of managers and an 
insurer that the managers do their duty. 

In my judgment, the reasoning of the learned Subordinate Judge 
who tried this case was in substance right and, with great respect to 
the learned District Judge, I think that he was wrong in taking 
another view. The only criticism on the judgment of the Sub- 
ordinate. Judge that I have to make is that having found that this 
suit was entirely incompetent, he dismissed it making no order as 
to costs. Icannotthink thatthe tax-payer should contribute oné 
single penny towards the costs of the suit and, as the matter has 
come before us, I am of opinion that this appeal should be allowed, 
that the suit should be dismissed and that the plaintiff should pay 
the Secretary of State costs throughout in all the Courts. 

C. C. Ghose, J. :—1 agree. f 

Rankin, C. J. & C. C. Ghose, J. :—This appeal being one from 
an order of remand a court-fee of Rupees five would have been 
sufficient. The appellant will be entitled to recover costs on the 
footing that the proper court-fee payable on the memo of- appeal is 
Rs. 5. Let a certificate issue for the refund of the excess court-fee 
paid by the appellant, 

D. K; R. Appeal allowed 
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Before Mr. Justice C. C. Ghose, -and Mr, Justice D. IV. Mitter: 


THE COLLECTOR OF DACCA 
f O p : 
RAI SARAT KISHORE BOSE BAHADUR AND ormens.* 


Compensation—Test for determination—Acquisition of land—Kvidence ‘Act 
. (Tof. 1872), Sec. 74—Public dotument—Letter to Collector forwarding the 
proceedings of a public meeting. 


The true test for determining the amount of compensation which ought to be 
awarded to the proprietor is to ascertain the market value of the land to be 
acquired. The land to be acquired is to ba valued in the first instance including 
all interests and the amount so ascertained has then to bz apportioned aaa 
the parties Interested according to their interests. 


The Raja of Pittapuram v. The Revenue Divisional Officer 0) and F. A. Na, 
6 of 1929 (decided 19th February, 1931) followed. ` 


À letter to the Collector forwarding the proceedings bia public meeting which 
was held ts not a public document within the meaning of section 74 of the Evidence 
Act. , ; 


Appeal by the Collector. 

References under section 18 of the Land Acquisition Act. 

The material facts appear from the judgment. , 
Dr. Sarat Chandra Basak and Mr. Nasim Ali for the Appellant, 
Mr. Brojo Lal Chakravarty, Dr. Radhabenode Pal, Messrs. ^ 


Radhika Ranjan Guha, Bhupendra Kishore Basa, and Nagendra 
Nath Base for the Respondents in Nos. 191 to 194. 


Mr. Jyotish Chandra Guha fot the Respondents in n Nos. 195 
and 196. 


Mr. Rajendra Chandra Guha for the Respondents in No. ` 197. 


Messrs. Amarendra Nath Bose, Sachindra Kumar Roy, and 
Suresh Chandra Majumdar for the Respondents in No. 198. 


The following judgment was delivered : 


C. C. Ghose & D. N. Mitter, JJ, :—These are eight appeals 
by the Collector of Dacca and arise out of eight references under 
section 18 of the Land Acquisition Act at the instance,of the pro- 
prietors of the land which have been compulsorily acquired for the 
purposes of certain Sewerage Works in the townof Dacca, The 


* Appeals from Original Decrees Nos. 191 to 198 of 1928, with cross-objections 
in 191, 192, 194 and 195, against the decrees of Iradatullah Esq., Additional Dis- 
trict Judge of Dacca, dated the 21st July, 1927. 

(1) (1919) L L; R. 42 Mad. 644. 


Voi. LV.]. .*' HIGH COURT. 


Collector valued the interest of the proprietors on a certain basis. 
He first of all determined the average rate of rent per bigha which 
the tenants were liable to pay to the proprietors and he ascertained 
the same at the rate of. Rs, 2 per bigha. After ascertaining it the 
Collector.was of opinion that the proprietors will get 25 years pur- 
chase of this after. deduction of the collection charges and the 
Government revenue. To this the Collector added in favour of the 
proprietors a further sum equal to {th share of the compensation 
assessed for tenancy interest on account of the loss of Selami. This 
was the.method adoptel with reference to lands in the occupation 
of tenants. With regard to the lands in the Khas possession of the 
proprietor-he valued his interest for garden and tank at Rs. 500, for 
raised Bhiti at Rs. 400, for ordinary Bhiti at Rs. 375, for raised wal 
at Rs. 325, for ordinary nal at Rs. 300, for Kacha road at Rs. 125 
and for wala at Rs. 5o per bigha. 

Eight references were made before the Land derision Judge of 
Dacca and it was contended before him that the Land Acquisition 
Deputy Collector hasadopted a wrong method for ascertaining the 
compensation of the tenantsl lanis. It was argued that the proper 
method which the Collector should have adopted was to ascertain 
the market value.of the lands. anl then to deduct -the value of the 
ccupancy right for awarding compensation to the proprietors, 
Adopting this as the basis on which compensation should be 

. allowed the Lani.Acquisition Judge proceeded to determine the 
market value of the lanis in these eight references, gnd after con- 
. Silering several documents in particular two of which were deeds of 
sale prior to the date of the declaration he has increased the amount 
of compeusation'to.a much largér sum than that awarded by the 
Deputy Collector. In these -eight cases, it is to be noticed no 
evidence was given on behalf of the Collector of Dacca as will 
appear from the order made in the order sheet namely Order No. 26 
dated.22nd July 1927. The Land Acquisition Judge Has increased 
the compensation and the increass is shown at page 48 of the 
printed-.paper book in Part L of Appeal No. 192 of 1928. It is not 
therefore. neceasary to state in detail the amounts by which the 
compensation has-been increased by the Land Acquisition Judge. 
-. | Against this order of the Land Acquisition Judge increasing the 
amount. of compensation awarded by the Collector these eight 
‘appéals have been preferred by the Collector of Dacca, and the main 
‘argument which has-been advanced for the appellant by the learned 
senior Government pleader has been that the Land Acquisition 
. Judge has adopted a wrong method in awarding compensation to 
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SIMI: the proprietors and he contends that the method adoptelby the: 
1931. Land Acquisition Collector was the right method. "The respondents 
Phe Collector of have however pointed out that this contention put forward on behalf. 
- Dacca of the Collector is opposed to the principle laid down inthe Land 


Rai Surat Kishore Acquisition Act and is opposed to a series of authorities both of this 
Bose Bahadur. ` Court and of the other High Courts in India. The true test for 


C.C. Ghose and determining the amount of compensation which ought to be awarded 
^D. N. Mitter, FF. to the proprietors is to ascertain the market value of the land. As 
was pointed oul by Sir John Wallice Chief Justice of Madras as he 
then was inthe case of Zhe Raja of Pittapuram v. The Revenue 
Divisional Officer (1), the correct rule in all cases of this class is. 
that the land to be acquired is to be valued in. the first instance 
including all interests and the amount so ascertained has then to be 
apportioned amongst the parties interested according to their 
interests. This is also the view which has been recently adopted by 
the learned Chief Justice and Mukerji in an unreported decision 
in F.'A. No. 6 of 1929. which was decided onthe :gth February 
1931 and the precise argument which has now been advanced on 
behalf of the Collector of Dacca was advanced in that case on behalf 
of the Collector of Jalpaiguri and, was negatived. Having regard to 
these authorities the contention of the Collector regarding the . 
principle on which compensation should be di must ba, 
negatived. : 

An argument has next been addressed with reference to the pau- 
city of the evidence furnished on behalf of the proprietors with 
reference to the market value of lands near about the disputed lands, 
and it is said that the Land Acquisition Judge was not justified in 

, proceeding to determine the market value of the lands practically 
on two documents one of which is Ex. 1 which ig a lease which was 
taken by the witness who was examined on behalf of the claimants- 
(one Mahammad) of some sa land in Mourasi right on payment of 
„Selami of Rs, 1050 per bigha on the 21st July 1921. It is said that 
the sum which is mentioned in this deed as Selami for the lease was 

' really excessive and did not really represent the value of the land 
in or about the locality. Considerable stress has been laid on the 
circumstance that whatever may be the value as indicated in the 
document of the zrst July 1921 there has been considerable depre- 
.ciation of that value by reason of the construction of the Sewerage 
Works prior to the date of the acquisition of .the land now in ques- 
tion, and itis said that the value in documents with reference to 
Jands which were situated in the same locality prior to the opening of 


* (1) (1919) I. L. R. 42 Mad. 644. 
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the Sewerage Works cannot furnish-a true criterion of the value of 
lands after these works have been started, and reference has been 
made to the evidence of some ofthe witnesses examined on behalf 
of the claimants- to show that the locality has become uninhabitable 
by reason of the bad smell which issues out of the outfall works. 
Reference in particular has been mide to: the evidence of witness 
No. x for the claimant Mahammad who stated at page 35 that he 
had not purchased any lan 1 after- the construction of the dumping 
ground. But the same witness states that the price of lands in the 
locality has increased -notwithstanding the construction of the dump- 
ing ground-ani we have been askel by the learned Senior Govern- 
ment-Pleader to discredit his evidence, in view of the statement made 
by some-of the witnesses that bad. smell issues from the’ outfall 
works. In support of this contention a document Ex. E has been 
sought to be relied on on behalf of the appellant. -This was a 
letter ta the Collector of Dacca forwarding the proceedings ofa 
public meeting which was held in the town of Dacca, It seems to 
ds difficult to understand how this document can be admitted in 
evidence. Itissurely nota public document within the meaning of 
gection 14 of the Indian Evidence Act. All that is proved is that a 
letter was sent by one Rebati Mohan Das who happened to be the 
president of that meeting. This evidence again had not been given 
in thé cases-in which these eight appeals arise and Mr. Brojolal 
Chakravarty who appears for the respondents in-some of the cases 
rightly contends that this should not.in any event be admitted in 
evidence against his.clients. 


It has next been argued with reference to the situation of the land 
covered by Ex. 1 as appears from the map No. 2 of the big book of 
maps in Appeals Nos. 191 to 198 of 1928 that the document Ex. 1 
refers to one particular plot which is just outside the municipal 
limits of the town of Dacca and that the other plots acquired are at 
a considerable distance from it, and it is said that the valuation with 
reference to a plot which is very close to the acquired land cannot 
form the basis of the valuation with regard to other lands which are 
far apart. It has however been pointed out on behalf of the res- 
pondents that the distance at any rate as regards some of these lands 
is only about 7134 yards and we do not think that it makes any 
difference when valuing a land on the locality if the, valuation is 
based on a document with reference to one plot in the locality which 
is of the same description with similar advantages as the other plots. 
The learned senior Government pleader. saw the force of this argu- 
ment and tried to point out that with reference to this plot there 
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was considerable road frontage which advantage was not enjoyed, 
by the other plots acquired, and he refers. in particular to the situa- 
tion of this land covered by ' Ex. 1. and to the road which was 
intended to be connected with a public road. Special reference was, 
made to the recital at page 20 of the paper book Part II of. Appeal 
No. 192 of 1928 which is to the following effect :—'" Towards . the 
Western side of the aforesaid land there will bea road 15 feetin 
width extending towards the North where it meets another road. 
coming.from the. west ata point forming. the south-east corner of 
Hrishikesh Babu's garden from which road it will lead one to: this 
land, you shall be entitled to use this road.” | This recital however 
does not show that the land which formed the subject of Ex, r was 
in a better situation than other lands by reason of there having been 
an.extensive road: frontage, . 

Then it was.argued that the Land Acquisition dubia has bonn 
unmindful of the circumstance that land outside the municipality is 
not to be valued in the same way as land in close proximity to, the 
municipal area. We do not see any force in this contention and we 
are not prepared to.accept it. . 

On all these.grounds we are of opinion- that. the conclusion 
arrived at by the Land-Acquisition Judge regarding the amount of 
compensation awarded by. him seems ta be right. The result is that 
all these eight appeals must be dismissed with costs. We assess the 
hearing fee at two gold mohurs in each of these appeals. | , >, 

There are cross-objections in F. A. Nos. 191, 192, .194 and 196, 
&nd they have not been pese Duy are dismissed  withopt 
costs. p we "d 
A. T. M. Appeals and E dismissed, 


e t 
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CIIVL REVISION. 
Before Mr. Justice L. W. J. Costello, 


MANMATHA NATH KOER 
3 : Te » 
MAHADEB GHOSH,* 

Revision —LHigh Court's power—Civil Procedure Code (Act V of 1908), section 
115-——Decision of Union Court—District Fudge's power to review—Scope— 
Bengal Village Self-Government Act (V of 1919), Secs. 88, 88 Proviso and 
86 High Court's power to revise—‘Order of the Union Court’ in Sec. 88 
Proviso, meaning of. 

The High Court ought not to interfere under section 115 of the Code of Civil 
Procedure a decision of the District Judge made on an application before him in 
terms of the proviso to section 88 of thé Bengal Village Self-Government Act 
especially when the District Judge does not exceed the wide powers conferred upon 
him under section 88 of the said Act. 

The power conferred on the District Judge by the legislature to review the 
decision of the Union Court is wholly unfettered and is not limited toa recon- 
sideration of any point-of law or procedure which may baye arisen in the Union 
Court bat such power is wide ‘enough to permit of a reconsideration of the evidence 
and accordingly if he thinks the justice of the case “so demands the District Judge 
can reverse a decision of the Union Court on a pure question-of fact. 

* The expression ‘order of the Union Court’ referred to in the proviso to section 

88 of the Bengal SelfsGovernment Act means the ‘written order’ mentioned in 

section 86 of the said Act. 


Application for Revision s section 115 of the Code of Civil 
Procedure by the Plaintiff, 


Suit for recovery of money due on a Hatchitta account in the 
name of the defendant. 


The material facts have been set forth in the judgment. 


Mr, Himlal Gangult for the Petitioner :—The main question 
in'this case relates to the construction of section 88 of the Bengal 
Village SelfGovernment Act, 1915. "The question of jurisdiction 
depends upon tho construction of section 88 and its proviso. The 
purpose of the Act, as the preamble shows is to develop Self. 
Government in the rural areas of Bengal. Chapter VII of Part II 
deals with Union Benches and Union Courts. Section 93 declares 


* Civil Revislon Case No; 169 of 1932, against the order.of S. Sen 'Esq., 
District Judge of Hooghly, dated the 7th December, 1931, reversing a decree 
passed by the Union Court of Chanditolla, of the said District, dated the 29th 
March, 1931, 
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that the provisions of .the Civil Procedure Code shall not apply to 
the proceedings before the Union Courts and Section 97 forbids 
appearance of legal practitioners. The Act is a self-contained Act 
with rules and procedure of its own and the Courts mentioned in 
the Act are creations of that Statute, with their powers defined. 
Union Courts have been created to try certain specified cases and . 
their decision shall ordinarily be adsodute but the proviso to sec- 
tion 88 confers upon the District Judge a Jimited jurisdiction to 
revise the decision of the Union Courts, It is a limited authority 
in the sense that it would not function as a Court of appeal but 
as a Court of Revision, the discretion to revisé not being based 
upon a mere weighing of the evidence and of the credibility of 
the witnesses with a total disregard of the principles of natural 
justice and equity. 

In the ‘present case, the Union Court after a full and proper 
enquiry and on taking evidence of both sides and upon a 
consideration of all the probabilities and circumstances of the case, 
has recorded its decision in favour of the petitioner and has 
allowed his claim, whereas the District Judge has weighed the 
evidence and discussed the credibility of the witnesses and like a 
Court ofappeal has reached a conclusion on facts and held that 
the claim has not been proved, and in that view has dismissed 
the suit. Itis this conflict of judicial opinion on pure question of 
facts which the Legislature has sought to avoid by providing in 
section 88 that the decision of Union Court shall be final. 
Butthe mannerin which jurisdiction has been exercised by the 
District Judge in this case has attached to the proviso an unduly 
greater importance. The effect of this decision is that the proviso 
has swallowed up the main section and has nullified its purpose on 
the question of finality, The discretion must be exercised honestly 
and in the spirit of the Statute, on judicial grounds and for sub- 
stantial reasons and within the limits and for the objects inten- 
ded by the Legislature (Vide Maxwell 6th Edition, pp. 228-229). 
Ifthe order of the District Judge is held to be correct in law 
upon a contrary construction of the section and the proviso as 
affecting the question of jurisdiction, then every decision of the 
Union Court will be appealable and will become liable to be cancel» 
led by the District Judge—a position which will defeat the 
‘the purpose of the Act. If two constructions are possible, the one 
which will leadjto injustice will be avoided. By enacting Section 88, 
the Statute has laid down a general rule and in the proviso it has 
permitted an exception but in the present case the exception has - 


Vor. LY] HÍGH COURT. 


swallowed up the rule, and the exercise of this kind of discretion was 
never intended by the proviso. This decision by the District 
Judge has resulted in a failure of justice and the High Court has 
interfered in revision in cases where similar questions of interpre- 
tation of the Statute affecting the jurisdiction of the subordinate 
Courts arose. If the decision of a District Judge is open to revision 
by the High Court, as it undoubtedly is, then the present case is 
afit and proper one which calls for interference under Section 
115 C. P. Code. 

Mr. fatis. Chandra Guha for (he Opposite Party was not called 
upon. 

The judgment of the Court was as follows s— 

Costello, J. :—This matter touches upona question of some 
interest and importance to the public in the rural districts of Bengal. 
Under the Bengal Village Self-Government Act of 1919 provision was 
made for the setting up of judicial bodies called Union Courts, by 
the Local Government at places where Union Boards are established. 
Section 73 of the Act reads as follows :—' Whenever a Union Board 
has been established for a Union, the Local Government may, by 
notification, appoint any two or more of the members of the Board 
to be a Union Court during their term of office as members of the 
Board, for the trial, in the whole or any part of the Union, of all or 
_ any ofthe classes of civil suits specified in section 74." They 
are:—(a) suits for money due on contracts; (b) suits for the reco- 
very of moveable property or the value of such property ; and 
(c) suits for compensation for wrongfully taking or injuring move- 
able property, when the value of the suit does not exceed two 
hundred rupees. Then section 74 also provides that, on the appli- 
cation of any defendant made in accordance with the provisions of 
section 81, the Court of Small Causes or Court of the Munsiff, within 
the local limits of whose jurisdiction the Union is situated :— 
(x) may withdraw the suit when its value does not exceed twenty- 
five rupees, (ii) s&aZ/ withdraw the suit when its value exceeds twenty 
five rupees, from.a Union Court for trial by itself; section 75 excludes 
certain classes of cases as not triable by a Union Court. It seems 
clear from the general provisions with regard to the procedure of 
these Courts, that the intention of the legislature was to set up in 
rural areas special Tribunals for the expeditious, inexpensive and 
summary determination of civil disputes involving small amounts. 
There is for example a provision in section 97 of the Act that the 
parties to suits triable by a Union Court may appear by an agent 
but the word “ Agent” is narrowly defined, and in sub-section 3 of, 
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section 97, itis expressly enacted that lezal practitioners are not 
permitted to practice before a Union Court. This provision was no 
doubt intended to minimise the cost of litigation in these special 
Courts. Now section 88 of the Act says:—'' The decision of a 
Union Court in every suit shall be final as between the parties to the 
suit." That provision standing by itself would indicate that the 
object of the legislature was to provide not only a cheap buta 
speedy and conclusive method of settling petty civil disputes cogniz- 
able by Union Courts. But section 88 contains a proviso which 
‘apparently has the effect or is likely to have the effect of: nullifying 
the advantage which would otherwise have accrued to persons liti- 
gating inthe Union Courts. The proviso reads as follows:— 
“ Provided that the District Judge may, on the application of any 
party to the suit made within thirty days of the decree of the Union 


‘Court, cancel or modify the order of the Union Court or directa 


retrial of the suit by the same or any other Union Court or by any 
other Court subordinate to him if he is satisfied that there has been 


a failure of justice.” The ‘order of the Union Court referred to 


in that proviso clearly means the ‘written order’ mentioned in 
section 86 of the Act, which section runs as follows:...“ When the 
parties or their agents have been heard andthe evidence on both 
sides considered, the Union Court shall, by written order, pass such 
decree as may seem just, equitable and according to good conscience, 
stating in the decree the amounts payable as fees under section 9o, 
and the amount, if any, paid to witnesses under section 96, sub- 
section 3 and the persons by whom such amounts are payable.” 
The fact thata Union Court is directed in that section to pass such 
a decree as may seem just, equitable and according to good con- 
Science, seems to emphasize the fact that Union Courts were 
intended to function rather as arbitration tribunals than as Courts in 
the strict sense of the term. The proviso to section 88 is likely to 
destroy or at any rate to derogate from the effect and value of the 
opening sentence of the section, because it is obvious to any one who 
has had experience of litigation in this country that it is inevitable 
that advantage will be taken of that proviso almost asa matter of 
course and on every possible occasion by the party who has been 
unsuccessful before the Union Court. The unsuccessful party will 
be advised or instigated—-I am, afraid in practically every case—to 
make an attempt, if only as a forlorn hope, to upset the decision of 
the Union Court by moving the District Judge under the proviso to 
section 88 and thus secure what isin effect an appeal from the 


decision of the Union Court and then, as in the present instance, if 
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the District Judge thinks fit to exercise the powers conferred upon 
him by that proviso, and reverse the decision of the trial Court the 
matter will be carried a step further by the then unsuccessful party 
making an application to this Court under section x15 of the Civil 
Procedure Code. In) this way the whole purpose underlying the 
establishment of Union Courts will be set at naught. The present 
proceeding seems to furnish a glaring example iof the mischief | I 
have indicated. The application now before me is directed against 
an order of the District Judge of Hooghly made on the 7th Decem- 
ber 1931. By that order he set aside the decree of the Union Court 
at Chanditola which was made by a written order of the Union Court 
on the 29th March, 1931. That decree had been made in a suit 
brought by the present petitioner Manmatha Nath Koer as plaintiff 
against the respondent to this application Mahadeb Ghosh, for the 
recovery of a sum of Rs. 180 being Rs. 150 the principal, and Rs. 30 
the interest thereon, alleged to be due on a EE account in the 
name of the defendant. 

When the matter came before the Union Court for trial the 
defendant admitted the loan but set up the defence that he had 
already repaid the money which had been lent to him and therefore 
nothing whatevér was due from him to the plaintiff. In support of 
the defendant's case evidence was given not only by the defendant 
himself but also by the mother and brother of the plaintiff. The 
Union Court, nevertheless, accepted the plaintiff'S story and gave 
judgment in his favour on the 29th March 1931, Thereupon the 
defendant moved the District Judge under the terms of the proviso 
to section 88 of the Act of 1919. 

The learned District Judge came to the conclusion upon an 
examination of the evidence, that the defendant had established 
the fact that the loan had been repaid by him. Hé says in his 
judgment, “It bas not been shewn that plaintiffs mother and 
brother are on terms of enmity with him nor has it been shewn 
that defendant had any other,debt to the family. In these cir- 
cumstances the learned Union Court should have accepted the 
story of payment and dismissed the suit." He adds this paragraph: 
“T am satisfied that there has been a failure of justice in this case 
and that interference is called for.” 

' The learned. District Judge then made the following order: 
“I allow this application and set aside the decree of the learned 
Union Court and direct that the plaintiff’s suit be dismissed with 
costs in both Courts." 

' Thatis the order against which the present Rule is directed: 
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Mr. Ganguli on behalf of the present applicant the plaintiff in the 
suit has contended before me, that this Court in its turn, ought 
to review the decision of the learned District Judge and in effect 
conduct an investigation into the evidence adduced before the 
Union Court with a view to ascertaining whether that Court was 
correct on the facts or whether the District Judge was right in 
coming to the conclusion as he apparently did, that there would 
have been injustice ifthe defendant had been required to pay to 
the plaintiff the sum which he was claiming. In other words, I 
am invited to treat the matter as if it were a second appeal on the 
facts. In my opinion the contention put forward is utterly unsus- 
tainable and this application must fail. Applications of this kind 
made under Section 115 of the Civil Procedure Code must as far 
as possible be discouraged otherwise so far from the decision of 
the Union Court being final as between the parties to the suit, as 
contemplated in the substantive provision in Section 88, there 
will not only be, in every case, a proceeding which is in effect an 
appeal from the decision of the Union Court to the District Judge 
but there will also be an attempt to obtain a further appeal in the 
guise of an application in revision under Section 115 of the Civil 
Procedure Code. Thus the whole scheme for the inexpensive 
and speedy determination of small disputes under the Bengal 
Village Self-Government Act 1919 would be frustrated. 

It is to be observed that the power conferred on the District 
Judge, by the legislature, to review the decision of the Union 
Court is wholly unfettered and so it would seem that it is always 
open to the District Judge to set; aside an order of the Union 
Court, provided only he „declares that he is satisfied that there has 
been a failure of justice. The power conferred on the District 
Judge is not limited to a reconsideration of any point of law or 
procedure which may have arisen in the Union Court but such 
power is wide enough to permit of a reconsideration of the evidence 
and accordingly if he thinks the justice of the case so demands 
the District Judge can apparently reverse a decision of the Union 
Court on a pure question of fact, Thus in every case decided by 
a Union Court the unsuccessful party can take proceedings, very 
little different in actual practice, from a regular appeal. It appears 
essential to my mind therefore that this Court should not act in 
the direction of doing any thing which might have the effect of ' 
encouraging the party unsuccessful before the District Judge to 
come to this Court with any application under section 115 of the 
Civil Procedure Code of a kind which is in substance, though not 
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in form, nothing else than an endeavour to obtain a second appeal 
in the action. I can see no reason whatever for suggesting that 
the learned District Judge has, in any wise, exceeded the wide 
powers conferred upon him under Section 88 and this application 
in revision isin my opinion wholly unwarranted. This Rule must 
therefore be discharged with costs—two gold mohurs. 


D. K. R Rule discharged. 


APPELLATE CIVIL. 


Before Mr. Justice D. N, Mitter, 


KANKU SARDAR AND ANOTHER 
g. 
SHAFIZUDDI AND OTHERS.* 


Niskar chakran land—Area more than 100 bighas—Bengal Tenancy Act (VIII of 

1885), Sec. 5 clause (5)—Presumption of record of rights, if to prevail. 

The plaintiff in bis suit for recovery of Khas possession alleged the defendant 
to be a folekarsha tenant but the defendant claimed to be a &arsha tenant on the 
ground that the plaintiff's niskar chakran land was admittedly more than 100 
bighas and hence under section § clause (5) of Bengal Tenancy Act it must be 
presumed to be a tenure. The record of rights, on the other hand, shows that 
the plaintiff holds niskar chakran lands and the defendant is a solekarsha 


tenant : 

Held, that in deciding the question of the status of the defendant, the 
presumption arising from the entry in the record of rights must be taken into con- 
sideration. 

Appeal by the Plaintiffs, 
Suit for recovery of Khas possession. 
The material facts will appear from the judgment. 


Mr. Surendra Nath Das Gupta for the Appellants. 


* Appeal from Appellate Decree No. 3297 of 1929, against the decree passed 
by Babu Khirode Ranjan Dhar, Subordinate Judge, ist Court of Bakergunj at 


Barisal, dated 27th May 1929, reversing the decree of Babu Atul Chandra Roy, 
Munsiff, sth Court at Barisal, dated 24th September, 1928. 
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`.. Mr. Radhika Ranjan Guha. for the Respondents. 
C. A. V. 

- The judgment of the Court was as follows :— 

"Mitter, J. :—The suit in which this appeal arises was brought by 
the plaintiffs, now appellants, for recovery of Khas possession of 
the lands in suit after ejecting defendants therefrom. There is also 
&'prayer for recovery of Rs. 69-6 as. rent from defendant No. 1. 
Plaintiffs found their claim on the allegations that defendant No. 1 
holds a &o/e&azsa under the plaintiffs and that she had been served 
with a notice to quit under section 49 of the Bengal Tenancy Act 
on the 6th April 1926 andas she did not give up possession the 
present suit had been institute. 

The main defence to the suit is that plaintiffs are tenure-holders 
and defendants have got a karsa right in the disputed land and they 
are not liable to be ejected. The Munsiff in a judgment which does 
not seem to me to be very satisfactory found that the plaintiffs 
interest had been recorded as mis&ar chakran and the interest of the 
defendants as £2/ekarsa in the settlement record and that there was 
no evidence to rebut the presumption arising from the entry in the ` 
settlement record and that notice under section 49 had been served. 
In this view he decreed plaintiff? claim for recovery of Khas posses- 


‘sion as also their claim for rent. 


An appeal was taken by defendant No. z to the Court of the 
Subordinate Judge of Bakarganj and was directed only against 
that portion of the decree which ordered ejectment of the 
defendant. The Subordinate Judge was of opinion that as the area 
of the ca&ran land exceeds hundred bighas the niskar chakran must 
be presumed to be a tenure under section 5 clause (5) of the Bengal 
Tenancy Act He found further that in the Cadastral Survey 
Khatian No. 39 the disputed land is described as kolekarsa under 
the niskar chakran Raji Sardar in Khe wat No. 34 and that the men- 
tion of the -Khewat number showed that it isa tenure and was 
treated as such in the Cadastral Survey. The lower appellate Court 
further found “ that there is nothing in the evidence given for the 
plaintiffs to show that they or their predecessor-in-interest ever 
cultivated any of these Dags.” He further found that the description 
of defendants’ holding as kolekarsa was a mustek ana he ana 
plaintiffs! claim in ejectment. 

In second appeal by the plaintiff against the decree of the Sub- 
ordinate Judge dismissing their claim for ejectment two grounds | 
have been taken by the appellants :—(1) The lower appellate Court 
has erred in law in not at all taking into consideration the presump-. 
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tion arising in favour of the plaintiffs from the entry in the record- 
ofrights which records plaintiffs’ xiskar in' karsa Khatian No. 34 
and that of the defendants in &o/e&arsa Khatian ; (2) that the lower 
appellate Court has proceeded on a misconception that there was 
no evidence that the plaintiffs or their predecessors cultivated any 
portion of the uis&ar chakran lands. Both these grounds seem to be 
well founded and must prevail. It appears that the Subordinate 
Judge has not considered the presumption arising from the record- 
o£rights in plaintiffs’ favour on a misreading of the Khatian. It also 
appears that in considering the question of the purpose for which 
the tenancy was created the evidence of want of cultivation of the 
particular Dags in suit has only been considered whereas it appears 
from the evidence that 56th of lands are in possession i. e. culti- 
vating possession of the niskardar as would also appear from the 
evidence of the defendants. This misconception about want of 
evidence has vitiated the judgment of the lower appellate Court. 
I set aside the judgment and decree of ‘the Subordinate Judge in so 
far as it dismissed plaintifis’ claim for ejectment and direct that he 
do rehear the appeal after an examination of the oral and docu- 
mentary evidence and such further evidence which the parties may 


produce. The decree for rent will stand. Costs wil abide the 
result. i ; 
D. M. G, Appeal allowed : Case remanded, 


` Before Mr. Justice D. N. Mitter and Mr. Justice S. K. Ghose. 


ASANUDDIN MONDAL 
2. 
ASMATULLA*. 


Admissibility in evidence—Unregistered receipt given in discharge of mort- 
gage— Registrakion Act (XVI of 1908), section 17 cl. (2) (it) 

The receipt for payment of money due under a mortgage does not require 
registration under section 17 clause 2(H) of the Registration Act, if it does not 
purport to extinguish the mortgage. 


*Appeal from Appellate Decree No. 2531 of 1930, against the-decree of Babu 
Makhan Lal Mukherjee, Subordinate Judge of Pabna ‘and Bogra, dated the 
‘agrd June, 1930, reversing that of Babu Bhuban Mohan Ray Choudhury, Munsiff, 
ist Court at Bogra, dated the sth September, 1929. 
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Sala Prasad v. Mohan Lal (1) and Neelamani Patnaik Mussadi v. Suka- 
duvis Bekaru (2) referred to. 


An unregistered receipt given by the mortgagee ran as follows: “Rs. 666 is 
due to me upon the mortgage bond of which I have received from you Rs. 555 
after remission ofthe balance, Nothing more remains due upon the bond. I 
cannot return the bond to you nowas itis with my pleader. After getting it 
back from my pleader I shall enter the endorsement of this payment upon the 
bond and return it to you:" 


Held, that in the absence of registration, the receipt was inadmissible in 
evidence as it purported to extinguish the liability under the mortgage and it 
could not be received in evidence for a collateral purpose, namely, for the purpose 
of showing the admission of the mortgagee that he would return the mortgage 
bond after endorsement of payment and that he could not return it because 
the mortgage bond was with his pleader. 


Appeal by the Plaintiff. 
Suit on mortgage. 
The material facts appear from the judgment. 


Messrs. Atul Chandra Gupta and Nirmal Kumar Sen for the 
Appellant, 


Mr. P. K. Sanyal (for Mr. Probodh Nath Sanyal) for the 
Respondent. 


The following judgments were delivered : 


Mitter, J :—This is an appeal by the plaintiff and arises in a 
suit to enforce a mortgage bond which was executed in his favour 
by the defendant in Ashar, 1332, B. Są by which the mortgagor 
hypothecated certain immovable properties and promised to pay 
interest at the rate of 30 percent perannum. The defence of the 
defendant was that the mortgage had been paid off by the plaintiff 
agreeing to take Rs. 555 out of the money due under the mortgage 
and remitting Rs, 111 due on the mortgage on a particular date, 
and in proof of that fact the defendant produced a receipt purpor- 
ting to have been given by the plaintiff the material terms of which 
are as follows :— 


“Rs, 666 is due to me upon the mortgage bond of which I have 
received from you Rs. 555 after remission of the balance. Nothing 
more remains due upon the bond. I cannot return the bond to 
you now as it is with my pleader. After getting it back from my 
pleader I shall enter the endorsement of this payment upon the bond 
and return it to you." A question was raised before the Court 
offirstinstance that this document was inadmissible for want of 


(1) (1926) I. L. R. 48 All, 705. (3) (1920) I. L, R. 43 Mad. 803 (806). 
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registration, having regard to the provisions of Section 17, clause 
2 (ii) of the Indian Registration Act as it purported to extinguish 
the liability in respect of immovable property. The suit was accor- 
.dingly decreed on contest and the usual preliminary mortgage 
decree for sale was passed. 

Against this decision an appeal was taken to the Court of the 
Subordinate Judge of Bogra and the Subordinate Judge was of 
opinion thaf the receipt/ the material terms of which we have 
already recited, did not require registration as it merely purported 
to be a receipt in full satisfaction of the mortgage debt. In this 
view the Subordinate Judge was of opinion that the admission 
contained in the receipt should be taken into account along with 
the deposition of two witnesses examined on behalf of the defend- 
antforthe purpose of proving this payment, and the Subordinate 


Judge was of opinion that the evidence of these witnesses, coupled . 


with that afforded by the receipt, established beyond doubt the 
allegation of satisfaction of the mortgage bond made by the defen- 
dants. He accordingly dismissed the plaintiff’s suit. 

Against this decision the present appeal has been brought by 
the plaintiff and the contention which has been raised before us 
is that the lower appellate Court has committed an error in law 
in admitting in evidence this document which was rejected by 
the Court of first instance on the ground that it required regis- 
tration. Certain authorities have been cited in favour of this conten- 
tion of the appellant. Reference has been made to the decision of the 
Allahabad High Court in the recent case of Jwala Prasad v. Mohan 
Lal (1) where the view contended for by the appellant had been 
taken. Of course the Allahabad High Court in an earlier deci- 
sion, namely, in the case of Piari Lal v. Makhan (2) took a 
different view. The learned Advocate for the appellant has also 
relied upon a decision of the Madras Court. It seems to us that 
the result of the authorities is that the receipt for payment of 
money due under a mortgage does not require registration under 
Section 17, clause 2 (ii) ifit does not purport to extinguish the 
mortgage. A large number of ‘cases which are quoted by Sir 
Dinshah Mulla in his commentary of the Indian Registration Act 
at page 97 of the second edition support this view. But the 
authorities show that it does require registration if it purports to 
extinguish the mortgage. Reference may be made in this connec- 
tion to the Allahabad case just referred to and to the decision of 


(1) (1926) I. L. R. 48 All. 703. 
(2) (1912) 1, L. R. 34 All. 528. 
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the Madras High Court i the case of Meelamani Patnaik Mussadi 
Sukadnvw v. Behàru (x). s 

There cán be no doubt on the Statement contained in the 
féceipt that the mortgagee éxoneratéd the mortgagor froin any liabi- 
lity under the mortgage ani this document purported to extinguish 
the liability under thé mortgage. It has, however, been sought 
to bé argued by the léarned Advocate for the réspondent that 
ifit is not teceivablé in evidence as extinguishing the liability, 
it Gah be received in evidence for a collateral purpose, namely, 
fot the purposé of showing the admission of thé plaintiff that he 
would return the thortgage bond after endorsement of payment 
and that hé could not return it because the mortgage bond was 
With his pleàder. It is difficult to split up the document in this 
way. The question with regard to thè return of the morigage 


. bond to thé defendants was only introduced because the plaintiff 


‘exOhetated the defendant from liability under the mortgage bond. 
No ‘quéstioh of the teturn of the bond can arise unlés$ the mort- 
gage debt was -Satisfied. It appears clear that on that date the 
Mortgage bond Would have been satisfied by the payment of Rs, 
555, fot the document shows that there was a much larger gum 
‘due, aiid we do not think we can hold that this document can be 
‘used for the puipose of proving this payment. We think the 


“Subordinate Judgé has not taken the correct view of the law in 


this behalf. 

"The résult, therefore, is that the judgment and decree of the 
lower appellaté Court must be sét aside and the case sent back to 
itin order that it may re-hear:the appeal after excluding from vi- 
"dence the réceipt in question which was admitted by him atthe 
‘appellate stage. Tt will be open to the Suboidinate Judge to 
"decide thé matter “on such oral evidence as to payment which the 
respondent might offer and on such evidence as has already been 
tendered as also on such further evidence which the lower appellate 
‘Court ‘may take in the exercise of its powers under Or. 41, T. 27, 
Civil Procedure Code. The Subordinate Judge will re-hear the 
appeal in the light of these observations. 

The costs of this appeal will abide the result. 

S. K. Shoes 1—1 agree. 


A. T. M. QU ` Appeal allowed : Case remanded, 
(1) (1929) IL. Re 43 Mad. 803 (806) 
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Present: Lord Blanesburgh, Lord Russell of Killowen 
and Sir Dinshah Mulla. 


THE COMMISSIONER OF INCOME TAX, CENTRAL 
PROVINCES AND BERAR 


v. 
SIR S. M. CHITNAVIS. 


[ON APPEAL FROM TRE COURT OF THE JUDICIAL COMMISSIONER 
OF THE CENTRAL PROVINCES. | 


Indian [ncome Tax Áct C XI of 1922), sections 66, 66A—Civil Procedure Code 
(Act V of 1908), section 109 (c)—Competeucy of appeal to Privy Council by 
Commissioner of Income Tax—Bad debts, deduction for, when allomable— 
Assessee not the sole arbiter to decide whether a debt was bad and when d 
had become bad. 

Although in assessing to income- -tax the amount of the profits and gains ofa 
year, bad debts of a business are necessarily deductible, they must be bad debts 
incurred in that parlicular year. For the purpose of computing yearly profits and 
gains, each year isa separate self-contained period time, in regard to which profits 
earned or losses sustained before its commencement are irrelevant. 

Whether a debt is a bad debt, and, if so, at what point of time it became a bad 
debt, are questions of fact to be determined, in the event of dispute, not by the 
ipse dixit of the assessee or by the exercise of any so-called “ option " on his part, 
but by the appropriate tribunal upon a consideration of all relevant" and admissible 
evidence. | 

An appeal by the Commissiönet of Income Tax to the Privy Council from a 
jodgment of the High Court delivered on a reference made under section 66 of the 
Income Tax Act, is competent in any case which the High Court certifies, under 
section 66A of the Act and section 109/c) of the Code of Civil Procedure, to be a 
fit one for appeal to His Majesty in Council, as, for instance, where a question of 
great public importance is involved, 

Appeal No, 71 of 1939 froma judgment of thé Court of the 
Judicial! Commissioner, Central Provinces, dated the 6th December 
1928 (117 I. C. 258) upon a. reference of questions of law made to 
the Court by the Commissioner of Income Tax, Central Provinces 
and Berar, at the instance of the respondent under gection 66 of the 
Indian Income Tax Act, 1922, whereby certain questions of law 
raised by the reference were determined by the Court in fayour of 
the respondent. 


n 


The main question for determination on the appeal was: Has 
an assessee an absolute option to decile in what year a debt due to 
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him or any part of that debt is to be treated as bad and therefore to 
affect the amount of profits received in that year ? The Full Bench ` 
of the Court of the Judicial:Commissioner having answered the ques- 
tion in favour of the assessee-responlent, a petition was preferred by 
the Commissioner of Income Tax under section 66A of the Income 
Tax Act, and section ro9(c) of the Civil Procedure Code, for leave 
to appeal to His Majesty in Council. The learned Judicial Commis- 
sioners held, following Banarasi Prasad v. Kashi Krishna Narain 
(x), that the case was fit for appeal [under section rog (c), of the 
Civil Procedure Code] on the ground that the point in dispute was of 
great public importance. 


Leave to appeal was accordingly granted by an order, dated the 
rst August 1929. 

(See zr7 Indian Cases 258 and 19 Indian Cases 680i for reports 
of the judgments of thé Full Bench and the order granting leave to 
appeal). 

Dunne, K. C. and Reginald Hills for the Appellant. 

Latter, K. C. and Jinnah for the Respondent, 

A preliminary objettion by the responlent that the case was not 
a fit one forleave to appeal to His Majesty in Council and that 
the leave was not properly given, was overruled by their Lordships. 

The judgment of their Lordships was delivered by. 


Lord Russell of Killowen :—Thisis an appeal from a judg- 
ment of the Court of the Judicial Commissioner, Central Provinces, 
upon a reference of questions of law, made at the inetance of an 
assessee, under section 66 (2) of the Indian Income Tax Act, 1922, 
"which will hereafter be referred to as the Act, 

The questions involved were considered by the said Court.to be 
of such importance thatthe case was (after argument before two 
Commissioners) re-argued before a Full Bench. 


Two separate and distinct matters were raised for decision before 
the said Court, and-its adjudication upon each was adverse to the 
present appellant; "In respect of one of such matters he made no 
attempt to appeal, and the dispute in regard thereto isat an end. 
In regard to the other matter, however, he applied to the said Court 
for leave to Appeal to His Majesty in Council, and in response to 
that application the Court ‘certified.that the requirements of 
Section 109 (c) of the Code of Civil Procedure, 1908, were fulfilled, 
“ inasmuch as a question of great public importance is involved in 
the case.” e ` 

(1) (1900) I. L. R. 23 All 227 ; L. R428 I. A. 11. 
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Their Lordships draw attention to this aspect of the case at the 
outset in view of the contentions which were advanced before them 
on behalf of the respondent. 

The facts of the case may now be stated. 

Sir Shanker Rao Chitnavis (who will be referred to as the 
assessee) for the purpose of assessment to income tax for the year 
1926-1927 had, under Section 22 of the Act, to make a return of 
his total income during the year 1925-1926. He returned that 
income at Rs. 74,668. The Income Tax officer, proceeding under 
Section 23 óf the Act, by his order dated the 17th January, 1927, 
assessed the total income at a figure of Rs. 1,176,486. In arriving 
at this figure the officer had (inter alia ) disallowed certain deductions 
which had been made by the assessee. The assessee appealed, under 
Section 30 of the Act, against the assessment to the Assistant 
Commissioner, who, by his order dated the 25th April, 1927, 
reduced the amount of the assessment to Rs. 1,13,012. The 
Assistant Commissioner allowed some, but disallowed others, of the 
said deductions. 

Among the deductions which the assessee had made from the 
gross income of his business was a sum of Rs. 17,983-11-6 for bad 
debts, The officer had disallowed Rs. 7,481-13-9 of this deduction, 
thereby increasing the figure of assessment by that amount. The 
Assistant Commissioner affirmed this disallowance. It is round this 
sum of Rs, 7,481-13-9, and the right of the assessee to deduct it, that 
this appeal revolves. . 

The officer, ih his order, dealt with the matter thus :— 

“ Bad debts claimed amount to Rs. 17,983-r1-6. Lists were 
called for and scrutinized and found that as much as Rs. 7,481-13-9 
are very old and time-barred. ” 

He. accordingly would not allow the Rs. 7,481-13-9 to be 
deducted. 

The Assistant Commissioner, in his order, used the following 
language : — 

~ “Itis urged that the whole of the bad. debt amounting to 
Rs. 17,982 should have been allowed. Lists were called for showing 
details of dates when the amounts were due in order to ascertain 
when the debts were really ascertained to be bad and on examina- 
tion it was found that Rs. 7,481 were on account of old bad debts 
which could not be allowed inthe account year. The rest were 
. allowed. Mr. Zinzarde argues that it should be left to the assessee 
to declare when the debts were bad and the Income-tax Officer 


should not go onthe presumption that the amount had become 
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time-barred in previous years. Itappears to me that the criterion 
to know when the debt is bad is that all the legal remedies to recover 
fail. 'The assessee could not be said to beable to recover an old 
debt although he may entertain a hope to recover. Mere hope will 
not convert an irrecoverable loan into a recoverable item. It is, I 
think, not right to allow sums which had become time-barred long 
before the account year. ” . 

. The assessee then required the Commissioner to refer to the 
High Court, under Section 66 (2) of the Act, certain questions of 
law alleged to arise out of the order of the Assistant Commissioner, 
that which related to the said sum of Rs. 7,481-13-9 being described 
in the assessee's petition in these terms ;— 


'* Has not the assessee got the option of declaring debts bad 
when he finds after sufficient waiting that from the circumstances of 
the debtors he is unable to recover them? Can the Income-tax 
authority deprive the assessee of this option? Should not the 
Income-tax Officer and the Assistant Commissioner have allowed 
Rs. 7,481-13-9 to the assessee on the same consideration on 
which the remaining amount out of Rs, 17,982 chimed by nm was 
allowed ?" 

An oral affirmation was made:by the general agent of the assesses, 
which contained the following statement in regard to the bad 
debts :— 

“ The bad debts, amounting to Rs. 7,481, had already gone bad, 
owing to their being time-barred much before the account year, 
That is they had gone time-barred in previous account years, But 
we did not write them off in the hope that they would be collected 
later on. Butasthey did not come Ai be so collected, they were 
written off during the account year.” 


The Commissioner, in accordance with Section 66 (2) of the Act, 
drew up a statement of the case and referred it, with ‘his own 
opinion thereon, to the Court of the Judicial Commissioner. The 
statement contains two passages which require to be set out. The 
first is this :— 

“Rs. 7,481-13-9.—In all, the assessee had claimed a deduction of 
Rs. 17,982 on account of bad debts. Of these, debts amounting to 
Rs. ro,105 were such as had fallen bad during the account year and 
were written off in that year and were allowed. Debts _ amounting 
to Rs. 7,481-13-9 were very old and had become bad on account of 
being time-barred or otherwise much before the account year. 
They should have been written off in those years and were SiS, 
not allowed. 
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The other passage runs thus :— 

* I beg to say that the assessment is to be made on the income 
of thé previous year. This is arrived at after making certain deduc- 
tions or allowances specified in the Act. These deductions or 
allowances must also relate to the previous year. Expenditure, 
actual or notional, that does not relate to the previous year cannot 
be allowed. The Act does not allow losses to be carried forward 
from one year tó another. Bad debts are a form of notional expendi- 

“ture and Such expenditure must be dee med to be incurred when 
the debts become bad, that is when they are found to be irrecover- 
&ble, When they become bad isa question of fact to be determined 
by the ‘Income-tax Officer. Itis cleat, I submit, thatan assessee 
cannót be allowed to accumulate bad debts and write them off in a 
yéàr when he will escape the largest possible amount of income-tax 
by doing so. This answers the first two parts of the first question. 
The contention that the bad debts amounting to Rs. 7,481 should 
have been allowed on the same ground as the balance of the total 
claim of Rs. 17,982 was allowed does not hold good, inasmuch as 
the remaining debts became bad during the account year and were 
written off during that period and assuch were correctly allowed. 
I submit therefore that this part of the question should be answered 
in the negative. " 

The opinion of the Full Bench was unanimous on the points 
involved in the reference, and in accordance therewith the Court 
of the Judicial Commissioner by order of the 13th December, 1928, 
answered the question in relation to bad debts as, follows :— 

“The assessee has the option of declaring debts bad when he 
finds, after sufficient waiting, that from the circumstances of the 
debtors he is unable to recover them. As the law at present stands 
the income-tax authority cannot deprive the assessee of this option. 
The present non-applicant was, therefore, entitled to the deduction of 
Rs. 7,481-13-9 on the same consideration on which the balance of 
the amount of Rs, 17,892 was allowed. ” 


The grounds for this decision are contained in the opinion deli- 
vered by Mr. Kinkhede, additional Judicial Commissioner, with 
which the two other members of the Court merely expressed their 
agreement. He took the view as their Loréships read his opinion, 
(1) that an assessee is entitled in ascertaining his profits fora year 
to deduct such debts as he adjudges to be in that year bad debts; 
(2) that in assessing the taxable profits for any account year the 
assessee is‘entitled to have deducted the whole amount which the 
assessee has in fact written off as irrecoverable in his accounts of 
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that year ; and (3) that in this regard the assessee is the sole arbiter, 
and that his decision is final. That this correctly represents the 
view of the Judicial Commissioner may be seen from the following 
passages in his opinion. After stating that the argument of the 
assessee's Counsel (based upon some official Manual)* was correct, 
he said: “It entitles the assessee to urge that in deducing the 
taxable income in the shape of book profits of the account year, 
the whole of the amount of bal debts written off by him in his 
account as irrecoverable in the account year must be deducted.” 
And later on he usssthe following language: “The assessee must 
for obvious reasons be the sole arbiter of his own rights and privi- 
leges as regards the business he conducts in his own interest. What 
is to his interest, and what is prejudicial to him, must depend upon 
his own decision. It therefore follows that on the question whether 
to treat any particular debt as bad or irrecoverable, his word or 
decision must be final ; for he alone is or can be the judge of the 
risks, chances and circumstances which may affect the recovery or 
non-recovery of that debt from his debtor.” In other words the 
Judicial Commissioner thinks that the assessee is the sole person to 
-decide whether a debt is bad and when it became bad. 


The Judicial Commissioner in coming to this view seems to have 
been to some extent influenced by the mistaken belief that ifa 
creditor writes a debt off in his books as bad, that act in some way 
puts an end to any right ever to re cover the debt. This would appear 
from the following extract from his opinion : 


. ' An entry in the creditor's account books writing off a debt as a 
bad debt in any particular year is under such circumstances likely 
to be interpreted by the debtor as prima facie good evidence of 
conduct of the part of the creditor wherefrom an abandonment of 
his right to demand it might reasonably be inferred so as to serve as 
à good answer to any future demand, on the occasion of any adjust- 
ment or fresh loan. Such an entry is, in my opinion, a conscious act 
on the creditor’s part whereby he determines his election, once and 
for ever, to treat the debt referred to therein as bad or irrecoverable. 
It, therefore, stands to reason that the creditor must have full dis- 
cretion in the matter, because, it ishe, and not the Income-tax 
Officer, who knows, or must be deemed to know, the circumstances 
and risks as well as chances of recovery from his debtor. The 
Income-tax Officer cannot, therefore, legally insist that the assessee 


* The Manual referred to is the ' Income Tax Manual ", and edition, Vol. 1 
Part III, paragraph 35, pages 97, 99. —K. J. R. 
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‘must subordinate his own will or discretion and even his decision’ in 
the matter to his decision. ” 

Their Lordships are of opinion that the views of the Judicial 
Commissioner enumerated above are erroneous, and that the assessee 
has no such decisive voice as suggested. 

Although the Act nowhere in terms authorises the deduction of 
bad debts of a business, such a deduction is necessarily allowable. 
What are chargeable to income tax in respect of a business are the 
profits and gains of a year ; and in assessing the amount of the profits 
and’ gains of a year account must necessarily be taken of all losses 
incurred, otherwise you would not arrive at the true profits and gains. 
But the losses must be losses incurred in that year. You may not, 
when setting out to ascertain the profits and gains of one year, 
deduct a loss which had in fact been incurred before the commence- 
ment of that year.’ If you did, you would not arrive at the true 
profits and gains of the year. For the purpose of computing yearly 
profits and gains, each year is a separate self-contained period time, 
in regard to which profits earned or losses sustained before its 
commencement are irrelevant. It thus follows that a debt, which 
had in fact become a’ bad debt before the commencement of a 
particular year, could not properly be deducted in ascertaining the 
profits of that year, because the loss had not been sustained in 
that year. - ` ah 

‘Whether a debt is a bad debt, and, if so, at what point of time 


“it became a bad debt, are questions which in their Lordships’ view 


are questions of fact, to be decided in the event of dispute by the 
appropriate tribunal, and not by the ifse dixit of any one else: 
The mere fact that a debt was incurred ata date beyond the period 
ofljmitation will not of itself make the debt a,bad debt ; still less 
will it fix the: date at which it. became a bad debtr A statute: 


barred debt is not ‘necessarily bad ; neither is a debt which is not. 
statute barred necessarily good: The age of the debt is no doubt 


a relevant matter to take into consideration. In évery case it is 


a'question of fact, to be üetermuned after consideration: of : ail 


relevant circumstances. 


If; therefore, the order and decision of the Court of Be 


judicial Commissioner depend upon the view that this question of 
factis one as to which the sole arbiter is the ahaaa that order. 
and decision carinot stand, i 


It was, however, argued by Mr. Latter on behalf ofthe respone. 


dent that- the appeal must be dismissed. He conceded that an 


aasessee was’ not entitled, in computing his business profits and. 
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gains of one year, to deduct a loss in fact incurred in an earlier 
year. Further he said that he was not concerned to argue that an 
assessee was the sole arbiter to decide whether a debt was bad, and 
when it had become bad, because this particular assessee was 
entitled to succeed upon the evidence as it stood in this particular 
case. He claimed that in this particular case, the deduction of 
the Rs. 7,481-13-9 had been disallowed by the, officer and the 
Assistant Commissioner solely upon the insufficient ground that 
the debts represented by that sum had become statute-barred before 
the year in question; and that accordingly the debts being admit- 
tedly bad there was no evidence to justify the disallowance of the 
deduction in the particular year. 


Their Lordships are not prepared to accept the view that the 
disallowance rested solely on the fact that the limitation period 
had expired. The debts are stated to be not only time-barred, but 
are also described as “very old,” and as “old bad debts which could 
not be allowed in the account year.” 

However this may be, it is clear that the members of the Court 
of the Judicial Commissioner intended to decide and thought that 
they were deciding, not a question affecting only a particular 
assessee and depending upon the state of the evidence in a parti- 
cular case, but a question of great public importance affecting 
assessees generally, and depending upon general principles. 

The questions for reference under Section 66 of the Act (which 
were framed by the assessee) are, perhaps, not very happily worded ; 
but the use of the word “option” and the question whether the 
income-tax authority can deprive the assessee of the alleged option 
help to throw light upon what was the real issue between the 
parties. Their Lordships feel no doubt as to what that issue was, 
and how it arose. The officer (under Section 23 of the Act), after 
considering the evidence and account books produced, disallowed 
the deduction; and the Assistant Commissioner confirmed the 
disallowance. The argument on behalf of the assessee is apparent 
in the order of the Assistant Commissioner. He states therein 
that the pleader for the assessee “argues that it should be left to 
the assessee to declare when the debts were bad, and the Income- 
tax officer should not go on the presumption that the amount had 
become time-barred in previous years.” From this their Lordships 
are satisfied that the attitude adopted by the assessee, when 
challenged, was to decline to establish by evidence that these old 
debts had not already become bad before the commencement of - 
the year of account, and to claim the right to be sole arbiter of the 
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question in dispute, That was the real issue between the parties 
which the Court of the Judicial Commissioner (wrongly, as their 
Lordships conceive) decided in favour of the assessee. — 

In their Lordships' opinion the question which was referred 
to the Court in relation to bad debts should have been answered 
as follows :— 

"The assessee has no ‘option’ of declaring debts bad. Whether 
a debt is bad, and when it became bad, are questions of fact to 
be determined in case of dispute not by the assessee or by the 
exercise of any 'option' on his part, but by the appropriate tribunal 
upon a consideration of all relevant and admissible evidence. In 
the circumstances of the present case it is not possible to say 
that the Income-tax Officer and the Assistant Commissioner 
should have allowed Rs. 7,48r-13-9 to the assessee on the same 
consideration on which the remaining amount of Rs. 17,:982 claimed 
by him was allowed.” _ 

Their:Lordships will, accordingly, humbly advise His Majesty 
that this appeal should be allowed and the order of the Ag§stant 
Commissioner dated, the 25th April, 1927, restored so far as relates 
to the Rs. 7,481-13-9. < 
"There will be no costs of this appeal. . 

Solicitor, India Office - Solicitors for the Appellant. 

A. S. L. Polak: Solicitor for the Respondent. 


K, J. R. ] Appeal allowed. 


- PRESENT: Lord Blanesburgh, Lord Russell of Killowen and 
Sir Dinshah Mulla. 


THE BENARES BANK, LTD. 
i u. 
HARI NARAIN AND OTHERS, 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD. } 


Hindu Law—Foint family—Nemw business started by manager—Non-liability of 
minor mémbers—Business not ancestral though started by the aka as 
manager, 

In the case of a joint Hindu family, whether governed by the Dayabhaga or 
the Mitakshara, the father or manager has no power to impose upon a minor 
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member of the family the risk and liability of a new business started by him. A 
business started by the father as manager cannot, if new, b» regarded as ancestral 
so as to render the minor members’ interest in the joint family property liable for 
debts contracted in the course of the business. 

Sanyasi Charan Mandal v. Krishnadhan Banerji (1), followed. 


, Hunoomanpersad Panday v. Mst. Babooee Munraj Koonweree (a) ‘and Brij 


z Narain.v. Mangla Prasad (3), referred to. 


. Appeal No. 95 of 1930 from a decree of the High Court, Allaha- 
bad, dated the8th August 1928, which modified a decree of the 
Court of the Subdtdinate Judge of Allahabad, dated the 27th 
August 1925. ] 

- The suit giving rise to the ren was instituted iy the appellant 
Bank for recovery of Rs. 27,261-9-4 on foot of a mortgage, dated the 
1st September 1911 executed by the adult members of a joint Hindu 
family governed .by the Mitakshara, and the main question for 
determination on the appeal was, whether of the sum secured by 
the mortgage, Rs. 10,000 was borrowed either for payment of ante- 
cedent debts or for legal necessity, so as to render the minor mem- 
bers’ interest in the joint ancestral property liable for the repayment 
thereof. š 


Dunne, K. C. and Douglas McNair for the Appellants. 
Wallach for the Respondents. l 
Their Lordships’ judgment was delivered by _ 


? Sir Dinshah Mulla :—This appeal involves questions which 
frequently arise in suits to enforce a mortgage against property which 
belongs to a: Hindu joint family governed by the Mitakshara where 
the mortgage is executed by the father for himself and for his minor 
sons as their guardian. 


The family in this case’ consisted of two brothers, Jagdish 
Narain and Raghubir Narain’ and their respective sons. Jagdish 
Narain had five sons, two of them, Suraj Narain and Dip Narain 
being adults, and the other three minors. Raghubir Narain had 
three sons, all of whom were minors. 

On the rst September, 1911, the adult members of the family 
borrowed Ra. 28,000 from the Benares Bank, Limited, the appellants 
before this Board, and executed a deel whereby they mortgaged 
six properties belonging to the family, one situated at Allahabad, 
atiother ud Manjhiari, and the Test. in the Fatehpur, district, to secitie ' 


(1) (1922) L. R. 49 I. A. 108 ; I. L. R, 49 Calc. 360 ; 35 C. L. J. 498. ^ 
- 2) (18506) 6 M. I. A. 353. 
+ -(3).(1924) L. R51 LA. 129; LL. R, 46 All. 95 5-41 C. Li 232. 
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the debt and interest, each father signing as guardian of his minor 
Sons. The mortgage decd recited that the mortgagors.were in need 
of money to pay off two previous mortgages, one for Rs. 7,000 in 
favour of Dwarka Bibi, and the other fof Rs. rr,ooo in favour of 
Kishun Narain, and to carry on the mortgagors’ business. 

In 1913 the mortgagors paid Rs. 4,128 tothe bank. In 1919 
they sold one of the Fatehpur properties, and paid a further sum of 
Rs. 29,700. Jagdish Narain died in 192r; The balance not 
having been paid, the bank brought the present suit in the Court of 


the Subordinate Judge of Allahabad on the 27th April, 1923, against - 


the surviving members of the family, who are respondents in 
this appeal, to enforce the mortgage against the remaining five 
properties. =~ 

The adult members of the family who had-executed the mortgage 
did not defend the suit, but a written statement was filed on behalf of 
Such of the sons of the two brothers as were minors at the date of 
the mortgage. The defence was that there was no consideration for 
the mortgage and no necessity for the loan. As to the business 
referred to in the mortgage decd, their case was that Jagdish Narain 
started a ¢keka business in 1902 or 1903 and took building contracts 
from the Public Works Department at Benares, and that the business 
was the personal business of Jagdish Narain, and not a joint family 
business. 


. It would appear from the bank's books and other documents pro- 
duced at the trial that Rs. 18,000 was paid in cash by the bank to 
the mortgagors, and that the balance of Rs. 10,000 was credited to 
the account of Suraj Narain pursuant toa letter dated the 24th 
September, 1911, addressed by the four adult members to the bank. 
It .would also appear that Rs. 6,342 out of the Rs. 10,000 was 
transferred by the bank to the account of Bhagwati Prashad on the 
instructions of Suraj Narain,’ and the balance of Rs. 3,658 was with- 
drawn, by cheques, drawn by Suraj Narain in favour of Ambika 
Prashad who attended to the theka business, 


. The Subordinate Judge found that the whole consideration’ was 
paid by the-bank, that Rs. 18,000 was applied in discharging the 
two previous mortgages, that Rs. 6,342 was paid to Bhagwati Prashad 
to'whom the family owed that amount, and that the balance of 
Rs, 3,658 was used for the #keka business which he "held wasa 
family business. He also held on some evidence given in the casé 
(to be presently referred to) thatthe Allahabad and Manjhiari 
properties belonged to Jagdish Narain and Suraj Narain,. and not-to 
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the joint family. On these findings he passed a preliminary mort- 
gage decree for the whole debt and for costs. 

On appeal to the High Court at Allahabad, the judgment of the 
Subordinate Judge was reversed on all points except as to Rs. 18,000 
which the defendants did not contest at the hearing of the appeal. 
As to Rs. 6,342 the High Court decided that there was no evidence 
on the record to show that the family owed that amount to Bhagwati 
Prashad, As regards Rs. 3,658 used in the Z/e£a business they held 
that the business was not a family business, but the personal business 


. of some adult member of the family, and that even if it was a family 


business, it was not ancestral so as to render the minors’ shares 
liable for that debt. As to the Allahabad and Manjhiari properties 
they took the view that they belongel to the joint family, and not 
to the two brothers. Their conclusion therefore was that the mort- 
gage was valid to the extent only of Rs. 18,000, and after taking 
certain accounts they passed a decree on the 8th August, 1928, in 
modification of the decree of the trial Judge in the following 
terms :— 

“It is ordered and decreed that this appeal be allowed in part, 
that in modification of the decree of the Subordinate Judge of 
Allahabad, the plaintiff's claim to the extent of Rs. 18,000 with 
interest thereon, for which the mortgage in suit was valid and which 
has been paid up by the defendants, be dismissed as against the 
appellants and the mortgaged property, and that a simple money 
decree be and it hereby is passed in favour of the plaintiffrespondent 
as against Raghubir Narain, Dip Narain, and Suraj Narain personally 
and as against the heirs of Jagdish Narain deceased to the extent of 
the personal assets of the said deceased in their hands other than 
the mortgaged property, for recovery of Rs. 24,794-8-o (twenty-four 
thousand seven hundred and ninety-four and annas eight) viz., 
Rs, 10,000 principal and Rs. 15,242-8-0 interest at Re. o-12-0 per 
cent. per mensem simple from the date of the bond upto the 8th 
August, 1928, the date of this Court’s decree, in all Rs. 25,242-8-0 
minus Rs. 448 excess amount paid by defendants, and that the sum 
of Rs. 10,000 shall carry future interest at Re. o-12-0 per cent. per 
mensem until realisation. It is further ordered that the parties shall 
bear their own costs throughout. ” 

From this decree the bank has brought the present appeal to His 
Majesty in Council, The appeal is directed against all the points 
decided by the High Court against the bank. 

As to the Allahabad and Manjhiari properties their Lordships 
were told by counsel for the bank that they were worth a good deal 
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more than the amount claimed by the bank, and that if it were held 
that they belonged to Jagdish Narain and Raghubir Narain it would 
be unnecessary to consider the questions arising on the items of 
Rs. 6,342 and Rs. 3,658. This, no doubt, correctly represents the 
legal position, but their Lordships are unable to hold upon the facts 
that these properties belonged to the two brothers. . 

The bank's case as laid in the plaint was that all the properties 
were joint family properties, and this was admitted in the written 
statement filed on behalf of the minors. No issue was raised as to 
thé ownership of these two properties, and no evidence was led on 
behalf of the bank that they belonged to the two brothers. The 
first time any indication was given by the bank of its contention as 
to these properties was in the cross-examination of Suraj Narain, 
who was a witness for the defence. Their Lordships think that in 
these circumstances the trial Judge ought not to have allowed the 
bank to makea new case atthe close of the trial unless at least 
the plaint was amended and an issue was raised on it. Apart, how- 
ever, from this consideration, their Lordships are of opinion that 
the evidence on the record is too meagre to support the bank's case. 
The whole of the evidence as given by Suraj Narain on this question 
was as follows :— 

“Sheo Devi was my grandmother. She had the property of 
Manjhiari village which was given to her by her husband anda 
house No. zo at Chowk Ganga Das. That same house and village 
property are among the mortgaged properties in the bond in ques 
tion. There is a mahal Sheo Devi in Manjhiari. It belonged to my 


said grandmother. I do not recollect the year when my grandfather - 


had made a gift to my grandmother......Sheo Devi died some nine- 
teen years ago.” 

No particulars of the alleged gift are given. It is not stated 
whether it was in writing or oral, nor is it stated when and where it 
was made. It is impossible to hold on this evidence that the 
properties were acquired by Sheo Devi as a gift from her husband, 
and that they descended on her death to the two brothers as her 
heirs, : 

The next question relates to the item of Rs. 6,342. As to this 
item the bank's case is that the family owed that amount to Bhagwati 
Prashad and that it was credited to his account with the bank pur- 
suantto aletter from Suraj Narain to the bank dated the 27th 
September, 1911 ; that Bhagwati Prashad owed Rs. 5,278-13-4 to the 


bank under a promissory note; and that asa result of the payment - 


of Rs. 6,342 into his account, his liability to the bank was dis- 
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kien charged, and a balance of Rs. 1,063-2-8 was left to his credit which 
1932. he afterwards received from the bank in cash. The principal witness 
T on behalf of the bank was Babu Maharaj Kishore, who was the 
manager of the bank at the date of the mortgage. In his evidence 
Hari Natalin. he said that he had made inquiries from Jagdish Narain (who had 
A AR, died before the suit) or Suraj Nar ain as to the necessity of the loan 
A Be and he'was told that the family was indebted to Bhagwati Prashad 
and the debt had to be paid. This was denied by Suraj Narain in 
his evidence. He deposed that he was not present when the loan 
was negotiated, but that he was told by Jagdish ` Narain that he 
wanted a loan of Rs. 22,000 only, but the bank refused to give any 
loan unless he bórrowed a further sum of Rs. 6,oco and paid it into 
the account of Bhagwati Prashad in liquidation of his debt to the’ 
bank. As to the letter of the 27th September, 1grr, he said that he 
wrote it at the dictation either of Babu Maharaj Kishore or Balram’ 
Das. 'The Subordinate Judge did not believe his evidence, and held 
that the family was indebted to Bhagwati Prashad, and that.the debt’ 
due to him was an antecedent debt and the minors! shares therefore 
were liable for it. The High Court also, it would appear, did not 
accept the evidence of Suraj Narain, but they held that there was 
no evidence on the record to show that the family was indebted 
to Bhagwati Prashad. : 


The Benares Bank, 
Ltd, 


Their Lordships find themselves unable to agree with the 
High Court: Babu Maharaj Kishore did say in his evidence 
that he was told by Jagdish Narain or Suraj Narain that the 
family was indebted to Bhagwati Prashad. As to this evidence’ 

"the High: Court say that it is “very unsatisfactory and is no 
more than a mere guess: or -hearsay.” Their Lordships 
are unable to accept this view. The bank was the “lender, Suraj: 
Narain was a borrower, and the statement às to the indebtedness 
of the family was made by the borrower to the lender’s agent. 
such a statement repeated by the lender's agent in his evidence in 
a suit by the lender against the borrower is not, in their Lordships’ ` 
view, hearsay. But the matter does not rest there. There is: the: 
letter of the 27th September, 1911, addressed by Suraj Narain to the 
bank asking the bank to pay Rs. 6,342 to Bhagwati Prashad out of 
the Rs. 10,000 left with the bank. ‘The testimony of Suraj Narain 
as to the circumstances in which that letter was written having been 
discarded as'unreliable, there was no alternative left to the Court 
but to hold, in the absence of any other explanation, that the pay- 
ment which the bank-was asked to make by that letter to Bhagwati 
Prashad was in respect of å liability to him either of Jagdish Narain 
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and Raghubir Narain or of the whole family. There being no evi- 
dence that the liability was incurred fora necessity, it must be 
‘deemed to have been a personal liability of the two heads of the 
family. The Subordinate Judge held that this liability existed before 
the mortgage and therefore constituted an antecedent debt; It was 
argued before theit Lordships that the liability might have been 
incurred after the date of the mortgage. But the short interval 
‘between that date and the date of the letter renders that view highly 
improbable. Their Lordships are therefore of opinion that the 
mortgage as regards this item must be: deemed to have been made 
for the payment of an antecedent debt of Jagdish Narain and Raghu- 
bir Narain and it was therefore binding upon their sons. : 

The only other question is as to the item of Rs. 3,658 borrowed 
for the ‘eka business. It was urged on behalf of the bank that the 
business was ancestral and that the minors were liable for the debt 
to the extent of their interest in the joint family property. On the 
other hand it was contended that the business was the personal 
business of Jagdish Narain and the family had no interest in it. 
"Their Lordships have examined the evidence, and they consider that 
the business was started by Jagdish Narain and Raghubir Narain 
as managers of the family, he business therefore cannot be said 
to be ancestral so as to render the minors’ interest in the joint family 
property liable for the debt. 

Next it was argued that a business started by the father as 
manager, even if new, must be regarded .as ancestral. Their Lord- 
ships do not agree. It is in direct opposition to the ruling of the 
Board in Sanyasi Charan Mandal v. Krishnadhan Banerji (1). 
The judgment in that case proceeded on the broad ground that 
the manager-of a joint family has no power to impose upon a 
minor member of the family the’ risk and liability of a new business 
started by him. That, no doubt, was a Dayabhaga case, but 
there is no distinction in principle on this subject between a case 
under the Dayabhaga and one unler the Mitakshara. The power 
ofthe manager of a joint family governed by the Mitakshara law 
to alienate immovable property belonging to the family is defined 
in verses 27 to Zg of Chapter I of the Mitakshara. The judgment 
ofthe Board in ZZunootanpersaud Panday v. Mussutnat Babooee 
-Munraj Koonweree (2), relied on by the bank, was founded appa- 


rently on those verses. A new business, their Lordships think,. 


is not within the purview of those verses. It does not make any 
difference that the manager starting the new business is the father. 


(1) (1922) L. R. 49 I, A. 108 ; I, L. R. 49 Calc. 560 ; 35 C; L. J. 498, 
(2) (1856) 6 M. I. A. 393. 
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p.c. .Their Lordships find that the balance of vato in India is in 
1932. accordance with this view, 

The Benares Bank, ` lt was also urged on behalf of the bank that even if the busi- 
Lig ness “was not ancestral, the family was liable for the debt as the 


Harl Narain; bank had made reasonable and dona fide enquiries which led it to 
| Si Dinshah Mulla, believe that the business was ancestral and that there wasa necessity 
= “for the raising of money for the purpose ofthe business. "Their 
-Lordships are not satisfied that the bank made reasonable i ogni 

as- to the ancestral character of the business. 
The mortgage as to Rs. 3,658, being neither for a necessity 
.recognised by the law nor for the payment of an antecedent debt, 
is, in their Lordships’ view, wholly invalid under the Mitakshara law 
` “as applied in the United Provinces, and it does not pass the shares 

-even of the alienating coparceners. ` 


A further point was raised for the first time on behalf of the 
“bank that the bank was at least entitled to a decree for the sale 
“of the minors’ interest in execution on the principle enunciated 
in the second of the five propositions laid down by the Board in 
‘Brij Narain v. Mangla Prasad (1). But the point was not taken 
*inthé Courts below, and as it might involve, as was conceded, . 
‘questions of fact not yet tried, it is not open to the bank to raise it 
“at this stage. 

The result is. that the mortgage is valid to the extent of Rs. 
“24,342 instead of Rs. 18,000 as held by the High Court. This will 

` -teduce the personal liability of the adult members of the family 

named in the decree from Rs. 10,000 to 3,658. 

The décree of the High Court quoted above was passed after 
an account had been taken as directed in their judgment. The 
following are the material portions of the judgment :— 

: "Although the plaintiff Bank did not ask for it, we iisk that 
itis well entitled to a simple money decree for Rs. 10,000 ; the 
‘amount of unsecured debt. In view of the payments made from 
'time to time, and the clear acknowledgment of liability in a large 
number of documents, of which Exhibit 34, dated the 29th August, 
'1919, may be cited as an exemplar, the claim for a money decree 
isamply within limitation. We pass a simple money decree for 
“Rs; ro,ooo against Raghubir Narain, Dip Narain and'Suraj Narain 
.personally and against the heirs of Jagdish Narain, limited in the 
case of these heirs to the: extent of the personal assets of Jagdish 
‘Narain in their hands other than the mortgaged-property together 
with simple interest at twelve annas per cent, per mensem from 


(1) (1924) L. R. sr I. A. 129 ; bk R. 46 All. 95 ; 41 C. L. J. 232. 
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the date of the bond up to the date of realisation, subject to the 
further direction, which we proceed to give. 

“The mortgage is valid to the extent of Rs, 18,000 with interest 
at twelve annas per cent. per mensem with six monthly rests. 
The mortgagors have already paid to the plaintiff Bank Rs. 33,828- 
4-9. We direct that an account be taken of the sums due and 
the sums received up to the date in rgrg when Rs. 29,700 was 
received by the plaintiff Bank. If after adjustment of the debits 
and credits any sum of money be found due to the plaintiff Bank, 
& decree for the said amount be passed under Order 34, rule 4 
ofthe Code of Civil Procedure. If no amount be found due, the 
plaintiffs claim against the appellants and the mortgaged property 
be dismissed. If after adjustment of the debits and credits, a 
surplus be found in favour of the mortgagors, the same should be 
applied towards the reduction of the simple money debt and the 
simple money decree be passed only for the balance." 

The account was taken as directed by the High Court, and 
it shawed a surplus of Rs. 448 in favour of the mortgagors. The 
result was that the bank's claim in respect of the mortgage was 
dismissed, and the personal liability of the adult members was 
reduced by Rs. 448 as appears from the decree. 

The account directed by the High Court was taken on the 
footing that the mortgage was valid to the extent of Rs, 18,009 only. 
The mortgage being valid, in their Lordships’ view, for Rs. 24,342, 
& fresh account will have to be taken on that footing, substituting 
Rs, 3,658 for Rs. 10,000, and Rs. 24, 342 for Rs. 18,000, in the 
judgment of the High Court quoted above. 

Their Lordships will therefore humbly advise His Majesty 


(1) that this appeal should be allowed in part ; (2) that it should be, 


declared that the mortgage is valid to the extent of Rs. 24,342 ; 
(3) that the case should be remitted to the High Court to take an 
account on that footing of what will be due to the bank on the 
mortgage, and to modify their decree as regards the form and 
figures according to the result of the account, and otherwise to 
give effect to their Lordships’ opinion; and (4) that the decree 
of the High Court should be affirmed subject to the above variations 
and directions. The bank will have two-thirds of the costs before 
the Board and in the Courts below, and the costs will bé tacked to 
the martgage debt. The costs of further proceedings in India will 
be dealt with by the High Court. 
Morgan, Price, Marley and Rugg: Solicitors for the Appellants, 
T. L. Wilson & Co: Solicitors for the Respondents. 
EK. J. R Appeal allowed in part, 
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9 
PRESENT :—Lond Blanesburgh, Lord Tomlin and 
Sir George Lowndes, 


THE OFFICIAL ASSIGNEE OF BOMBAY 
f . o9. 
K. R. P. SHROFF AND OTHERS. 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT BOMBAY. | 


Bombay Native Share and Stock Brokers’ Associ ation—Insolvency of defaulting 
member—''Card" or right of membership, or the sale proceeds thereof, 
whether vest in the Official Assignee for the benefit of the general body gf cra- 
ditors. 

Held, that under the Rules of the Bombay Native Share and Stock Brokers’ 
Association, the "card" (or right of membership) of a member who has been 
declared a defaulter, or the proceeds of sale of the card, do not, on his insolvency, 
vest in the Official Assignee for the benefit of the general body of his creditors. 
"There is nothing contrary to the law of insolvency or to the provisions of sec- 
tlon 12 ot the Transfer of Property Act in the Rules of the Association provi- 
ding that as and upon the declaration of default, the defaulting member's right 
and interest in the Association (whether in respect of his card or otherwise) shall 
be extinguished and come to an end. . 

Appeal No. 56.of 1931 from a. decree of the High Court, 
“Bombay, dated the 3oth September 1930, onits Appellate Side 
(I. L. R, 55 Bom. 623 ; 33 Bom. L. R. 39) affirming a decree, of 

the same Court, on its Original Side, dated the roth March 1930. 

The principal question in the appeal was whether a card or right 

‘of membership of the Bombay Native Share and Stock Brokers’ 

Association, formerly held by one. Virji Madhavji, vested together 

with all the rights and benefits annexed thereto on the insolvency of 

/the said Virji Madhavji in the appellant as the assignee in insolvency 
'of his estate and effects. Both Courts in India decided that the said 


. card orright of membership and the rights and benefits: annexed 


‘thereto did not so vest. 

The relevant Rules of the Association are set out fully in their 
‘Lordships’ judgment. 

‘ The proceedings in the High Court are reported: in Iv L. R. 5 5 
Bom. 623; 33 Bombay Law Reporter, 39. 

DeGruyther, K. C. (with IW. N. Stable) for the’ Appellant :— 
The card ‘or the procéeds of sale thereof vested in the appellant 
(Official Assignee) for distribution among the creditors of the insol- 

'vent generally. The Rules of the Association providing for distri- 
bution among the Exchange creditors to the exclusion of the general 
body of creditors, are contrary to the policy'of the bankruptcy law 
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and tothe provisions of section 12 of the Transfer of Property dnd 


Act ; ; 1932. 
Whitmore v. Mason. (1); Tomkins v. Safery (2); Ex parte mya Official Assignee 
Grant, In re Plumbly (3) and Borland's Trustee vy. Steel Brothers of Bombay — 
& Co, (4) referred:to and discussed. K. R. P. Shroff. 
[Lord Tomlin: Everything that has happened here has been ^77 l 
provided for in the Rules. On a member becoming a defaulter, his `° ` | 
interest in the Association is cancelled. You must show that the 
Rules are bad inlaw and that the property vests in you as the 
Official Assignee. ] . 
A condition providing for defeasance on bankruptcy would bs a 
fraud on the bankruptcy laws. 
| [Lord Tomlin: The Rules simply provide that ifa member 
loses his membership, the Association should make good the loss to 
the other members of the Association, by selling his card and paying 
them out of the proceeds. What is wrong in that ?] ee 
Upjohn, K. C. (with K. Preedy) for the Respondents :—Any 
rights or privileges which Virji Madhavji enjoyed by reason of his 
membership in the Association were personal and incapable of 
assignment or transfer by him. He had no rights which could vest 
on his insolvency in the Official Assignee. In any event, his rights 
were forfeited on his being declared a defaulter under the Rules, 
which, it is submitted, do not contravene the provisions of section 12 è 
' of the Transfer of Property Act. 
DeGruyther, K. C. replied. 


' Their Lordships’ judgment was delivered by 


. .Lord Blanesburgh :—This is an appeal from a decree of the donus 
High Court at Bombay of the 30th: September, 1930, made in its A 
Appellate Jurisdiction, dismissing an appeal of the appellant from 
a decree of the same Court of the roth March, 1930, made in its 
Original Civil Jurisdiction. The main question for determination is 
whether a card or right of membership of one Virji Madhavji in 
the Bombay Native Share and Stock Brokers Association or the, 
"proceeds of sale thereof, when sold, pass to the appellant as the, 
assignee in insolvency of his estate and effects, f 


t 


_ By both Courts in India the question has been answered i in the 


H 


negative. | 
- -The facts of the case are simple and are not in dispute. On 


or about the 26th November, rgro, the insolvent was, on his own 


(1) (1851) a J. and H. 204. (2) (1877) 3 App. Cas. 213. 
(3) (1880) 13 Ch. D. 667. ` (ü9or]rCh.279.. | 
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application, admitted a member of the Association inthe place of 
his deceased father. On the 11th May, 1917, a card was issued to 
him, certifying, that as such member, enrolled in rgro, he was 
entitled to enjoy all the rights and privileges and was subject to all 
the liabilities of membership according to the rules ani regulations 
of the Association. Being successor to his father he was not, on his 
enrolment as a member, required to pay any entrance fee, but in 
every year until he was declared a defaulter as presently to be 
mentioned he-paid to the Association a subscription of Rs, 5, and 
in the receipt given him onthe occasion of each payment he is 
described as “a registered broker in the Sir Dinshaw Petit Native 
Share Brokers’ Hall.” He remainel a member of the Association 
until the 23rd June, 1925. On that day, following a notification to 
the Association of the 13th June that he was unable to meet his 
liabilities, he was, under the rules, declare a defaulter and his card 
or right'of membership was forfeited by the Directors. On the and 
July, 1925, he was adjudicated an insolvent under the Presidency 
Towns Insolvency Act r909. Thereupon by virtue of Sections 17 and 
52 of the Act all his property wherever situated which might belong 
to or be vested in him at the commencement of the insolvency 
(with certain exceptions not presently material) vested in the Official 
assignee and became divisible among his creditors. Virji Madhavji’s 
insolvency in fact commenced, at the latest, on the rath June, 1925, 
the date of his notification to the Association already referred tb, 
that is to say, some days before the forfeiture of his membership of 
the Association had become effective. 


. More than three years later, on the oth October, 1928, the 
appellant as assignee in his insolvency commenced the suit out of 
which this appeal arises claiming against the respondents -sued as 
representing the Association a declaration that the card of the 
insolvent and all rights and benefits annexed thereto were vested 
in him, the appellant, and that he was entitled to the net proceeds 
of their sale. He claimed also that “the respondents might be 
ordered to effect such sale and to hand over the proceeds to the 
appellant for distribution amongst the creditors of the insolvent. 


At alltimes material to these claims of the appellant, the rela- 
tions between the Association and its members were regulated by a 
deed of association, dated the 3rd December, 1887, and by rules 
subsequently made and adoptei pursuant to its provisions, Ina 
less formal shape the Association had been in existence for some 
years before. Recitals in the deed-of 1887 show that in 1875 some 
native brokers doing brokerage business in shares and stocks had 
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formed in Bombay an association for protesting the character, status 
“and interest of native share and stock brokers, and for providing a 
hall or buil ling forthe use of the members of the Association: 
that ever since these brokers had been associated as a brokers’ 
association, and that having become possessej of certain moneys 
they had resolved formally to establish and form themselves. into 
a society to be called the Native Share ani Stock Brokers’ Associa- 
tion. The deed of 1887 wasto accomplish that purpose. All the 
existing members of the Association in person or by représentation 
were parties to it of the first part. By them at a meeting 
at the Brokers’ Hall of the previous 5th of February the parties 
of the second part had been appointed the Managing Committee of 
' the Association and those of the third part its trustees. 

By the deed, made operative as one of mutual covenants between 
its signatories, it was amongst other things provided that the parties 
of the first part and such other persons as had already been and as 
Should thereafter be appointed and admitted members should 
thenceforth constitute and be a society to be called the Native Share 
and Stock Brokers’ Association, 

The first stated purpose of the Association was :— 

“To support and protect the character, status and interests of 


brokers dealing in shares, stock and other like securities in Bombay, 
to promote honourable practice, to suppress malpractices, to settle 
disputes amongst brokers, to decide all questions of usage or 
courtesy in conducting brokerage business.” 

The second purpose was: to erect and maintain at Bombay 
& Suitable building for use by the Association as a Brokers 
Hall to be called “Sir Dinshaw Petit Native Brokers Exchange 
"Hall. n 

A. third purpose was to purchase or otherwise acquire any real 
property and any rights or privileges necessary or convenient for the 
purposes of the Association, elaborate provision being made fur vest- 
ing the property of the Association in' Trustees. 


None but natives of India were to be admitted as members of 


the Association (clause 2): any person who wasa native of India 
might with the assent of the Managing Committee become a member 
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(clause 3) but any application for membership might be rejected . 


by the Managing Committee without assigning any reason (clause 6). 
Any member of the Association might withdraw therefrom on two 
months” notice at the expiration of which he would cease to be a 
member (clause rr) but any person ceasing for any reason to bea 
member was nevertheless to be liable for and must pay. all moneys 
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then due from him to the: Association (clause 13). Upon the 
Managing Committee, amongst‘ other wide powers, was conferred 
the power of “ framing and altering Byelaws ‘and Rules from time’ 
to time for the guidance of the members” (clause 21), while by 
clause 26 a general meeting of the members was given power “to 
ordain and make such and so many rules and orders although they 
may have the effect of altering the clauses and provisions of these 
presents as to them or the majór part of them shall seem necessary 
for,” infer alia, “carrying the objects and purposes of the said 
Association into full and complete effect and such rules and 
orders or.any of them from time to time to alter, change or 
annul. " 

One clause of the deed, and certain “rules and orders” sub- 
sequently ordained by general meetings of the Association their 
Lordships now set forth textually as being more or less directly 
germane to the question at issue on this appeal. 


DEED. 


‘Section XII.—That the rights and privileges of a member during 
his lifetime shall be enjoyed by his sons without any payment of 
entrance fee or the annual subscription but otherwise shall be 
‘personal and incapable of transfer by the act of such member or by 
operation of law, those of a firm shall cease upon its dissolution and 
those of an individual member on his death. ” 


RULES. 


“3, No person, without holding...... a cud, shall be allowed to 
enter the hall and the business. 

* 4. For admission into the hall, each person shall be charged 
a fee of Rs. rooo, and a member thus admitted shall have to pay an 
annual subscription of Rs.' 5. 

“5, The Board of Directors has power to enhance or reduce 
the admission fee and the annual subscription from time to time 
according to the circumstances. 

*8, A member who is admitted as above, shall act according to 
the rules and regulations of the hall and if it is proved that he is 
guilty of misconduct of any sort, the Board of Directors have power 


to strike off his name from the list of certified brokers of the hall. 
Besides this, his admission fee also shall be forfeited. 


DISPOSAL OF THE DECEASED BROKER’S CARD. 


“13. On the death of a certified broker his card shall pass to his 
Son, and no fee will have to be paid on that account. 
“rg, “Ifthe deceaséd broker has no issue, the card shall be sold 
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to the person to whom the widow or the executor of the deceased 
directs (it to be sold)...... 

“16, DrRECTOR.—Only after obtaining the assent of the Board, 
shall the card be transferred as above to a particular individual, and 
the director shall disallow any such application without giving any 
reason. 

* 17. Ifthere is no such relative of the deceased broker, who 
can carry on his business, his card; shall be sold according to thé 
practice of the Association and the sale proceeds- thereof shall be 
paid to his widow or to any one else (who is) his lawful heir. ^ ` 


“DISPOSAL OF AN INSOLVENT BROKER's CARD. 


“18. Ifany of the brokers goes away from the market without 
paying the monies claimable by another certified broker or is unable 
to pay (the same), his card shall be sold and the sale proceeds 
WEKE shall be distributed amongst his creditors. 

“rg, If any deceased broker is indebted to any of the saitined 
brokers the directors shall settle such debt and shall pay whatever 
amount they want to pay fromthe sale proceeds of the card. of 
the deceased, and the balance, whatever it be, shall be paid to his 
lawful heir. 

. “ar. Ifany broker does not pay the subscription ‘in respect of 
his card tor two consecutive years, his name shall be struck off the 
roll of members, his card shall be forfeited...... 


CONDUCT or BROKERS, 


- "ag, Ff the card of any broker has been forfeited for any reason 
whatever, ho certified broker shall deal With him in any way, and if 
any broker will'be found so dealing with him, his card also shall be 
forfeited. . 

* $6. If a member fails to pay the annual subscription 
- or 
K; goes away from the Association's Hall 

I 7 ^ or 
Kh. Ifthe Directors deprive any member of his rights for his 
having failed aga member broker of the Association to pay the 
amount “due to any other member broker of the Association in 
respect of share and stock business, then after ‘such a thing is 
notified and after'his name is published by order of the Directors 
as that of a defaulter that broker shall céase to derive any benefit 
asa member of the Association and the amount paid by him as 
entrance fee to the Association shall be forfeited. 

“sy, In addition’ to their inherent powers the Directors shall 
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have, free from anybody's right of raising any question in that behalf, 
the following powers (7. e )......to sell......the right appertaining to 
the vacancy thus created and to distribute in such manner as the 
Directors may deem proper the amount which may be realized from 
the purchase of the right of the member who may have been 
declared a defaulter as stated above, among such members of the 
Association who may be declared to be the creditors of that defaulter 
and the defaulting member shall have no right to challenge this 
power possessed by them. 

“62. Onaccountof his having become a defaulter his card 
Shall be cancelled in accordance with the rules of the Association. 
If he fails to pay in full his creditors within a period of six months 
then his card shall be sold and the amount realized on the sale 
thereof shall be distributed among his creditors in proportion (to 
their claims) and if on such distribution being made any balance 
remains over then the same shall remain credited to the account of 
the fund in respect of the hall. ” 

RESOLUTION OF 1714 NOVEMBER, 1924. 

* [f a member who has continued to be a member for a period of 
not less than 25 years, desires to tender his resignation and intends 
to have his nominee enrolled as a member in his stead and applies 
in writing to the Board accordingly, the Board can, if it deems proper 
under the absolute discretion vested init, enroll the aforesaid 
nominee (asa member) in the place of the said -member without 
charging any entrance fees . 

“ The Board shall not enroll any such nominee asa member 
unless and until in connection with the said matter, the said nominee 
is fit in all respects to become a member according to the rules and 
regulations governing the exchange at that time, and the said pro- 
posed nominee has been selected by the Board itself. | 

“From what has been hereinabove stated itis not to be thought 
that (it) confers upon any member the right to transfer his card to 
the name of any other person orthat (it) gives any transferable 
interest to any member in his card. " 

. Their Lordships have made this full survey of the salient pro- | 
visions of the constitution deed and rules of the Association in order 
that its real nature and the status of its members might thereby be 
disclosed. So much is essential, if the clainis of the appellant are to 
be dealt with according to law. Ahdin the result certain things, 


l they think, have become clear. 


First, as to the nature ot the Association in point of law. Itis of 
course not a company. Nor is it a partnership.: it is not formed for 
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profit of its members as associates in business. Itis merely a 
voluntary association, resembling a members’ club, perhaps, more 
closely than anything else. It has been formed in order that its 
members, share and stock brokers by profession, admitted for their 

“character and position, might have for their use a Hall for the tran- 
saction of their business with one another according to honourable 
practice, The transactions of the members infer se are for the 
benefit or burden of the „several participants and of them only. 
With bargains: between members, as such, neither the Association at 
large nor the other members are concerned, 

Now if such an organisation is to attain its ends membership 
must plainly be a personal thing, incapable of uncontrolled transfer : 
expulsion from membership must normally follow default or miscon- 
duct: upon expulsion all interest of the defaulting member in the 
property of the organization must cease. For all these things— 
characteristic necessities muéatis mutandis for provision by the rules 
of any members’ club—zmost careful provision, as will have been 

- seen, is made in the case of this Association. 
“It may not, of course, ‘be said that the members of the Associa- 
tion, so long as they remain members; are not interested in its Hall 
“and other property  Onthe contrary that Hall and” property is 
theirs collectively although held, on their account, for the purposes 
-of the Association and with no right in any member or any majority 
of members to have any realisation for individual benefit. Only if 
“and ivhen all the members have agreed to put an end to the Asáo- 
ciation will they, ‘after its debts have been satisfied, be entitled to 
have a division amongst themselves of: what remains. See Baird 
v. Wells (x). It. may well be that the remoteness of the individual 
interest possessed by any member -in the property of such an àsso- 
ciation is the effective reason why forfeiture or abandonment of all 
‘interest therein naturally follows expulsion, resignation or death and 
“why no trustee in bankruptcy seems so far to have been courageous 
enough im any case like the present to put forward a claim analogous 
to that-made by the appellant in these proceedings. 

That claim; now that it is put forward, is rested on two quite 

_ separate grounds. First of all the appellant bases it, as their Lord- 
ships understand, on the rules of the Association, according to what 
he submits is their true construction. That ground failing, he relies, 
secondly, despite all rules, upon his paramount rights as ga in 
insolvency. 

Upon the first Of these grounds their Lordships are unable to see 


(1) (1890) 44 Ch. D. 661 (675). 
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how under the rules the appellant’s claim . can be maintained,’ He 
does not challenge the rezularity of the forfeiture of’ the insolvent's 
right of membership nor does he dispute that under the rules. the 
declaration of default was fully justified. That being so, it cannot in 
their Lordships’ judgment be questione] that thereupon the insol- 
vent’s interest, in the Association, whether in respect of his card or 
otherwise, became, under the rules, extinguished. So soon as 
membeiship ceases whether on resignation, death, as a result of 
misconduct or for non-payment of his subscription all the interest of 
the member in the property of the Association is under the rules at 
an end. This is made clear, in case of resignation or death by 
clauses rr, 12 and 13 of the deed : in case of misconduct by 
rule 8: and in case of exclusion for non-payment of his 
subscription by rule ar: and again in the ast two .cases by 
rule 56, In relation to his card, which is a thing separate 
altogether from the property of the Association, certain rights 
are reserved to a member or his representatives on death 
or retirement. On death it may passto his son, under rule 13: 
and if he has no son, then the Association, waiving the privilege 
of admitting a new member on payment of an entrance fee -to 
itself under rule 4, finds a successor to the deceased in a purchaser 
of his card for a price to be handed to his widow or executor 
under rule 15 or, in the circumstances of rule 17, to his lawful 
heir. And their Lordships do not doubt that these rights in the 


-representatives of the deceised are enforceable rights, as after 


25 years’ membership are the rights of the member himself 
under the resolution of the 17th November, 1924. See Baird v, 
Wells supra (1). : os Aas 
But, although the rules are badly drawn and not in uniform 
‘phraseology their result in the case of a member who has lost his 
membership for being a defaulter clearly enough is that he loses 
all interest both in the property of the Association and. in his 
card. Insuch a case no interest is reserved in. the defaulter's 
card except to members of the” Association who have suffered. hy 
his lapse—in the rules sometimes called his creditors—or to the 


Association itself This seems to their Lordships to be.the 


result of rules 18, 56, 57 and 62. “The defaulting member himself 
has no interest in the result of the sale provided for under these 
rules nor can he require a sale to be made. The rules are there 
for the benefit of his “exchange creditors” and are doubtless enfor- 
ceable at their instance. In this: case the learned trial Judge was 


(1) (1890) 44 Ch, D. 661. 
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of,opinion that rule 62 was enforceable by the ‘appellant and he 
directed the sale of the insolvent's card and the application of the 
. proceeds as by that rule prescribed. There has been no appeal 
.by the respondents against that part of the order and therefore 
as against them it must stand. But it must not be supposed 
that their Lordships think it justified, In their view, -so far as 
the appellant’s case was one under the rules, his suit ought to 
haye been dismissed, . 

-Nor does it appear to their Lordships that his second or 
alternative ground of claim has cny higher warrant That claim 
amounts to this that, if the effect of the rules be that the proceeds 
of sale ofthe insolyent’s card do not enure for the benefit of the 
general body of his creditors the rules are contrary to. the law of 
insolvency and, separately, to the provisions of section 12 of the 
Transfer of Property Act 1882, which, it will'be recalled, is as 
follows :— E 

"Where property is transferrel subject to a condition or limi- 
tation making any interest therein, reserved or given to or for the 
benefit of any person, to cease on his becoming insolvent. or 
endeavouring to transfer or dispose af the same, such condition or 
limitation is void." Y 

The appellant sought to justify his position here by quoting 
Borland’s Trustee v. Steel Brothers & Co. Limited (x) in reference 
to a company, and Whitmore v. Mason (2) in reference to a 
partnership, and by insisting upon the restricted permissible 
operation of forfeiture provisions in such cases. It being agreed 
however on all hands that the rules of this Association are entirely 
innocent of any design to evade the law of insolvency it may be 
that even these cases, although cases of a cOmpany and a partner- 
ship, are more favourable to the respondents than to the appellant. 
The case of Jn re Plumbly (3), a Stock Exchange case, is more 
germane to the present and is the case relied upon in the Indian 
Courts. There a rule of the London Stock Exchange was 
upheld against a trustee in bankruptcy although the result was 
to withdraw from the bankruptcy in favour of exchange credi- 
tors sums actually due to the bankrupt on exchange transac- 
tions. And no such extreme claim against the assignee is here 
involved. 

But their Lordships- find the real answer to this contention 
of the appellant in the nature and character of the Association as 


* (1) [1901] 1 Ch. 279. (2) (1861) 2 J. and H. 204. 
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P.C. ~ -they have described it whereby in the case of a defaulting member 
:1932. : who is expelled from the Association no interest in his caxd remains 
' (The Official Assignee: in himself and none that can pass to bis assignee whether his 
of Bombay expulsion does or does nottake place prior to the commencement 
K. R. P. Shroff. of his insolvency. 
3 nuit : : ) 1 " 
nd Bia del As to section 12 of the Transfer of Property Act their Lord 
-— ships have been unable to see that it has any application to the 


card of a member of this Association. When the nature of the 
' interest. acquired by him upon admission to the Association is 
' considered—and -this has already been expounded in an earlier 
portion of this judgment—it is difficult to see how the assumption 
of membership involves at any stage the transfer of any property 
oh any condition whatever. It is impossible, in their Lordships' 
- Judgment, to describe the insolvent’s status of membership of the 
Association in language which, however tortured, could an it 
within the terms of the section. 
On the whole, their Lordships’ conclusion, so far as thé case 
remains cpen for them to deal with, is that reached by both Courts 
` in India, and in their judgment the appeal fails. | 
Their Lordships will accordingly RE advise His Majesty 
that it be dismissed and with costs. 


Lattey and Dawe: Solicitors for the Appellant. 
. LL Wilson ‘& Co; Solicitors for the Respondents. 
SE, OR | Appeal dismissed. 
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Before Mr. Justice H. G. Pearson and Mr. Justice 
S. C. Mallik. 


THE BENGAL NAGPUR RAILWAY COMPANY LTD. 
|o. | 
MESSRS. RAVAN DESAI AND COMPANY. , 


Indian Railways Act (IX of 1890), Sec. 55—Railway Compan Reais: 


ment, right of —Contract of carriage under railway receipt. 

Under the contract of carriage contained in the railway receipt the Railway. 
Administration reserve to themselves the right of. re-weighment and re-calculation 
of charges at the place of destination and in such case the right of collecting before 
the goods are delivered any amount that might have been omitted or under- 
charged. 

A consignment of goods was sent' from a station undera railway receipt in 
which the weight of the consignment was shown as' 107 maunds upon which 


weight the freight was to be paid. When the consignment arrived destination. 


station the weight, oa re-weighment by the Railway Company was found to bo 
140 maunds. The plaintiff firm when informed of, this increase in weight requested 
the Railway Company's servants to have a fresh re-weighment in their presence. 
and this the Railway Company refused to do: 

Held (1), that having regard to the fact that under the contract the Rdilway 
Company were entitled to re-weigh and having tegard to the finding that they 
did rewelgh they .were entitled to demand what. was due upon rewelghment. 


(2) That under section 55 of the Indian Railways Act, the Railway Company. 


were entitled to demand that delivery should be taken by the plaintiffs! firm 
on payment of the actual freight without further re-weighment. 

(3) Refusal to re-weigh by the Railway Company is not a refusal to give 
delivery. 


Yoga Nath Marwari v. East Indian Railway Company (2) and Janaki Das v.- 
The Bengal Nagpore Railway Company (3), referred to. 

(4) There was no legal liability on the defendant company to comply with the 
demand to reweigh in the presence of the plaintiffs’ firm. 

Appeal by the Defendants. 

Suit for damages for non-delivery of goods. 

'The material facts appear from the judgment. 


Messrs. Ramesh ‘Chandra Sen and Jitendra Kumar Sen Gupta 


for the Appellants. 


* Appeal from Appellate Decree No. 992 of 1930, against the decree of M. H. 
B. Lethbridge, Esq., Additional District Judge of 24-Parganas, dated the 17th. 


December, 1929, affirming that of Babu Probodh Chandra Roy, Additional Sub- 
ordinate Judge, 4th Court, 24-Parganas at Alipore, dated the 17th May, 1929. 

(1) (1917) 2a C. W. N. 310. (2) (1918) 22 C. W. N. 902. 

(3) (1912) 16 C. W. N. 356. 


Ramjash Agarwalla v. India General Navigation and Railway Company (1), 
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Messrs. S. C Bose, Bhupendra Kumar Ghose, Anil Chandra 
Dutia, Probodk Chandra Mallik, Kanaan Bose for the Respon- 
dents. i 

i C, A V. 

The judgment of the Court was as follows :— 

Pearson, J.:—This appeal arises out of a sit “against the ' 
Bengal Nagpore Railway Company in corinection with a consign- 
merit of certain goods from Gondia to Shalimar in respect of which 
the plaintiffs’ firm claimei a sum of money as damages for non- 
delivery of the goods against the Railway Company. The suit was 


‘decreed both by the first Court and the lower appellate Court. The 


Railway Company are now the appellants before us. 

É A certain amount óf confusion has been created in this, case 
owing to the not altogether consistent attitude taken by the Railway 
Gompany in their-defence. But the matter becomes clear enough 
when we look at the claim made by the plain tiffs’ firm as made out 
in the plaint atid in the evidence ani the findings thereon arrived at 
by the Courts below. j 

. The goods were consigned from a station called Gondia under a 
railway receipt in which the weight of the consignment was shown 
as 107 maunds upon which weight the freight was to be paid. The 
goods:arrived at Shalimar about roth or rzth February 1927 and 
thé allegation of. the plaintiffs’ firm is that onthe x5th‘their man 
went to Shalimar and was informed that the weight of the consign- 
merit a8 found on re-weighment at Shalimar was 140 maunds, That 
weight also appears on the face of the railway receipt. Thereupon 
the course taken by the plaintiffs’ firm was to request the Railway 
Company's servants’ to have a fresh re-weighment of the consign- 
ment in their presence on which they said, they were prepared to 
pay the freight before the removal of the goods, But the Railway 
Company refused todo this and said that they must either pay 
the freight on. 140 maunds or go away. On this point material 
issues were framed as follows :— 

Was delivery of the consignment in suit applied for by the 
plaintiffs at Shalimar? Did the Railway Officials at Shalimar refuse 
to give delivery of the consignment unless freight on r4o maunds 
was paid for the same ? 

Did the plaintiffs ask for:re-weighment of the consignment in their 
presence and offer to take delivery on payment of fréight ascertained 
on such re-weighment ? f 

- AND 


Did the Railway Company (defendant): refuse ‘the plaintiffs’ . 


Vor, LV.] ' HIGH COURT. 


demand for re-weighment and the above offer of payment? If so, 
were they justified in doing so? 

Now it is necessary to remember that under the contract of 
carriage contained in the railway receipt, the Railway Administra- 
tion reserve to theniselves the right of re-weighment and re-calcula- 
tion Of charges atthe place of destination and insuch case the 
right of collecting, before the goods are delivered, any amount that 
might have been omitted or under charged. The plaintiffs’ firm, in 
the present case, are bound by that part of the contract. The 
Railway Company had beyond all question the right of re-weighing 
the consignment which they did. The first Court in dealing with 
thé matter finds upon the evidence that the plaintiffs had demanded 
a re-weighment of the consignment in their presence and offered to 
pay the freight which might be charged upon such re-weighment, if 
thé freight charged in the railway receipt be not accepted. The 
Railway Officials did not agree to this and the contention before 
the trial Judge was that the Railway Company were not bound 
to allow such re-weighment and were justified in their refusal On 
the argument before the trial Judge he states that “It was admitted 
by the learned Advocate for the plaintiffs that under -ordinary 
circumstances a consignee cannot insist on re-weighment before 
taking delivery, but he contended that the plaintiffs’ demand was 
justified in the exceptional circumstances in the case,” and the 
learned trial Judge in conclusion says that he thinks that the con- 
signee might reasonably ask for a re-weighment in his presence. 
‘He therefore found that the conduct and action of the Railway 
Officials were not justified in refusing to give delivery of the goods 
or to re-weigh them. The learned Additional District Judge in 
appeal says “The principal question involved is the plain question of 
fact whether the consignment was re-weighed at Shalimar.- The 
learned Subordinate Judge has found that it was-and I should be 
reluctant to reverse his decision on a plain question of fact if there 
is substantial evidence on which he could so find. Such evidence 
there undoubtedly is. ” ‘The learned District Judge then goes on 
to say that it was argued that the defendant company hada right 
fo re-weigh and that the plaintiffs had no right to refuse to take 
delivery unless the goods were reweighel in their presence. He 
further goes on to say that they, that is to say, the plaintiffs, “did 
not démand re-weighment but merely that the Company’s right to 
re-weighment which was stipulated for on the .back of the receipt 
should be exercised in their presence. ” That. is-the reason why the 
Jearne District Judge has upheld the judgment of the trial Court, 
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I may here say that it is difficult to see the difference between a 
refusal to comply with a re quest of the plaintiffs’ firm for re-weigh- 
ment in their presence which the plaintiffs’ firm claimed ag a matter 
of right and a refusal to exercise the Company’s right of re-weigh- 
ment for a second time at the request of the plaintiffs! firm which 
the latter also claimed as a matter of right. Either the plaintiffs’ 
firm were entitled to ask for a fresh re- weighment or they were not. 
It was said in the argument before us that although no authority 
was forthcoming 'such a request for re- weighment on the part of the 
the: plaintiffs in à case such as the present. one was eminently reason- 
able, and as faras I can see quite possibly it would be the course- 
which might well be adopted between two reasonable persons. The 
question here is not that but whether there was any legal liability . 
upon the defendant Company to comply with the demand of that kind 
made by- the plaintiff firm. There are cases of this Court which 
have held that a refusal to allow re-weighment is not a refusal to give 
delivery. In this connection the following cases may be referred 
to —Ramjash Agarwalla v. India General Navigation and Railway 
Gompany (1); Joga Nath Marwari v. East Indian Railway Company 
(2) and Janaki Das v. The Bengal Nagpore Railway Company (3). 
Having regard to the fact that under the contract the Railway Com- 
pany were entitled to re-weigh and having regard to the finding that 
they did re-weigh, it is clear to me that they were entitled to demand 
what they said was due upon re-weighment and-under section 55 of 
the Indian Railways Act they were entitled, therefore to demand 
that delivery should be taken by the plaintiffs’ firm on payment of 
the actual freight ‘without further re-weighment. If the delivery was 
taken by the plaintiffs’ firm, they could always have the goods 
weighed themselves for their own satisfaction and in the event of 
over-charge, they were entitled to reclaim that from the Company. 
The result is that in the present case the plaintiffs’ firm was seeking 
to attach to their taking delivery a condition which they were not 
entitled to impose. The breach, therefore, ison the side of the 
plaints’ firm. 

n the circumstances the judgments: and decrees of the Costs 
below ‘must be set aside and the suit dismissed with costs in all 
Courts. 

‘Mallik; J. :—I agree. . 

R Meo Appeal allowed.. 
j (à (1917) 22 C, W. N. 310. ' (2) (1918) 22 C. W. N. 903. 
` T9) (1912) 16 C. W: N. 356; ' i e 
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nal breach of trust ; see Joinder of charges 111 
- Accretion—Raiyati holding—Shallow navigable viver Ragulahên XI df 
1825 Section 4 -Clauses (1) and (4)—Settlemsnt of accreted lands— 
Settlement, if to prevail. >` 

Section 4 Clause (1) of Regulation XI of 1825 does not apply to private 
land. 

In this case the plaintiffs and the defendants are raiyats under the same 
landlord. The plaintiffs sued the defendants on the ground that the lands 
in suit were accretions to their raiyati holding. The defendants’ case 
was that they have taken settlement of the disputed areas from the land- 

' lord and this fact is not denied. The question raised was whether the 
settlement can confer a title upon the defendants or whether the plaintiffs 
had title by reason of the gradual accretion : 

-Held, that the defendants had title to thelands in suit by settlement of e 
them from the landlord who acquired title to it by reason of the provision i 
of Section 4 Clause (4) of Regulation XI of 1825 and Clause (4) of 
Section 4 did not come under Clause (1) of Section 4. 

Section 4 Clause (4), when it says “subject to the provisions stated in the 
first clause of the present section ", refers not to the first part of the first 
clause of Section 4 but to the proviso to that clause. Badulla Howla= - 
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— VII (Mad) of 1865, Sec. 1 

Adjudication— Provincial Insolvency Act (V of 4920) Sse. 10, Sec. 24, 
Proviso—Debitor’s inability to pay debts—Prima facie $roof—Inference— 
Further evidence if necessary—Order of adjudication. 

Where the Court has no prima facie difficulty in inferring that the debtor 
is unable to pay his debls it should make an order for adjudication 
without hearing further evidence under the proviso to séction 24 of the 
Provincial Insolvency Act. 


Where-the debtor, who hada business, had been unable to ‘satisfactorily 
explain to the Court asto why he had been unable to produce books of 
accounts of three certain years butit was proved that -he suffered an 
attachment and since then he had been trying to wind up his business and 
carrying on a small trade just to keep ‘him and his family in existence ; 

Held, that an adjudication order should be made in that case. 


In the present case the High Court on appeal made the adjudication order. 
Rajendra Nath Saha v, Rai Kishori Dasi 


order, if to be made—Debtor, having business, unable to satis- 
factorily explain to the Court his inability to produce books of account of 
certain years—Attachment—Circumstances ; see Adjudication 

Administration suit, second, if barred—Suit- brought by a party, who was a 
pro forma defendant in a previous administration sult ; see Res judicata... 

Admissibility in evidence—Unregistered receipt given in discharze of morte 
gage—Registration Act (XVI of 1908), section 17 Cl. (2) (ii), 





The receipt for payment of money due under a mortgage does not require 


356 


403 
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Admissibility—(Cona.J. 

registratien under section 17 clause 2(ii) of the Registration Act, if it 
does not purport to extinguish the mortgage. 

“An unregistered receipt given by the mortgagee ran as follows : “Rs. 666 is 
due to me upon the mortgage bond of which I have received from you 
Rs. 555 after remission of the balance. Nothing more remains due upon 
the bond, Icannot return the bond to you now as it is with my pleader, 
After getting it back from my pleader I shall enter the endorsement of 
this payment upon the bond and return it to you :” 

Held, that in the absence of registration the receipt was inadmissible in 
evidence as it purported to extinguish the liability under the mortgage 
and it could not be received in evidence for a collateral purpose, namely, 
for the purpose of showing the admission of the mortgagee that he would 
return the mortgage bond after endorsement of payment and that he 
could not return it because the mortgage bond was with bis pleader. 
Asanuddin Mondal r. Asmatulla 

Adverse possession —Mokurrari right —Adverse Pa anih length » 
possession, insufficient —Overt act essential. | 

Held, on the evidence, that the defendant had failed to establish his claim 
toa mokurrari right in the village sued for, and that the plaintiff's suit 
was not barred either by res judicata or by limitation. 

Semble: Where there is no assertion of an adverse title or any overt act 
showing adverse possession, mere passive possession for a very long time 
is insufficient to confer title by adverse possession. Shama Kant Lal v. 
+ Mahanth Ramdhan Pari id 
Agreement—Jndian Contract Act (IX of 1672), Secs. 25, ee 
patra if an agreement—'Gift actually made’ — Consideration, if an 
essential element for the purpose of an agreement— Restriction, if 
void. 

P, the widowed daughter of one B now deceased sued Di and Da, the two 
sons of B, for arrears of monthly . allowance due to her under an instru- 
ment called mashaharapatra executed in her favour by B in 1312 B. S. 


The material portion of that instrument addressed to P was as follows .— 
“I make the provision that you are to getan allowance at the rate of 
Rs. 10 from my estate month by month from Aswin 1312 B. S. as long 
as you live." B also charged certain specific immoveable property with 
the payment of the said allowance. The concluding clause of the instru- 
ment was as follows :—"You shall not be entitled to allow the allowance 
so fixed to remain in arrear for more than one year. As soon as it is in 
arréar for one year you willrealise thesame by suit. You shall not be 
able instead of doing so to institute a suit for realising arrears for two or 
three years together.” 

Held—(1) That the mashakarapatra does not express a ‘gift actually made’ 


Act. 
(2) That consideration is notan element whose presence is necessary to 
constitute an agreement within the meaning of the Indian Contract Act, 


within the meaning of Explanation (1) to section 25 Indian Contract 


PAGE. 
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(3) That the mashaharapatra is an agreement witbin the meaning of the 
Indian Contract Act and having regard to the nature of the consideration 
for whch the agreement was made the transaction comes within the 
proviso to section 25 of the Act and is not therefore void. 

(4) That it is no answer to the plaintifis’ suit upon the mashaharapatra 
as a promise that it isa grant ofa ‘corody’ which means what is settled 
or a settlement. 


(5) That the concluding clause in the mashaharapatra is not a mere piece 
of advice to the daughter but a restriction imposed upon her and as such 
under section 28 of the Indian Contract Act, such restriction is al- 
together void. Saroj Bandhu Bhaduri v. Srimati Jnanada 
Sundari Debya 


; to constitute, consideration, if necessary, see Agreement 





between husband and wife fixing the amount of maintenance, if 
ousts the jurisdiction of the Magistrate to entertain application under 
rection 488 of the Code of Criminal Procedure ; see Jurisdiction 
Agricultural land, verbal settlement of, if valid ; see Lease 
Allowance, inalienability of, objection as to, if can be raised in execution of 


` decree ; see Decree, execution of s 

Amendment of application for execution, if and when can be Sntertalnéd; see 
Execution 

Annuity, perpetual, grant of, out of love and affection—Grant not xt affected By 
grantee’s subsequent unchastity ; see Contract m 


Appeal, competency of, to Privy Council by Commissioner of Income Tax— 4 


Income Tax Act, Sec. 66A—Civil Procedure Code, Sec. 109(0); see 
Income tax sas 
against the order granting the review, effect of ; see Review i 
Application in respect of .39 tenancies—Separate reliefs asked for against a 
number of tenants and different amounts mentioned to be added to their 
respective rents; see Court-fee 


| 
in respect of 39 tenancies, claiming settlement m UM e ` 


of rent and excess rent and also for correction of entries as regards jama 
by incorporation of the hajat with jama ; see Court-fee ae 
Apportiomment of compensation money between landlord and tenant— 
Acceptance of award by tenant—Landlord, if entitled to extra amount 
which the tenants might otherwise have received ; see Compensation 
Arbitration, reference to, by defacto guardian of Mubammdan minor 
children—Mother incompetent to refer ; see Muhammadan Law 


n 


Assessee not the sole arbiter to decide whether a debt was bad and when it” 


had become bad ; see Income tax ET 
Assignee of right of lessor—Nature of right—Covenant in a om that on 
breach of payment of Government revenue cesses and other public de- 
mands, the lessee will be liable in damages—Transfer of Property Act, 
Secs. 6 (e), 130 ; see Assignment 
Assignment—Transfer of Property Act (IV of 1882), pre 6, dinis 
(8), section 130— Transfer, whether of "a mere right to sus" or of an 


61i 
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Assignment—(Conid.). . 


“actionable claim’’—Landlord assigning hts right te be reimbursed in: 


repect of payment of Government revenue, Gc, made by him on default 
N by the lessee. 
Under the terms of a lease, the lessee agreed (inter alia) to pay the 


N PAGE. 


Government fevenue, cesses and other public demands, and covenanted ' 


that in case of any breach of the covenants, he would be liable in 


damages. The lessee having made default in payment of the Govern- ` 
ment revenue and cesses, the lessor paid the same, and subsequently - 


he (the lessor) executed a deed assigning in favour of the plaintiff 


(who held a mortgage on the property) his right to recover the said , 


amount, and the deed further constituted the -plaintif the lessor's 
attorney and empowered bim to sue for the amount in question : 

. Held, on suit brought by the plaintiff on the basis of the deed of assign- 
ment, to recover the amount from the lessee, that what was assigned 
to the plaintiff was not "a mere right to sue", (so as to come within 


the prohibition in section 6, sub-clause (e) of the Transfer of Property - 


Act), but was the transfer of an “actionable claim”, within the meanin 
of section 130 of the Act, namely, a claim fora definite sum of- money 
which the defendant-lessee was bound by his contract with the assignor 
(lessor) to repay to him. 

Held, accordingly, that the plaintiff was s competent to maintain the suit, 
both by virtue of the deed of assignment and gua the lessor’s duly con- 
stituted attorney under the same deed. Manmatha Nath Mullick 
v. Sheikh Hedait All 

Award—Co-operative Societies Act (II of 1912), Section 43, Rule 22 Sub- 

rules (1) and (6)—Dispute referred to the Registrar of Co-operative 
Societies for arbitration—Dispute if should be-of a charcter referable 
to membership only—Award given in the form of a preliminary decree 
and a final decres for sale—Execution of award—Furisdiction of the 
execution Court— Scope. 

“The terms of subirule (1) of Rule 22 framed andei section 43 3 ofthe Co- 
operative Societies Act do not confine the dispute to such as may be 
referable to membership only. 


7h 


"Sub.rule (6) of rule 22 framed under section 43 of the Co-operative . 


Societies Act is not meant to take away the jurisdiction of an executing 


jurisdiction in the same way as of a decree which it bas to execute and 


within such narrow limits as have.been prescribed by the Full Bench - 


decision of Gora Chand Haldar v. Profulla Kumar. Mafizuddin 
Ahurad v. Narayanganj Central Co-operative Sale and Supply 
Society Ltd ins ieee 
Award, acceptance.of, by tenant, effect igi bd money apportioned 
between landlord and tenant—Extra amount, recievable by tenant ; see 
Compensation ; v ae 


ca 


Award, ,by Collector, what to contain when more than sa see- 


Compensation : . : LE MEM 


Court to enquire into the competency of the award on the ground of : 


i j 


158 


318 
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Award, not binding on minor children of a Muhammadan—Dispute referred 
to arbitration by.mother as de-facto guardian; see Muhammadan 
Law : w T vee 

Award, not binding on Muhammadan minors as family arrangement— 
Mother as de-facto guardian at the time of agreement to refer— 
Scheme of distribution of property as promulgated in award made 
by arbitrator—Scheme followed and acted upon for a long period ; see 
Muhammadan Law <a vee 


Bad debts—Assessee not the sole arbiter to decide whether a debt was bad and 
when it had become bad ; see Income tax 

—— debts, deduction for, when allowable ; see Income tax T 

Bainapatra, prepared by lawyer—Act necessary that vender should aider 
stand all its terms, when executing it; see Commission ; 

Bonami—Source of money, if the only test—Defence raising a point which 
should have been raised in the execution proceedings—Civil Procedure 
Code (Act V of 1908), Sec. 47, if a bar to such a defence. 

.'In deciding a question of Benami the source of money is no doubt a very 
important test but that does not mean that ünless the source is established 
there can never. be‘any finding of Benami however good and numerous 
other facts and circumstances there may be pointing to such a finding. 


'- P obtaitied a money decree against the predecessor-in-interest of Dı to Ds. 
P however proceeded to execute the decree not 'against the original 
judgment-debtor but against Dr to Ds as representatives-in-interest of the 

5 original judgment-debtor. In execution ot that decree P wanted to attach 
certain properties acquired by Di to D5 by purchase and not by inheri- 
tance. In the execution proceeding it was aot contended on their behalf 
that'P could not lay his hands on these properties as they were acquired 
by D1 to Ds by purchase, the decree sought to be executed being against 
the predecessor-in-intercst of Dr to Ds. In the present suit which was 
instituted oy P''for declaration of title and recovery of possession that 
question was raised by way of defence : 

Held,that section 47 of the Code of Civil Procedure operated as a bar 
against the defence raising such a point in the present suit which should 
have been raised in the execution proceedings. Surendra Nath Haldar 
v, Ramanath Barman : s ase 

— —, deciding question of, source of money, if the only test ; see Benami... 

Benamidar—Decree obtained by a Benamidar, whether can be executed by 
the irus owner —Question whether the person seeking execution is true 
owner or not, if can be decided under section 47 Civil Procedure Code 
(Act.V of 1908)—-The right of the true owner as exeoutor vu benam- 
dar's Will, if can be restricted by the Court. i 

There was no bar toa true owner to execute a decree which was obtained by 

another person as a Benamdar. 

Itis well settled that a Benamdar i is a mere name and as it has been called a 
mere mask. There is nothing which prevents the person behind the mask 
to take off the mask and to.appear in proper person before the Court. 

. Where there was no dipute between the person.who was alleged -to be the 
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Benamidar—(Conéd.). 
Benamdar and the person who alleged himself to be the true owner, the 
question whether the person seeking execution was the true owner or not 
could be decided under section 47 Civil Procedure Code. 


Where the Benamdar left a Will and stated therein that she was the Benam- 
dar and the property for which the decree had bsen'obtained did really 
belong to the true owner who took out probate as executor : 


Held, that the true owner was also entitled to execute the decree as executor 
and his right as such could not be restricted by any direction to submit 
any roport to the Court which had granted the probate or to the Collector 
and pay additional Court-fee. It is not the duty of the Civil Court to 
collect probate duty with regard to the Will of any person. It is the 
duty of the Probate Court and Revenue authority under the Succession 
Act. Nilkanta Ghoshal v. Ram Charan m - 82 


Bengal Alluvion and Diluvion Regulation, Sec. 4 Cl. (1) not applicable 
to private land ; see Accretion ase 172 
Bengal Self-Governmient Act, Sec. 88 proviso,—‘ Order oi the Union 
Court ”, meaning of ; see Revision I de 565 
Bengal Tenancy Act, Sec. 48 C, if retrospective in its operation; see 
Possession, suit for s - 170 
—-, Sec. 65— Condition necessary for sale under 
Chap. XIV of the Bengal Tenancy Áct— Transfer of landlord's interest ; 
see Right to sell e. 240 
- ——-, Sec. 95— Common manager, if can be appointed 
in respect of the joint land of the estate or of its subordinate tenures, 
before amendment of the Act ; see Suit, ‘maintainability of ... ne 8 
——, Sec. 95, common manager appoinled under, if a 
public officer within the meaning of section 2 of the Code of Civil Proce- 
dure ; see Suit, maintainability of 8 
——, Sec. 105--Application in respect of 39 daha, 
claiming settlement and enhancement of rent and excess rent and also for 
correction of entries as regards jama by incorporation of the kajat with 
jama ; see Court-fee 




















-— . Sec. 105—Application praying for (i) settlement of 
fair and equitable rent, (ii) enhancement of rent dn the ground of rise in , 
prices and (iii) excess rent for excess area ; see Court-fee ^ .... ens. 503 
—, Sec. 105—Grouping of several tenancies in one appli- 
cation when made—Bengal Government Rules, Part B Rule 60 (4) ; see 








— 








Court-tee Ae 525 a 303 
: , Sec. 1osA—Grouping of several tenancies in one 
application, when justifiable ; see Court-fee | sc & e : 303 


——, Sec. 108A (f)—Application praying for correction of 

entries in the record-of-rights in respect of the fama by incorporation of" "s 

the Hajat with the jama recorded ; see Court-fee s . 303 
, Sec. r15— Tenant if entitled to the benefit of pe | 
sumption under section 50 ; see Presumption ` Sis AH * gi 
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Bengal Tenancy Act, Sec. 160 Cl. (d) —Under-raiyat having acquired right 
of occupancy by custom ; see Protected interest 

; Sec. 160 Cl. (d), if restricted to such rights of occu- 

pancy alone as are regi by Bengal Tenancy Act itself—Under-raiyat 

acquiring rlght of occupancy by custom ; see Protected interest f 

, Chap. XIV—Sale, when under—Landlord's interest ; 








see Right to sell aT oes 
Bequest to heir, if valid—Hanafi School ; see Muhammadan Law 3i 
Bombay Native Share and Stock Brokers' Association—Insolvency 
of defaulting member—Card or right of membership, or the sale proceeds 
thereof, if vest in the Official Assignee for the benefit of the general body 
of creditors ; sec Insolvency 


Brothel—Calcutta Suppression of Immoral Trafic Act (XIII B. C. of 1923), 


Sec. 6 ((1)— Male persons alone liable to be punished—Fe males, if can be 
convicted for abetment of an offence under the said section—Undivided 
half of a house in the ownership of a woman —Other half in the posses- 
stow of a prostitute —These facis, if amount to abetment of an offence 
under the stid Act on the vart of the former woman. 

That the substantive oifence under Section 6 Sub-section (1) of the Calcutta 
Suppression of Immoral Traffic Act is an offence of which only a male 
person can be guilty. "There is, however, no legal bar to the conviction of 
a female for the abetmant of an offence under Section 6, Sub-section (1) 
when the facts justify it. If the legislature had intended to make females 
incapable of abetting the above offence it would have stated so in unmis- 
takable terms. 

Where a female was the owner of an undivided half of the house in which a 
woman was leading the life of a prostitute it could not be held that that 
fact could amount to abetment of an offence under Section 6(1) of the 
Calcutta Immoral Traffic Act on -the part of the former. Padmamoni 
Dasi v, King-Emperor 

Burden of proof — Pardanashin ladies—Dispositions by. 

Dispositions of property by a pardanashin lady are prima facie not binding 
upon her unless it is established that she knew and understood thoroughly 
the meaning and effect of the document, tbe onus projandi being upon 
the party setting up. the document : 

Held, upon the evidence, that the plaintiff-respoadent had discharged the 

, onus. Sheoparsan Singh v. Munshi Narsingh Sahay... 


s. 


Burmese Buddhist Law—Property of married persons—Gift of lettetpwa ' 


property by wife without consent of husband—Validity of such gift, 

A gift by a Burmese Buddhist wife of the Zeteipwa property of herself and 
her husband without his consent amounts to a valid transfer of her share 
and interest in the property gifted. 

Semba: The-husband and wife in a Burmese Buddhist marriage do not 
hold the property as joint tenants, but as tenants-in-common, and 
accordingly either patty to ihe marriage is competent.to alienate or other- 
wise. dispose of his or her own interest in such property . without the 
consent, express or implied, of the other. 
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PAGE. 
Burmese ‘etc. —(Contd. ). 
"The Burmese Buddhist Law in regard to the three kinds of Bids 
(letietpwa, payin and hnapason) acquired by either or both of the spouses 
before or during marriage, discussed. U.Pe. v. U. Maung Maung 
Kha’ ` "es X 497 
Burden of proof—Suit by landlord to recover rent under Kabuliyat—Tenant 
' . denying obtaining possession ; see Landlord and tenant... - 72 
23— —— òf proof on the propounder of will—Testator, a, free and volintary 
agent—Propounder active in the making of will—Propounder received the 
largest share of benefit ; see Probate 189 
Burmese Buddhist marriage—Property of married persons, MS of ; see 
"+ Burtiiése Buddhist Law " vs 497 
Calcutta Police Act, Sec. 54A—Posecution, what to prove ; set Penalty ... 96 
Calcutta Suppression of Immoral Traffic Act, Sec. 6(1)—Female, if can 
be convicted for abetment ; see Brothel ET "ex 435 
— — ; Sec. 6(1)—Male person 
“alone liable to be punished ; see Brothel gie 435 
aa ae na, Sec. 6(1), abetment of 


offencé-under—Undivided half of a house in the ownership of a woman— 

Other half in the ncm of a Prostitute—Woman, it E see $^ 

Brothel 435 
Card or right of membership, or- the sale proceeds thereof, i pe in the 

Official Assignee for the benefit of the general body of creditors—Bombay 

Native Share and -Stock Brokers’ Association—Insolvency of selene 

member ; ses Insolvency S 592 
Charge— Relinguishment made by widow in favour of Freie one 


sequent Ekrarnama by reverstoner to pay a certain sum monthly for the 
maintenance of the widow—Property liable for maintenance not specified 
but stated in general terms—Agreement, if creates a valid charge — 
Bona fide purthaser for value without notice—Charge, if enforceable 
against such purchaser—Transfer of Property Act (IV of 1882), 
Secs. 39, 40, 100. 

In order tó make a property security for payment of money, there should be 
some expression to signify that the property is liable for such payment 
and for that purpose the property must be specified and not described in 
general terms. 

* A charge cannot be created on a future contingency, 

Whether a transaction creates a charge or not, isto be gathered from the 
intention of the parties as expressed in the contract. 

A charge is not enforceable against a purchaser for value without notice. 

The maintenance of a Hindu widow is not, until it is fixed and charged on 
her deceased husband's estate by decree or by agreement, a charge on 
such estate which can be enforced againsta bonafide purchaser of such 
estate for value without notice. 

K the owner of a share in Towzi No. 33 of the Pabna Collectorate died 
leaving the plaintiff as his widow and his two sons, one by the plaintiff 
and the other by a predeceased wife, who is the defendant No. 1 Dinesh. 
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Charge—(Conid.). 
While K's property was in poesession of his said two sons, the plaintiff's 
son died leaving her as his heir. Thus the plaintiff and Dinesh became 
entitled each to an 8 annas share of the property and were in such posses- 
sion. In 1300 B. S. the plaintiff executed a deed of relinquishment in 
favour of Dinesh, by which she gave up her possession of the property left 
by K to Dinesh on the ground that she was old and infirm and unable to 
manage it. In that document there was no reservation of any right by 
the plaintiff. It was intended to accelerate the succession of the rever- 
sioner Dinesh. In 1301 B.S. Dinesh ‘executed a document termed 
'Ekrarnama for maintenance’ by which after reciting ` the relinquishment 
of the plaintiff share in the property under the deed of 1300 B. S. 
Dinesh promised to pay to the plaintiff a Mashohara or allowance of 
Rs, 10a month for her life. It provided: “Now besides the above- 
named property (Towzi No. 33) you have also relinquished in my favour 


other immoveable properties which you owned and possessed. For this” 


1 do hereby promise by this deed of agreement to pay you Rs 10 per 
month as desired by you in lieu of all those properties for your main- 
tenance.......0<-e- IfI do not pay the maintenance money amicably you 
will be entitled to realise the same by a regular suit by putting in auction 
all those properties and in case the entire amount -in arrear is not realised 
Hessen by the sale of my other properties moveable: andi immove- 
able : s E 
Held, that reading both the documents—the deed of veliicdhinent and the 
Ekrarnama—it cannot be said that the properties which the plaintiff relin- 
quished in favour of Di&esh would remain liable for-her maintenance. 
Mohini Debi v. Purnasashi Gupta is sv. 
———, if can be created on a future contingency ; see Charge... ase 





Charge : : Ve we 
^Civil Procedure Code, Sec. 2—Public Officer—Common manager apea 
under section 95 of ‘the Bengur Tenancy Act; see Suit, maintain- 
ability of : € 
—, Sec. 2(12)—Mesne E E esos. of property 








not enforceable against a purchaser for value without notice; see 


198 
198 


procured as a result of fiduciary relationship and by undue influence and . 


fraud —Possession obtained under conveyance—Liability to account for 
rents and profits as from date of conveyance and not merely from date of 





rescission ; see Conveyance -— m 
; Sec. 11—Matters in dispute, not raised by the plaint, 
but put in issue and decided by the Court ; see Res judicata ius 





; Sec. 11, not exhaustive ; see Res judicata - 
—— , Sec. 47—Application for realisation of balance of 
decretal amount under O. 34 R. 6 of the Code of Civil Procedure—Décree 
under mortgage suit for sale and decree for moneys paid to receiver 
appointed under mortgage decree to meet the demands of the landlord— 
Amounts paid to receiver, some under the orders of the Court and some to 
preserve the estate from sale ; see Execution ene " 





4u 
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Civil Procedure Code, Sec. 47—Application for realisation of balance of 
decretal amount under O. 34 R. 6 of the Code of Civil Procedure—Decree 
under mortgage suit for sale and decree for money paid to receiver 
appointed under mortgage decree to meet the demands of the landlord ; 
see Execution 


—————— ——-, Sec. 47— Application to set aside execution sale—. 


Decree-holder receiver purchasing in execution without informing Court 
that he was a receiver appointed in respect’of said property ; ; see Execu- 
tion sale 








—— , Sec. 47-—-Benami transaction ; see Benamidar 
—7-, Sec. 47, if bar—Defence raising a point which should 
have been raised in tho execution proceedings ; see Benami ... 

; Sec. Ro—'Act' in ‘in respect of any act pupating 
to’, is used in generic sense ; see Suit, maintainability of 

















‘under section 95 of the Bengal Tenancy Act—Common manager executing 
a mortgage—Mortgagee suing the succeeding manager on the mortgage 
bond—Notice necessary ; see Suit, maintainability of 

——, Sec. 80—Suit against Secretary of State for India i in 
Council and suit against a public officer, distinction between ; see Suit, 
maintainability of i 





— 


, Sec. 93—Suit instituted by persons having an interest 
in the trust —Sanction of Local Government necessary Consent in writ- 
ing ; see Suit, competency of T um 

a ——— , Sec. ico—Finding of fact—Gift or sale; see 
Pre-emption 


— 








ees Sec. 100—Finding of fact, based on wrong allocation 
of onus—Finding not bised on positive evidence ; see Landlord and 
tenant 











tency ofappeal to Privy Council by Commissioner of Income Tax ; see 
Income tax 








——, Sec, 110—Value of subject matter—Suit tor rent and 
for damage valued less than Rs 10000—Grant of certificate for leave to 
appeal to Privy-Council on the ground that the case was of recurring 
liability and that the capital value of the annual rent more than 
Rs. 10000— Special leave to appeal ; see Landlord and tenant d. 


M, Sec. 115— Decision of District Judge on application 
under Proviso to section 88 of the Bengal Village Self-Government Act ; 


` 


see Revisión vus A. 


ne ——, Sec. 145—AÀ pplication to enforce a registered security 
bond against the surety ; see Limitation fd 





- , Sec. 151—Application for realisation of balance of 
decretal amount under O. 34 R. 6 of the Code of Civil Procedure—Decree 
under mortgage suit tor sale and decree for moneys paid to receiver 
appointed under mortgage decree to meet the demands of the landlord, 





——, Sec. 8o0—Suit against common manager appelated 


——, Sec. 109(c) —Income Tax Act, Sec. 66A—Compe- - 


PACE, 


85 
82 


575 
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Civil Procedure Code—(Contd.). 
either under the orders of the Court or not—Recoupment; sce 
Execution ees 





——, Sec. 151 O. 41 R. 19—Appeal dismissed for default 

of payment of initial deposit in High Court—Application for restoration 

of appeal—Court-Fees Aot, Arts. 4 and 5, not applicable ; see Court-fee... 

—, 0. I R. 8, requisites of—Interests must be same ; see 
Suit, maintainability of € bes 

MM —— —--, 0. 1 R. 9—Dismissal of suit for E 
parties, when justified ; see Contribution 





; O. ar R. 17—Preliminary scrutiny of formalities 
refers to formal requirements of Rr. 11 to 14 of O. 21 ; see Execution 

— ———— (Act of 1908), O. 2r R. go application under— 
Application against a dead person—Substitution made after 30 days 
from the date of knowledge of sale—Bona fide mistake—Limitation. 














An application for setting aside a sale in execulion of a rent decree was 
made by a mortgagee from the tenant under O. 21, R. 90 Civil Procedure 
Code against the original decree-holder who died a year ago. The appli- 
cant as alleged came to know of the sale on 28th August 1929 and applied 
for setting it aside on 3rd September, 1929. On -19th November, 1929 
the applicant brought the widow of the deceased decree-holder on 
record : i | 

Held, that the application made on 3rd September 1929 wasa competent 
application as the same was made under a bona fide belief that the decree- 
holder was alive and assuch the application was within time although 
substitution was actually made on 19th November, 1929. Sreemati 
Sailabala Dassi alias Sreemati Sailabala Chowdhury v. Kali- 
pada Banerjee i : 

, O. 21 R.90, application under—Application made 
bona fide against a dead person— Substitution made after 30 days from the 
date of knowledge of sale—Bona fide mistake ; see Limitation 








, O. 34 R. 1—Suit by mortgagee-purchaser for posses- 
sion subject to redemption—Purchaser of equity of redemption—Mort- 
gagee having notice of transfer of equity of redemption ; see Suit, main- 
tainability of e, A 
, O. 34 R. 6—Application for realisation of balance— 
Sale under joint decrees in one execution—Decree under mortgage suit for 
sale—Decree for money paid to receiver appointed under mortgage decree 
to meet the demands of the landlord ; see Execution sse 


; O. 47 R. 7 Sub-R. (1)—Separate appeal from final 
order or decree after the previous one was actually reviewed ; see 





——— 





Review d 
Claim for abated rent made for first time before the Privy Council ; see Land. 
lord and tenant "T iss 
Co-defendants, res judicata asi between—Conditions’ requisite; see 
Res judicata T n: 


345 
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Co-operative Societies Act, Sec. s mue 22 Sub-rule I UNE see 
Award x 

, Sec. ak 22 Sub-rule PET 
Court, ifcan enquire into the competency of award on the ground of juris- 
diction ; see Award - X AP si 

Co-sharer in exclusive possession of property belonging to himself and his 
co-sharer—Presumption—O uster ; see Will ` 

Commissions— Examination of witnesses on Dm a sibar s duty is 
prevent abuses in-*Bainapatra (agreement to sell )—Not necessary that 

. the vendor should have understood all its terms. 

It is imperative that the Court should, in the interests of justice and in the 
exercise of its inherent powers, check abuses in the cross-examination of 
witnesses on commission, when such examination is unduly protracted and 
is wholly irrelevant to the issues raised in the suit. 

It Ig not necessary that the vendor, when executing a bainapztra (agree- 
ment to sell) prepared by his lawyer, should have understood all its terms. 
It is enough if he understood the nature of the transaction and ‘knew he 
was selling his property at a certain price, leaving the details to his lawyer. 
Rajkumar Sen Chowdhury v. Ram Sundar Shaha  ... de 

Compensation—Land Acquisition Act, (Act Iof 1894)—Appeal to Privy 
Council on mere questions of valuation—Award by Collector, when more 
than oue claimani—Apportionment between landlord and tenant— 








——— 


Effect of acceptance of award by ienani— Resullani gain, to Government, | 


In cases arising under the Land Acquisition Act, 1894, the Privy Council 


, Will not, ordinarily, interfere with judgments of the Appellate Court in: 


India merely upon questions of value. 


The Act, in section 11, contemplates that though several persons may be 
interested in the land to bs acquired, the Collector should make but one 
award, setting out (inter alia) the value of the land as fixed by the 
Collector and the apportionment of the value between the various persons 
interested in that land. : 

Where compensation money had been apportioned between the landlord and 
the tenants, and the te nants had accepted the award : 

Held, that the landlord was not entitled to the extra amount which the 
tenants might otherwise have received, and that the resultant gain was a 
gain ‘of the Government or of the Municipality which acquired the land. 
Prag Narain v. The Collector of Agra 

Test for determination—Acquisttion of land - Evidence Aci 
(1 of 1872) 456c. 74— Public document—Letter to Collector forwarding the 
proceedings of a public meeting. 

The true test for determining the amount of compensation which ought to 





be awarded to the proprietor is to ascertain the market value of the land. 


to bs acquired. The land to be acquired is to be valued in the first instance 
including: all interests and the amount so ascertained has then to be 
apportioned amongst the parties interested according to their interests. 

A letter to the Collector forwarding the proceedings of a public meeting 


which was held is not a public document within the meaning of section 74 | 
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À PAGE 
Compensation—Contd.). . f 5 
of the Evidence Act. The Collector of Dacca v, Rai Sarat Kishore 
Bose Bahadur See Ss. 888 
; amount of, true test for determining ; see Compensation TT 558 


Compromise, deed of, between an intending husband and wife (Shia Muham- 
madans)—Immovable property given to woman “restraining alienation. to 
stranger—Nature of deed ; see Muhammadan Law € 510 

o Concurrent findings of fact —Pratties of Privy Council —Conveyance of 
property procured as a result of fiduciary relationship and by undue 
influence and fraud—Possession whether wrongful ab initio—Mesne 
profits—Civil Procedure Code (Act V of 1908), Sec. 2 (12)—Liability to 
account for rents and profits as from date of conveyance and not merely 
Jrom date of recission—Indian Contract Act (IX of 1872), Sec. 65—. . 
Indian. Trusts Act (II of 1882), Sec. 88—Doctrine of Restitutio in . 
integrum. an i 

The question whether a document was procured by undue influence and fraud 
is one of pure fact. 

It is the invariable practice of. the Privy Council not to disturb concurrent 
findings of fact unless it is shown that there has bsena miscarriage of 
justice, or the violation of some principle of law or procedure. 

The defendant who stood ina fiduciary relation to the plaintiff, by taking 
advantage of that relationship, obtained from the plaintiff, on the 25th . 
November 1924, a document conveying to him a valuable estate. The 
plaintiff brought a suit on the 21st February 1927 to set aside the deed 
and for possession and mesne profits : | 


Held, that there being no undue delay in suing, the plaintiff, was eutitled to 
an account of the rents and profits from the date of the deed, when the 
defendant entered into possession, and not merely from the date of the 
institution of the suit. The deed of 25th November 1924 could not be 
regarded merely as a contract voidable at the option of the plaintiff, but 
good until avoided. It was in effecta conveyance of the property, and .- 
undue influence and fraud being established against the defendant, his 
possession gua the plaintiff must bs deemed wrongful ab initio (within 
the definition of mesne profits in section 2 clause 12, of the Civil Proces 
dure Code). The party defrauded, i. e., the plaintiff, having elected to: 
rescind the document, was entitled, both under the statute law.(Contract 
Act, section 65 and the Trust Act, section 88) and on general principles of 
equity, to bs restored as far as possible to his former position as if the 
transaction had been void from the beginning. E 

Case-law discussed. 

The words “or when a contract becomes void ” in section 65 of the Contract 
Act are sufficiently wide to cover the case of a voidable contract which 
had been avoided. ^ 

Decree of the Chief Court of Oudh varied. Satgur Prasad alias Bhalya 
Hari Saran Das v. Mahant Har Narain Das En 255 

—————————- findings of fact, when disturbed by ‘Privy “Council ; see 
Conveyance an eT 255 
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PAGE, 

Consideration, if necessary, to constitute an agreement ; see Agreement — ... 377 

Construction of deed of endowment : see Endowment ia e 26 

Contingent interest explained ; see Possession, suit for wee z 205 
interest or ownership—Spes successionis ; see Possession, suit 

for e i 205 


Contract—Specific Relief Act (I of 1877), Sec. 15. proviso—Specific Raver: 
ance of contract of lease—Negotiations not leading to final contract— 
Specific performance not clatmable in respect of part of contract. 


Plaintiff negotiated with the appellants, who were only 12 annas co-sharers 
in three plots of land to take a lease of the whole lands, and ultimately 
the appellants executed a document in the plaintiff’s favour, in respect of 
the whole 16 anna share in the lands, reciting the selami payable by the 
plaintiff and fixing the annual rent : 

Held, on the evidence, that the document was no more than heads of a — 
proposed agreement and could not b2 construed asa final'and uncondi- 
tional contract by the appellants to give the plaintiff a lease of the whole 
16 annas share, irrespective of the consent of the remaining 4 annas co- 
sharers. The whole negotiations proceeded on the footing that all the 
co-sharers would consent io the proposed lease of the entire 16 anna 
Share in the lands, and as the 4 annas co-sharers refused their consent, 
there was no concluded contract of lease at all, and the negotiations 
simply fell through. 

Held, further, (assuming there was a binding obligation on the appellants’ 

part to lease their own 12 annas share in the lands), that the plaintiff was 

not entitled, under the Specific Relief Act section 15, as read with the 
proviso, to insist on specific performance of the appellants 12 annas share, 
inasmuch as he (the plaintiff) did not relinqnish all right to compensation 
for the deficiency (i. e. for the 4 annas share). Rai Promatha Nath 

Mittra v. Goshta Behari Sen "46 

—— — Act (IX of 1872), Sec. 25, Sub-Sec. ((1)—'! Between Aube TUAM 

in a near relation to each other "—Grant of perpetual annutiy out of 
love and affection —Dum casta condition, not implied—Grant not affected. - 
by grantees subsequent unchastity—Conversion of Christian lady to 
Hinduism and her marriaye, according to Arya Samaj rites, witha 
Bhumihar Brahmin, validity of. 


In 1909 the plaintiff, a Christian, became a convert to Hinduism, adopting 
the name of Sita Devi, and on 3nd May 1909 she was married according 
to the rites of the Arya Samajsect to the defendant, who was by birth 
a Bhumihar Brahmin. 


On the 18th July 1917 the defendant executed a registered deed, whereby, 
in consideration of love and affection, he granted to the plaintiff, the said 
Sita Devi, described in the deed as his wife, "and her heirs, executors, 
administrators and assigns ", perpetual annuity of Rs. 15,090 charged 
upon specified immoveable properties. 


In a sult brought by the plaintiff in 1923 claiming a declaration of her right 
under the deed and for payment of arrears, ` 
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Contract—(Conid.). 

Held, (1) That the deed was not a contract afall but was both in form 
and substance a gift for which no consideration was necessary. 

(2) (Leaving open the question whether the marriage of the parties was 
valid under the Hindu Law), that the reference to the plaintiff in the deed 
as the wife of the defendant was merely descriptive, and the grant of 
the annuity was not in any way conditional upon the existence of a valid 
marriage, 

(3) That there could be no implication of a dum casta condition in the 
deed and therefore that it was not affected by the plaintiff s subsequent 
unchastity. 

(4) That “there was no evidence to vitiate the gift on the ground of misrepre- 
sentation by the plaintiff or of mistake or ignorance of the defendant. 

(5) (Obiter) . The grant bzing in writing and registered and expressed to 
be made ont of " love and affection "', it could also be upheld as a contract 
within the meaning of section 25(1) of the Indian Contract Act, 1872 the 
words “ between parties standing in a near relation to each other’ in the 
Sub-section being applicable also to persons who had lived together 
openly as husband and wife for a number of years, even though their 
marriage might have been invalid. Maharaja Kumar Gopal Saran 
Narain Singh e. Sita Devi ` 

Contract Act, Sec. 25 Sub-Soc. (1)—'' Between parties sending in a near 

relation to each other '’—-Parties living openly as husband and wife— 
Grant of perpetual annuity out of love and affection ; see Contract 


IE ue ; Sec 25 Expl. (1)—'Gift actually made'—4Jfashaharafatra ; 
see Agreement 








— 





=, Sec. 2 5 Proviso—Hashaharapatra ; see Agreement 


», Sec. 28—Restriction, if valid—Mashaharapatra ; 
Agreement 





sec 





, Sec. 65—Conveyance of property procured as a vesult of fidu- 
clary relationship and by undue influence and fraud—Party defrauded 
elected to rescind the document, without undue delay—Possession obtained 
under conveyance wrongful ab initio ; see Conveyance A 
, Sec. 65—'Or when a contract becomes void'; if covers the case 
ofa voidable contract which had been avoided ; see Conveyance ix. 
Contract of carriage under railway receipt—Right given in the railway receipt 
of re-weighment and re-calculation of charges at the place of destination— 
Railway Company demanding what was due upon re-weighment at the 
place of destination—Railway Company refusing to re-weigh in the pre. 
sence of the consignor ; see Damages P 
Contribution—Transfer of Property Act (IV of 1882), Sec. _ njaran 
of—Meaning of the term “ incumbrance ’’—Civil Procedure Code (Act V 


of 1908), Order 1, Rule 9-—Non-joinder of parties, dismissal of suit for, 
when justified. 





The word “incumbrance” in section 82 of the Transfer of Property Act, 


1882 (as it stood b2fore its amendment by Act XX of 1929) is a term of 


wider connotation than “mortgage”. Under section 82, to arrive at the 


bas 
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Contribution—(Conid.) 


value for contribution purposes of each of several properties on which a 
particular mortgage is secured, the amount of ail prior incumbzances upon 
ı such properties must be ascertained and deducted. Where properties A, 
B and C are all made security for one mortgage, if property A is subject 
toa prior incumbrance jointly with propeities X, Y and Z, the rateable 
share to be attributed to property A under the prior incumbrance must 
necessarily be assessed in order to ascertain its value for the purposes of 
the mortgage. 
On a claim for contribution, where the plaintiff had failed to bring all the 
parties concerned on the record and the suit was in consequence dismissed 
by the trial Judge, held, by the Privy Council, that, in the circumstances, 
the suit was rightly dismissed, as it was not merely a question of` non- 
joinder of parties (Order 1, rule 9, Civil Procedure Code) and the defect 
could not be remedied by bringing the necessary parties on the record. 
Judgment ofthe High Court (7. L. R. 50 All. 569) reversed. Faquir 
Chand v. Aziz Ahmad Khan 271 
Conveyance of property procured as a result of. fiduciary relationship and by 

undue influence and fraud—Possession wrongful ab initio—Mesne profits ; 

see Conveyance 255 
Conviction, order of, if to be set aside—Charge offends against the provisions 

of section 233 of the Code of Criminal,Procedure—Forgery of whole book 

specifying three particulars of forgery ; see Forgery se 349 
Court-fee—<Application for restoration—Appeal dismissed for default—Non- 

payment of initial deposit—Application with a court-fee of Rs. 2, if 

competent —Cigil Procedure Code (Act V af 1908), Sec. 151, O. 41 R. 19— 

Court Fees Act (VII of 1870), Articles 4 and 5. 

An appeal was dismissed for default of payment of initial deposit in the 
High Court and a rule was issued upon an application filed on a court-fee 
of Rs. 2, Question arose whether such an application was competent or 
whether ín view of the Full Bench decision of this Court in the case of 
Fatimunnessa v. Deoii Peishad the application should be one for 
review : ; 

Held, though order 41 rule 19 of the Civil Procedure Code may not apply 
in its terms to such a case that rule read with section 151 of the Civil 
Procedure Code would enable an application of the present nature to be 
entertained and articles 4 and 5 of the Court Fees Act do not govern such 
an application. 

In the Code of 1908, the definition of “ decree ” expressly excludes an order 
for dismissal for default. Srimati Hari Dassi Debi v. Sajani Mohan 

. Batabyal 314 
——— — — Application under section 105 Bengal Tenancy Act (VIT of 1885) 
in respect of 39 tenancies groupcd together for settlement, and enhance- 
ment of rent and excess rent and also for correction of entries as 
regards the jama by incorporation of the hajat -with jama—Last relief 
comes under which section—Scope of sections 105 and 1054, Bengal 
Tenancy Act—Court-fees payable on applications under sections 105, 
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I034—Government notification and sot Court Fees Act to be followed— 
Grouping of tenancies done under Government rules—Its purpose— 
Court-fee to be used, when the apptication is under section 106, Bengal 
Tenancy Act—Proper Court-fee in cases of separate reliefs asked for 
against different tenants. 


Where an application purporting to be under section 105 Bengal Tenancy 
Act was made in respect of 39 tenancies by grouping them in accordance 
with Rule 60(4) of the rules framed by the Bengal Government under the 
Bengal Tenancy Act, and claiming the following reliefs viz. (i) settle- 
ment ot fair and equitable rent, (ii) enhancement on the ground of rise in 
prices, (iii) excess rent for excess area and (iv) correction of entries in the 
record of rights in respect of the jama by incorporation of the hajat with 
the jama recorded and a court-fee of 12 annas for each Khatian, that is, 
39 times 12 annas were paid on the application and on objection to the 
amount of court-fee by the Assistant Settlement Officer a court-fee of 
Rs. 20 more was paid on the said application and when the matter came 
up on appeal to the Special Judge, the latter directed that the proper 
court-fee payable on the application should be 12 annas for each tenancy 

‘involved and an ad valorem court-fee not exceeding Rs. 20 on the valu- 
ation to be put on the relief asked for in respect of each tenancy : The 
matter thereupon came up to High Court in revision : 


Held, that reliefs Nos. (i) to (iji) as claimed come wholly within the scope 
of section 105 but the relief No. (iv) must come either under section 105A 
or section 106 and for the present purpose it should bo taken to come 
under section 105A (f). 


That with regard to the court-fees on applications under sections 105 and 
105A one is to be guided by Government Notification No. 6954 L. R. of 
the arst July, 1922. (published in the Calcutta Gazette of the 26th July, 
1922, Part I) irrespective of the provisions of the Court Fees Act, and the 
said notification is to the effect that if an application is made in which 
several parties have or have been joined a stamp of 12 annas should be 
put for each tenant, which has been interpreted to mean each tenancy. 

But if an issue is raised under section 105A, then in addition to the above 
stamp, a stamp of the amount of ad valorem fee chargeable under the 
Court Fees Act should be put subject to a maximum of Rs. 20 in respect 
of each tenant as mentioned in clause (a) and not on each application. 

That the grouping of several tenancies in one application under sections 105 
and 1054 has been done under the Bengal Government Rules Part III, 
Rule 60(4) and such grouping is allowed only when a number of tenants 
under the same landlord in the same village make a joint application for 
settlement of rent or are joined as defendants in the same proceedings 
under a similar application by the landlord, "The grouping is allowed for 
the purpose of convenience and not for any fiscal or other purposes. 
The Government notification contemplates one tenancy andis intended 
to levy a court-fee of annas twelve in case of One tenancy irrespective of 
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Court-fee—(Contd.). 
whether it forms the subject of one application or is one of a group of 
tenancies covered by one application. 

That if the matter be considered to come within section 106, the Govern- 
ment notification under that section is to the effect that the fee charge- 
able on one application under section 106 is not to be calculated under 
clause 3, article 17, schedule If of the Court-Fees Act, which fixes the 
amount of court-fee for suits for declaration, but should be the amount of 
ad valorem fee chargeable under Art. I Sch. J of the Act. Ina case 
where the amount of sach ad valorem fee is less than Rs. 20 itis to be 
stamped according to valuation put on the relief sought, subject to the 
above maximum. 

That where separate reliefs arc asked for against a number of tenants and 
different amounts are mentioned, which are to be added to their respective 
rents ad valorem court-fee should be paid according to the relief sought 
in respect of each particular tenancy in addition to 12 annas for each 
tenancy. 

That to value the relief in such cases for the purposes of court-fee, justice 
would be done by holding that the capitalized value should be ten times 
the difference between rents admitted and claimed in view of the provi- 
sions of section 7(ii) of the Court Fees Act. Srimati Charusila Dassi 
v. Muzaffar Sheikh s 

payable on application under section 105 of the Bengal Tenancy 
Act—Application made in respect of 39 tenancies ; see Court-fee 
—— — —— payable on application under section 103A of the Bengal Tenancy 
z Act—Application made in respect of 39 tenancies ; see Coui t-fee 
Court-Fees Act, Arts. 4 and 5—Application for restoration of appeal dis- 
missed for default of payment of initial deposit in High Court; see 
Court-fee 
Court of Wards—Power, exercise of—Object of powers; see Suit, maintain- 
ability of si 
——— ; if can contract on behalf of Government in such a way as to 
undertake to clear the debts of the disqualified proprictor’s estate within 
a certain time ; see Suit, maintainability of 
, jurisdiction exercised by ; see Suit, maintainability of 
Court should check abuses in the cross-examination of witnesses on commis- 
sion—Examination unduly protracted and is wholly irrelevant to the 
issues in suit ; see Commission m 
Criminal breach of trust—Falsification' of accounts ; see Joinder of charges ... 
Criminal Procedure Code, Sec. r95(1) (a)— Court'—Appeal to Governor- 
in-Council, heard by member in charge ; see Forgery fe ‘ic 
, Sec. 231—Alteration of charge after commence- 
ment of trial—Accused, if can recall or re-summon and examine any 
witness who may have been examined ; see Joinder of charges 
penne —— ——-, Sec. 233—Forgery of whole book—Transit 
pass—Specification of three particulars of forgery—Charge, how framed ; 
see Forgery en 
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Criminal Procedure Code, Sec. 234— Trial of two or more charges of crimi- 

nal breach of trust ; see Joinder of charges 
, Sec. 254, if mandatory and applicable to Presi- 
dency Magistrates ; see Warrant case m" s 
, Sec 276, Proviso—Persons present, meaning 
of—Persons within the precincts of the Court building; see Jury, 
empanelling of a ET 
; Sec. 423 (2)— Direction to jury as to legal pre- 
sumption in favour of veracity of witnesses, if misdirection ; see 
Evidence 











————,, Sec. 476—Remedy open toa person aggrieved ; 
see Trial, bar of 

——— ———, Sec. 488, application under, if maintainable— 
Agreement between husband and wife fixing the amount of maintenance ; 
see Jurisdiction see see 








—— ——— — ang See. 526—Magistraie’s refusal to adjourn not 
justified and contrary to the provisions of the pe e 
Criminal Procedure Code, Sec. $37 ; see legality 


——————, Sec. 526—Trial includes judgement also; see 
Hlegality ise ni 
————— maar, ( Aet V. of 1898), Section 5:6(8)— Effect of its 


provisions—Notification of intention to apply to High Court given on 
the date fixed for arguments and judgment— Refusal to grant adjourn- 
ment if an illegality or irregularity curable under Section 537 Criminal 
Procedure Code—If ‘trial’ in Sectioun 526 Criminal Procedure Code 
includes judgment as well—Fowers of High Court under Section 435 
Criminal Procedure Code, when to be used. 

The position created by Scction 526 (8) is amazing, one effect being that 
no accused person can be convicted except with bis own consent. No 
discretion is given to the Court by the section. If the accused notifies 
his intention to make an application to the High Court for transfer, the 
trial must be adjourned immediately. There is no limit to the number of 
such notifications which may be given during the course of any trial. 

The only discretion given in the Section is to a Sessions Judge under Sub- 
section (9) and the only safeguards against abuse of the process of the 
Court are provided in Sub-sections (5) and (6A). These are, however, 
illusory. 


Where after the close of the defence, a case was adjourned to a particular 
date for argument and judgment only and on that date the defence pleader 
for one of the accused alone filed a petition for adjournment under 
Section 526(8) and no reasons were given in it and the Magistrate rejected 
the petition on the ground that the trial was finished, the arguments and 
judgment forming no part of it : 

Held, that until any amendment is made by the Legislature the meaning of 
trial in Section 526 must be held to include the judgment also. 

Held further, that the Magistrate's refusal to adjourn was not justified and 
was contrary to the provisions of the section but it was only an irregu- 
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Criminal Procedure Code—(Contd.). 
larity which could be cured by applying the provisions of Section 537 
Criminal Procedure Code. 
The powers of Revision which the High Court has under Section 435 
Criminal Procedure Code are discretionary and should not be exercised 
where the notification for moving the High Court was mala fide, 


History of the section traced, necessity of amendment of the section indi- 
cated and the cases on the subject discussed. Neamat Sha v. Hanu= 
man Buksh Agarwalla is 

——————— ———— ——, Sec. s26(8)—Safeguards against the abuse of 
the process of the Court ; see Illegality - ae 

- —, Sec. 537— Magistrate's refusal to adjourn not 
justified and contrary to the provisions of section 526 of the Code ; see 

Illegality 





————, Chap. XXI, if and where applicable to Presi- 
dency Magistrate ; see Warrant case - 
Damages—/ndian Railways Act (IX of 1890), Sec. 55—Railway Oui 
—Re-weishment, right of—Contract of carriage under railway 
receipt. 
Under the contract of carriage contained in the railway receipt the 
Railway Administration reserve to themselves the right of re-weighment 


and re-calculation of charges at the place of destination and in such : 


case the right of collecting before the goods are delivered any amount 
that might have been omitted or under-charged. 


*Aconsignment of goods was sent from a station under a railway receipt 
in which the weight of the consignment was shown as 107 maunds upon 
which weight the freight was to be paid. When the consignment arrived 
destination station the weight, on re-weighment by the Railway Company 
was found to be t40 maunds. The plaintiff firm when informed of this 
increase in weight requested the Railway Company’s servants to 
have a fresh re-weighment in their presence and this the Railway Com- 
rpany refused to do : 

Held (1), that having regard to the fact that under the contract the 
Railway Company were entitled to re-weigh and having regard to the 

. finding that they did reweigh they were entitled to demand what was due 
upon re-weighment, 

(2) Thal under section 55 of the Indian Railways Act, the Railway 
Company were entitled to demand that delivery should be taken by 
the plaintiffs firm on payment of the actual freight without further 
re-weighment. 

(3) Refusal to re-weigh by the Railway Company is not a refusal to give 
delivery. 

(4) There was no legal liability on the defendant company to comply with 
the demand to re-weigh in the presence of the plaintiffs’ firm. The 
Bengal Nagpur Railway Company Ltd. v. Messrs Ravan 


Desai so mm 
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Damages, Suit for—Risk Note Form B —Misconduct of railway sareants— 
Intimation of breach on the line not prompily sent—Sale of goods 
consigned without notice to the consignes. 

Several bundles of mangoes were consigned from a station on the line of 
the Madras and Southern Marhatta Railway on the 28th, 29th, 3oth 
and 31st July for despatch to Howrah. When the four consignments 
reached Baitarani Road Station on its way to Howrah it was found that 
they could not proceed any further on account of a breach on the line 
ofthe railway. The Station Master of Baitarini Road Station, a station 
on the Bengal Nagpur Railway, thereupon sold the four consignments 
without giving any notice of the sale'to the consignee. The breach 
on the line occurred on the night of the 29th July. The defendant 
railways pleaded Risk Notes in Form B and alleged that as there was 
no misconduct on the part of their servants they were protected. It was 


proved however that although the breach had occured on the night of 
the 20th July the Bengal Nagpur Railway Company never sent any 
intimation of the breach on the night of the 39th to the sending or to the 
delivering stations : 

Held, that although there was no misconduct on the part of the servants of 
tbe Railway Company as regards the first two consiguments there certain- 
ly was misconduct on the part of the servants of the Railway Company 
as regards the last two consignments inasmuch as had prompt steps been 
taken these consignments would certainly not have been despatched 
by the route on which the breach had occurred. The Bengal Nagpur 
Railway Co' was accordingly made liable for the loss of the last two 
consignments. 

Held further that the Railway should have given notice to the con- 
signee before selling any one of these consignments. S. Wazir 
Mohammad v. Bengal Nagpur Railway Co. Ltd, ... 25 

Daughter, gift to, by will for maintenance—'Malik'—Nature of estate; see 
Possession, suit for 


—— — ——, gift to, by will for maintenance— Nature of estate ; see Possession, 
suit for 
Debts, bad, deduction for, when allowable ; see Income tax vis € 
Debtor’s inability to pay debt—Prima facie proof—Inference~F urther 
evidence, if necessary ; see Adjudication. AC 
Decree, execution of Martgage of one-sixth share of an selene: 
Allowance in perpetuity charged upon immovable property— Mortgage 
decree for sale against mortgagor as also persons interested in the 
equity of redemjtion—Validity of such a decree, if can be challenged 
by judgment-debtors other than the mortgagor—Question as regards 
saleability of the mortgaged property if can be raised in execution, 
Under a document of 1871 a £an&ha or allowance was created payable to 
one B and his male descendants in perpetuity and certain immoveable 
properties were charged for the payment of the said allowance. One-sixth 
of the said allowance was mortgaged by defendant No.1 and it was 
alleged by the plaintiff in the present suit that the mortgage had been 
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Decree—( Cond. ). 

effected to meet certain legal necessities and to discharge certain antece. 
dent debts. Sons of defendant No. 1 were subsequently added as defendant 
No. 3-5 on the ground that they were interested iu the equity of redemp- 
tion. The suit was decreed anda final mortgage decree, was eventually 
passed against defendants Nos. 1, 3-5 in respect of the mortgaged 
property. The defendants Nos. 3-5 objected to the execution under 
Section 47 Code of Civil Procedure on the ground that the Court had no 
jurisdiction to make a decree as against these defendants and the tankha 
which was sought to be sold was inalienable : 

Held, that this was not a case in which a simple decree for money is being 
sought to be executed against the property which the judgment-debtors 
claim as being inalienable. So long as the decree stands the appellants 
who were parties to it cannot challenge its validity in the execution 
proceedings, either on the question as to the security that was tobe sold 
or on the question of the saleability of that security, 

Held further that the decree being a decree for sale and in respect of 
specified properties no question as regards the saleability of these proper- 

ties can be taken in execution. Lala Tripati Prakas Nandy v. 
Biseswar Lal Marwari 


———— obtained by a Benamidar, can be executed by true owner; see Benamidar i 


— , validity of, if can be challenged by judgment-debtors other than the 
mortgagor judgment-debtor—Mortgage of allowance in perpetuity charged 
upon immovable property—Mortgage decree for sale against mortgagor 

e as also against persons interested in Lhe equity of redemption ; see Decree, 
execution of aes 
, validity of, if can be challenged in execution proceedings —Saleability 
of securily ; see Decree, execution of 

Decrees,’ execution of—Mortgage suit for ire Appoinimeni. of receiver 
under the terms of decree—AÀ mount paid for the preservation of property 
front sale—Decree recovered on such amount; see Execution... «i 

Decree-hoider receiver, if can purchase in execution sale without obtaining 

f leave from Court;*informing it that he was a receiver appointed in respect 
of the said property—-Sale not an irregularity but illegal; see Execution 
Sale 





—, remedy of—Payments made to receiver appointed under mort- 
gage decree to meet the demands of the landlord, without being ordered 
by the Court ; see Execution a , 

Dedication to Idol, whether complete or partial , see Endowment ae 

— to Idol, if real—Members of settlor's family are nominated 
Shebaits—Shebaits to be remunerated out of the income of the property ; 
see Endowment 

Deed, construction of—Deed, a deed of gift —Graat of perpetual annalty out of 
love and affection ; see Contract E 

; construction of—Grant of perpetual annuity out of love iod affection — 

Grant not affected by grantee's subsequent unchastity ; see Contract... 


———, execution of, if constitutes valid endowment ; see Endowment n 
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Delivery, refusil to give—Refusal tore-weigh by the Railway Company— 
Railway Company in the Railway receipt reserving to themselves the right 
of re-weighment and re-calculation of charges at the place of destination — 
Demanding what was due upcn-reweighment by the Railway Company ; 
see Damages is T 

Devise of ancestral separate BODEN School ; see Possession, 
suit for i m 

Discharge, order of—Provincial Insolvency Act (V of 1920), Secs. 4I, 42— 
Insolvent unsuccessful in trade—Order of discharge—Fower of Court 
under Sec. 4i—~After-acquired property, condition as regards. 


Merely because an insolvent was unsuccessful in trade, it cannot be said 
that it has arisen from circumstances for which he can be justly held 
responsible and section 42 of the Provincial Insolvency Act was never 
intended to apply- to a case of this sort. 


Under Section 41 of th» Provincial Insolvency Act, it is open to the Court 
granting a discharge to the insolvent to impose any condition as regards 
after-acquired property, The Firm of Prayag Shaha Saheb Ram v. 
Dwijapada Roy 

Disposition by /Will—Ancestral separate property: —Mitakshara School ; see 
Pesan: suit for 

by Will, if affected by adoption by widow after testatot’s death — 

Mitakshara School—Adoption contemplated at the time of execution of 

Will ; see Possession, suit for 


District Judge, nature of power conferred on, to review the decision of the 
Union Court—Reconsideration of evidence—District Judge, ifand when 
can reverse the decision of the Union Court on a pure question of fact; 
see Revision E 

Divorce—TIntention that it should not b». genuine—Husband’s dl inten- 
tion ; see Mohammadan Law 

——— Sunni Muhammadan governed by Hanafi Law—Wife, it to bae SE 
when appropriate words are pronounced—Talak bain; sce Muhammadan 
Law = ast 

——  —— Validity and effectiveness, if affected by husband's mental intention 
that it should not bz a genuine divorce ; see Muhammadan Law 

~————- in irrevocable form—Children by wife after divorce T ihc see 
Muhammadan Law B d 

in irrevocable form—Subsequent treatment of wom as wife and 





acknowledgment of children as legitimate, effect of—Legitimacy ; see 


Muhammadan Law we - 

Irrevocable, irrespective of iddat-~Talak 5ai5—Bidoat form; see 
Muhammadan Law 

Document, if procured by unduc influence and iaud Question: of fact; see 
Conveyance 

—, unregistered, admitted without AE that the 

document was invalid and inoperative, if can be taken in the Privy 

Council ; seg Registration f 
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Document, user of, what amounts to—Indian Penal Code, Sec. 471; see 
Trial, bar of is 
——, which is a mere statement or recital of a fact, dos not require 
registration—Reg istration Act, Sec. 17(1) (b) ; see Limitation m 
Enactment, if can be cut down in its meaning by the preamble; see Riparian 
owner 4 ES e 
'Endowment— Execution of deed, not sufficient —Essentials—Subsequent acts 
and conduct — Members. of settlor’s family to be nominated shebaits— 
Shebaits to be remunerated out of properiy— Dedication, whether com- 

plete or partial. 

A mere execution of a deed, although it may purport on the face of it to 
dedicate property to an Idol, is not enough to constitute a valid endow- 
ment. It is necessary to the validity of a deed of endowment that the 
executant should divest himself of the property dedicated. Whether he 
has done so or not is to ba determined by the subsequent acts and conduct 
of the party or parties. The mere fact that the members of the settlor’s 
family are nominated shebaits and that they are to be remunerated out of 
the income of the property is no ground whatever for holding that the 
dedication is not real, provided that the remuneration is reasonable having 
regard to the income of the property. In all these cases, the question is 
dependent for its solution on evidence to be adduced by the parties. 

The question whether a dedication to an Idol is a complete or a partial one, 
may be decided on the construction of the document. The Court should 
not construe the deed upon the basis of one clause only without adverting 

s to the other terms and clauses and without taking into consideration the 
provisions of the document as a whole. , 

The question is this: Whether any beneficial interest. is reserved to any 
person and, if so, what is the nature and extent of the beneficial interest 
so reserved? Js ita mere charge or trust in favour of the Idol or whether 
the property alleged to have been dedicated is property which is descen- 
dible to the heirs of the settlor ? If it is the latter, then it is only a partial 
dedication, that is, a dedication of property alienable and partible and 
heritable in the ordinary way but subject to a charge in favour of the Idol. 
Sree Sree Iswar Lakshmi Janardan Jiu v Khitish Chandra 








Singha ii 
——— — ——, deed of, construction of ; see Endowment zv 
—-—— — ——, valid— Executant to divest himself of the property dedicated— 

Subsequent acts and conduct of the party or partiés; see Endowment... 

; valid, constitution of—Execution of deed ; see Endowment Sex 
, valid, what constitutes ; see Endowment is A 


English Income Tax Act, decisions on, if useful guides on the construction of 
the Indian enactment : see Income tax 

Estoppel—Decree-holder, if precluded from claiming the blinds of dpa. 
money by payment to puisne incumbrances—Decree on adjustment— 
Payment made in violation of the terms of the decree ; see Execution 

S —-—-—-— — Mimansapatra between mot' er ard adopted son ; see Fossession, 

suit for 
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Estoppel, doctrine, essence of—Right to the Government pru Notes ; 
see Will 7 

—— —-——, if can ba pleaded by a defendant claiming through a person through 
whose concealed fraud the plaintif was kept in ignorance of his real 
rights ; see Will 5 

Executant of deed of endowment to divest himself of the Property ‘dedicated — 


Test—Subsequent acts acd conduct of the party or paities ; see Endow- 
ment 4 


m 


Execution— Application, maintainability of —Lecree on mortgage and decree 
for money paid as rent to. superior landlord by mortyagee—Application 
Jor execution of two deciees in one application—Sale held under such 
application —Apbication for execution for balance under O. 34 R. 6 of 
the Cole of Civil Procedure (Act V of 1908) —Civil Procedure Cole, 
Sees 47, 151— Payments made under Court's order. 


In a mortgage suit for sale in which the mortgagor and certain puisne 
mortgagees were impleaded as defendants, a decree was passed. Under 
the terms of that decree, receivers were appointed, but they were unable 
to make proper collections or to pay the rents due and the plaintiff 
advanced monies to the receivers under orders of the Court to enable them 
to meet the demands of the landlord. 


À separate decree was obtained by the plaintiff in another suit for amounts 
which she had paid on account of rent. 


These two decrees were put in execution, both together, in Execution Case 
No. 58 of 1927. Objection to this course was taken but was over-ruled. 
In the application for execution both the mortgage decree and the money 
decree were mentioned as the decrees under execution, and the amounts 
for wbich execution was asked for, consisted of two main items, namely 
Rs. 3069 together with interest covered by the separate decree and 
Rs, 28809 together with interest as due on the mortgage decree. On the 
6th February 1928, the sale was held and the decree-nolder herseli was 
the purchaser. The sale was confirmed on the 25th August, 1928. On 
the 24th. November 1928 possession was delivered to the plaintiff as 
auction-purchaser. The plaintiff on the 1st October, 1928, made an appli- 
cation under O. 34 R. 6 of the Code of Civil Procedure and claimed there- 
in to recoup herself out of the collections in respect of following items : 
(I) Under the decrees which she had obtained with interest. (This 


included the balance of the amount decreed in mortgage suit and pay- . 


ments which she had made tothelandlord on account of rent for the 
mortgaged properties and for which she had already obtained a decree); 
(II), amount advanced on account of Sadar rent on 11th February, 1928 ; 
(III) amount advanced to receivers under orders of the Court from 11th 
April, 1924 to 19th April, 1928, and (IV) amount paid into Court for rent 
on 20th September, 1928. 

Held, thatso far as item No. I, was concerned, section 47 of the Code of 
Civil Procedure was applicable as the amount was covered by the decrees, 
which were under execution. i 


rr 
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PaGE, 
Execution —(Condd.). 

Tbat as -regards other items, the decree-holder herself having been the 
auction-purchaser and no third party having inlervened, the adjustment 
sought for, (namely, to realise as a receiver of the Court the rents) might 
be regarded as an adjustment by way of execution by the appointment of 
a receiver and so fell under seclion 47 0f the Code of Civil Procedure, 
Section 151 of the Code of Civil Procedure was also applicable to such a 
case, 

Where payments were made under Court's order, the Court was bound to 
see that the plaintiff was recouped and no wrong was done to her bya 
party to the cause. 

'That the plaintiff would get only principal amounts so advanced, unless 
interest was agreed upon. In the absence of Court's order having provided 
for interest, no interest should be allowed. 

That if payments were made on account of rent due to the superior landlord 
or on any other account, without there having been any order of the Court 
in regard to them, the decree-holder should bring a separate suit, 


That the decree-holder was precluded from claiming the balance of mortgage 
amount by her payment to puisne incumbrancers. Satish Chandra Das 
v. Srimati Soudamini Das Gupta e il ay 1 


Application for execution—Preliminary scrutiny of formalities 
and Registration—Subsequent application for amendment, if can be 
entertained—Civil Proeedure Code (Act V of 1908), Order 21, Rr. 11, 

Y 12, 13, 14, 17- 

Preliminary scrutiny of formalities under the provisions of R. 17 of 
order XXI Civil Procedure Code refers to formal requirements of Rr. 11 
to 14 of the said order. 





A decree was passed in September 1916 in favour of two decree-holders 
afainst three judgment-debtors which was affirmed on appealon the 4th 
June 1918. After some infructuous execution proceedings both the decree- 
holders died. The appellant, on the allegation, that he had succeeded as 
an heir to the rights under the decree presented an execution petition and 
obtained an ex parte order substituting him as decree-holder. Notices 
under order XXI rule 22 Civil Procedure Code was issued but was not 
served. The execution petition was then dismissed. On the and June 
1930 within 3 years of that order another application for execution ' was 
made-but objections were raised by some of the judgment-debtors and 
before the application was disposed of, the appellant made an application 
praying that the petition dated the and June may be amended by correct- 
ing a statement therein to the effect that he had become entitled by 
substitution, and substituting the statement that he had become entitled 
by survivorship : - * 

Held, that the application for amendment in the present cases is in form as 
it does not fall within the scope of rules 11 to 14 of. order XXI Civil Pro- 
cedure Code aud rule 6 of the said order is no bar to entertainment of such 
an application, Nourangilal Marwari v. Srimati Charubala Dasi... 538 
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Execution, application for—Subsequent application for amendment, if can be 

entertained ; see Execution as Eus 
—— of decree— Decree, if can bs questioned —Decree on mortgage of 
share of allowance—Allowance, inalienable, objection ; see Decree, execu- 





tion of vee ide 
——— —— of decree— Objection as to saleability of property, if can be taken — 

Decree for sale of certain specified properties ; see Decree, execution of ... 
— of decree —Validity of decree, if challenged—Saleability of secu- 
rity ; see Decree, executiou of xis vee 
of deed, if constitutes valid endowment; see Endowment a 
Execution proceedings—Objections by judgment-debtor, dismissed for 

default —]f bars same objections in subsequent execution proceedings or 








subsequent stige of the same execution proceedings - Decision at one 
stage—If can be questioned at a later stage—Res judicata—General 
principles of law—Civil Procedure Coda (Act V of 1908), Section 151, 
Section 47, O. XXI, R, 66. 

Where objections of a judgment-debtor have been dismissed not on the 
merits but upon the ground that the judgment-debtor was in default, the 
dismissal of such objections would not bs a bar to the judgment-debtor 
taking the same objections in subsequent execution proceedings, and this 
principle will equilly apply with regard to objections of this character 
which may be taken at a subsequent stage ofthe same execution pro. 
ceedings. 

The doctrine that a decision at one stage of the execution procéedings can- 
not be questioned ata later stage of the proceedings proceeds not upon 
any ground of res judicata under Section 11 of the Code of Civil Proce- 
dure but upon general principles of law, for if it were not binding there 
would be no end cf litigation. 

A petition of objection filed by the judgment-debtor in an execution pro- 
ceeding was dism'ssed for default of appearance on the part of the judg- 
ment-debtor. The judgment-debtor then made an, application under 
Section 151 of the Civil Procedure Code, setting out the circumstances 
under which he was absent when his objections were taken up for con- 
sideration. This application was also dismissed for default. The judg- 
ment-debtor thereafter madea fresh application under Section 47 and 
Order XXI, rule 66 of the Civil Procedure Code in which he reiterated 
some of the objections previously taken and took certain other new objec- 
tions, This application was also dismissed on the ground that it did not 
lie in view of the previous objection having bzen dismissed in the pre- 
sence of the opposite party and also upon the ground that new objections 
would bə barred by rule of constructive res judicata. 


Held (1) That the order passed on the application. under Section 151 of 
the Code was not a right and proper order. 


.(2) That on no conceivable principle the new objections in the last petition 
under Section 47 and Order 21, rule 66 pf the Ccde could be barred by 
reason of the previous objections which were different, having been 


dismissed. 
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Execution procedings—(Cont4.). 
(3) That when new objections will in any case have to b2 heard and dis- 
posed of on the merits, the previous order of dismissal ought not to con- 
clude the previous objections. 


(4) Thatthere was nothing io prevent the subsequent petition, though 
made under Section 47 and Order 21, rule 66 of the Code, being regarded 
as a second application under Section 151 of the Code, on which the Court 
could act for the purpose of reconsidering its previous order of rejection. 
Akhoy Kumar Kar v. Krishna Chandra Saha f T 


Execution sale—Decree-holaer whois clso seceiver appointed by Court in 
possession of the property—No special leave taken by the Receiver to bid 
at the auction-sale—Property purchased by the decree-holder Receiver— 
Sale, if can be upheld—Second appeal, if competent. 


A person in a fiduciary position, having special means of knowledge ought 
not to be allowed to buy or bid for the property without the leave of the 
Court, and this doctrine does not depend on the fact of undue knowledge 
but merely on the probability of it The general principle which should 
guide the Court is that nobody must allow himself to get into a position 
where his interest conflicts with his duty. The Court should carry out this 
principle not by examining each particular case and weighing the details 
of the conflict between interest and duty but by certain prohibitions with 
regard to persons who hold positions in which a conflict might arise. 


A decree-holder was appointed receiver under Order 40 Rule 1 of the Code 

of Civil Procedure in respect of certain properties. He took the permis- 

" sion of the Court to bid for and purchase the properties as required by 
Order 21 Rule 72 of the Code. But he did not apply for obtaining any 
leave from the Court, informing it that he wasa receiver appointed in 
respect of the said properties. He then puschased the properties at the 
auction-sale : 

Held, applying the rule in Nugent v. Nugent that the sale cannot be upheld 
as the omission to take special leive of the Court was not merely an 
irregularity and as such it vitiated the sale. 

Held further, that Section 47 Civil Procedure Code was applicable to the 
present application for setting aside sale and as such a second appeal to 
this Court was competent. Sm. Jiteswari Dasi v. Sudha Krishna 
Mukherji 

Execution sale, application to set aside—Application under O. 21 R. go Civi 
Procedure Code made bong fide against dead person—Bona fide mistake— 
Substitution made after 30 days from the date of. knowledge of sale ; see 





Limitation es 
Executor, appointment as, before 1870, effect of ; see Possession, suit for 
——, title of— Probate, effect of ; see Hindu Will m e 


— — —-., title of, whence derived ; see Hindu Will 

ofa Hindu Will made in the Mofussil and not osen by the 
"Hindu Wills Act, 1870, powers of—Probate and Administration Act, 
Sec. g0— Probate not taken ; see Hindu Will 
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Evidence—Jndian Evidence Act (Act I of 1872), Sec. 11, Scope of—Relevancy 
of evidence—Evidence of preparation—Evidence otherwise relevant, not 
rendered inadmissible by Section 54 of the Indian Evidence Act— 
Omission to produce material witness by the prosecution, effect of —Sury, 
if can ke asked to make legal presumptions in favour of veracity of 
witnesses—Verdict of the jury, when can be interfered with by the High 
Court. i 

Where in a cbarge under Section 9 (f) of the Arms Act evidence was 
admitted to the effect that the witness had seen the accused to show a 
revolver, similar in size to that exhibited in the case, to another co-accused 
and further the Sub-Inspector of Police was allowed to prove that the said 
witness had reported the above incident to him : 


Held, that the evidence of the witness was relevant by reason of Section 11. 


of the Indian Evidence Act even if it is assumed that it was not relevant 
under Section 14. 

Held further, (1) That he was seen showing the revolver to a companion 
with whom it was suggested he was conspiring to commit dacoity would 
be relevant as evidence of preparation. 

(2) That if evidence is otherwise relevant it is not rendered inadmissible by 
reason of Section 54 of the Evidence Act merely because it shows bad 
character or the commission of offences other than the offence with which 
the accused is charged. 


That the omission to call material witnesses by the prosecution deprives the 
defence of opportunities of eliciting from the absent witnesses facts that 
may discredit the prosecution case and where such omission prejudices the 
accused the question about the propriety of directing a retrial arises. 

That the jury cannot be asked to make any legal presumptions in favour of 
veracity of witnesses, though it is open to the Judges to warn juries against 
rejecting testimony for no reason. 

That the direction to the jury as to legal presumptions in favour of veracity 
of witnesses cannot be made a ground for allowing an appeal unless such 
direction has caused prejudice to the accused. 


That before the High Court can interfere with the verdict of the jury, the 
Court must be reasonably satisfied that not only has the Sessions Judge 
misdirected the jury but that his misdirection has caused the jury to come 
to a conclusion which is in fact wrong. Saroj Kumar Chakravarty v. 
King-Emperor its 

———-~-— further, if necessary— Debtor’s inability to pay debt— Prima facie 
proof ; see Adjudication 

Evidence Act, Sec. 11—Evidence of preparation ; see Evidence . 

—————, Sec. 11— Evidence otherwise relevant, not rendered inadmis- 

sible by section 54 of the Evidence Act ; see Evidence 


E wee 








; Secs. 41, 91—Probate authenticates executor's right and dis- 
penses with proof of the exccution of the Will; see Hindu Will 


—— see 





; Sec. 74— Public document—Letter to Collector forwarding the 
proceedings of a public meeting ; ses Compensation 
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PAGE, 
Fact, findings of, concurrent, when disturbed by Privy Council; s2e Convey- 
ance on eee 355 
——, question of—Document, if procured by undue influence and fraud; see 


Conveyance i T ene 255 
Falsification of accounts, offence of, if of same kind with an offence of crimi- 
nal breach of trust ; see Joinder of charges Se zn III 


Family arrangement—Award made by arbitrator—Reference to arbitration by 
Muhammadan mother as de facto guardian of minor children—Scheme of 
distribution of property followed and acted upon fora long period ; see 








Muhammadan Law i. ET 157 
arrangement—Mimansapatra bstween mother and adopted son; sze 

Possession, suit for es Ns 205 

— —— arrangement, what is ; see Possession, suit for A A 205 

———— arrangement, when valid and operative ; see Hindu widow ... asi 283 

arrangements favoured in Courts of Equity ; see Muhammadan Law  ... 510 
Females, if can be convicted for abstment of an offence under section 6(1) of 

the Calcutta Suppression of Immoral Traffic Act ; sze Brothel si 435 
Findings of fact, concurrrent, when disturbed by Frivy Council ; see Convey- 


ance sea ies 255 
Forgery—Jndian Penal Code (act XLV of 1860), section 30—Tratisit. pass, 

if a valuable security—Forgery of whole boot specifying three particulars 

of forgery—Charge, how to be framei—Criminal Procedure Code (Act V 

of 1898), Secs. 233, 195—Appeal to Governor-in-Council—Heard by 

member in charge— Court, 


* R was granted a lease of a certain Government Cane Mahal for 3 years the 
consideration b2ing a sum of Rs. 14100 to be paid by the lessee in six 
equal instalments on dates given in the lease. It was stipulated in the 
lease that for breach of any of the conditions it shall be liable to be can- 
celled at the discretion of the Conservator of Forests. There was a further 
clause in the lease that no cane purchased or otherwise obtained from the 
lessee shall b2 exported without a pass from the lessee duly written up, 
books of such passes tobe supplied to the lessee free of charge. Under 
the rules made by the Assam Government by virtue of powers conferred 
by the Assam Forest Regulation, 1891, a transit pass is prepared in qua- 
druplicate by means of carbon papers, one is given to the purchaser of 
canes, one is handed over to the transporting authority, one is sent to the 
Divisional Forest Officer and one “is kept in the transit pass book which 
serves as a counterfoil for the purposes of checking, On the 11th Decem. 
-ber 1926 R requested the Forest Officer to supply him with additional 
permit and pass books, He received a supply of permit books but was 
told that transit pass books would only bə sent in after payment of the 
instalment due on December 2cth 1926. R failed to pay the instalment 
and the result was that the lease was cancelled with effect from February 
14th 1927. R thereupon filed a petition requesting the Conservator to 
rescind the order of cancellation and he wanted to make out a case that 
on account of the failure of the Divisional Forest Officer to supply him 
with a fresh book he bad been unable to dispose of his canes and so pre« 
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Forgery-—(Contd.). 

vented from getting the money required for payment oí the instalment 
due. The petition however was rejected and the order of cancellation was 
upheld. R then preferred an appeal to the Governor-in-Council against 
the order of the Conservator of Forest. This petition was referred to the 
Member of the Executive Council in charge of the Forest Department, 
who after an enquiry into the matter dismissed the appeal but the member 
in charge called upon R to show cause in writing why he should not be 
prosecuted in respect of various entries which showed signs of fraudulent 
alterations. A formal charge was then entered at the Shillong Police 
Station. The charge as finally amended was as follows:—'" That you 
fraudulently or dishonestly used as genuine the transit pass book No. S. 
220 (Ex. 5) containing among other forged counterfoils of transit passes 
numbers 78, 81, 100 which book you know and had reason to believe to be 
a forged document etc. Although no formal complaint was made by 
the member in charge, the Senior Magistrate of Shillong took cognisance 
of the case, and convicted R under section 471-465 Indian Penal Code and 
sentenced him to a rigorous imprisonment fora year and a fine of Rs. 500. 
R then appealed to the Court of Sessions and the appeal was allowed. 
Against the order of acquittal the present appeal was preferred : 

Held :—(1) That the charge in its present form offends against the provi- 
sions ot section 233 Criminal Procedure Code. There should have bzen a 
separate charge with regard to each transit pass and it was improper to 
frame a charge with respect to the whole book specifying three particulars 
of forgery in it. 

(2) That although the charge in its present formis not in order, that by 
itself would not be an adequate ground for disturbing the order of convic- 
tion. 

(3) That the original transit pass was clewly a valuable security within the 
meaning of section 30 Indian Penal Code and the offence committted in 
respect of such pass was exclusively triable by a Court of Sessions. 


(4) That the member in charge of the Forest Department who mide the 
enquiry and dismissed the appeal preferred to the Governor-in-Council 
was not a Court and as such section 193 (1) (c) was no bar to the trial of 
the respondent. The Superintendent and Remembrancer of Legal 
affairs Bengal v. Doulat Ram Mudi 

. Gift by a Burmese Budhist wife of the lettetsw2 property of herself and her 
husband without his consent, effect of ; see Burmese Budhist Law 

— — of lettetþwa property by wife without consent of husband, effect of ; see 

i Burmese Budbist Law sae T 

—— to daughter by Will for maintenance—Nature of estate; ses Possession, 
suit for 2 

Government of India Act, Sec. 32, effect of; see Suit, maintainability of. 

Government Promissory Note, share in—Suit for recovery on declaration 
of title ; see Will Is € 

Grant of perpek annuity out of love and affection—Dum casta condition, 
not implied ; see Contract 
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Grant of perpetual annuity out of love and affection—Grant not affected by 
grantee’s subsequent unchastity ; see Contract oe 
Guardian, legal, mother not, of minor children, unless appointed by tbe father 
or by the Court ; see Muhammadan Law 
Guardians and Wards Act—Lengthy enquiry for determiniog the real 
character of property, if legitimate ; see Migration : si. 
~, Sec. 7, requirement of—Guardian of property, 
when to bs appointed ; see Migration avi E 
, Sec. 10 Sub-Sec. (1) Cl. (k)—Minor governed 
by Mitakshara School—Boua fides of the application ; see Migration 
Guardianship, proceeding for—Presumption as to family law, if rebutted ; sec 
Migration T. 
High Court, when can interfere with the verdict of the jury , see z Ev ridence ..- 
Hindu Law—foint fumily—New business stirted by manager—Non- 
liability of minor members—Business not ancestral though started by 
the father as manager. 
In the case of a joint Hindu family, whether governed by the ayakan or 

















the Mitakshara, the father or minager has no power to impose upon a: 


minor member of the family the risk and liability of a new business started 
by him. A business started by the father as manager cannot, if new, be 


regarded as ancestral so as to render the minor members’ interest in the ^ 


joint family property liable for debts contracted in the course of the 
business. The Benares Bank Ltd. v. Hari Narain 


E 


— Sudra illegitimate son, status of— Right of maintenance jat of ; 


joint family property. 

The illegitimate son of a Sudra by a continuous concubine has the status of 
a son and is a member of -the family, and the share of inheritance allotted 
to him is not merely in lieu of maintenance, but in recognition of his 
status as a son and a member of the family. : 

Though not entitled to demand a partition of the joint family property, the 
Sudra illegitimate son is entitled, asa member of the family, after the 
death of his putative father, to maintenance out of the joint family pro- 
perty in the hands of the father's surviving collaterals and co-parceners 
where the father died undivided leaving no separate property and no legi- 
timate son and the Court may award , not only future maintenance for life 
but also, subject to the law of limitation, arrears of past maintenance 
accrued due in the father's lifetime, and may secure such maintenance by 
a charge on the joint family property. : 

Quare, as to the rights of the Sudra illegitimate soa to maintenance out of 
the joint family property where the (ather left separate property or where 
such separate property was not sufficient for his maintenance. 


Case-law reviewed. P. M. A. M. Vellalyappa Chetty v. Mario 


Hindu widow—Relinguishmont, nature of-—Management of property in the 


hands of reversioner-—Family arrangemant—-Bona fides. 

A Hindu widow can at any time relinquish her estate—this having the effect 
of accelerating the estate of. the next heir, "The rule originated with the 
idea of a retirement from the world, or extinction of desire for property; 
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Hindu widow-(Contd.) 
which is tantamount to.civil death, and leads to extinction of rights in 
property, so far as a Hindu widow is concerned. The wish on the part of 
the widow must not be to leave the management in the hands of the 
reversioner for the time bzing; but it must baa surrender of her life 
estate., There must b2 complete surrender or relinquishment of her 
estate.. 

A family arrangement to be valid and operative, must be one concluded with 
the object of settling a dona fide dispute arising out of conflicting claims to 
property, which was either existing at the time, or was likely “to arise in 
future. Bona fides is the essence of its validity. There must be either 
a disputeor atleast an apprehension of a dispute a situation of contest 
which is avoided „hy a policy of giving and taking, or else all transfers or 
surrenders will pass under a cloak of a family arrangement. Joges 
Chandra Khasnavis v. Prasanna Kumar Majumdar ... 2i 

Hindu widow, maintenance of, whena charge on her husband's property; see 
Charge ' ; Us 

Hindu Will— Probate and Administration Act (V of 1881), Sections 4, 14, 
go—Hindu Will in the Mufussil—T estator’s estate vests in the executor 
though probate not taken out—Powers of such executor—Title of 
executor derived from Will, and not from grant of probate. 


The executor of a Hindu Will made in the Mofussil and not governed by 
the Hindu Wills Act, 1870, has the estate of the deceased testator vested 


in him, by virtue of Section 4 of the Probate and Administration Act, 


1881, as from the date of the death of the testator, and he hasall the 
powers conferred on an executor by the latter Act, although he has not 
taken out probate of the Will. Neither the vesting under Section 4 nor 
the power of disposa) under Section go of the Act, is dependent upon the 
grant of probate. B 


In India, as ia England, the title of an executor is derived from the Will, 
and not from probate, though it is probate alone which authenticates his 
right and dispenses with proof of the execution of the Will, etc. (Evidence 

st Act 1872, Sections 41, 91). 


Judgment of the Full Bench (7. L. R. 49 Mad. 261) affirmed. TEOMA 
Venkata Subamma v. Katreddi Ramayya bi 

lliegitimate—Children by wife after divorce—Divorce in irrevocable E ; 
see Muhammadan Law . ^ - PA 
son of a Sudra, if can demand partition of the joint family pro- 

perty ; see Hindu Law m is 
son of a Sudra can demand maintenance, past and future obo 
famiiy property—Father died undivided leaving no separate property and 
no legitimate son—Maintanance miy be secured as charge on joint family 
property ; see Hindu Law — 








son of a Sudra, if entitled to maintenance out of the joint family 
property ; see Hindu Law 
m son of a Sudra, status of ; see Hindu Law 
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Import duty—Sea Customs Act (VIII of 1878), sections 29, 30—' Wholes zle 
cash-frice "= Alternative basis of assessment for purposes of import 
duty— Construction of taxing statute. 

Held, on the true construction of sections 29 and 30 of the Sea Customs Act, 
1878, and having regard to the appellants’ course of business, that the 
import duty on oils imported by the appellants into India should be 
determined on the alternative basis B assessment indicated in Sub- 
section (b) of section 30. 

The words." Wholesale cash price ” are used In sub-s»ction (a) of section 30 
in contradistinction to a " retail price”. 

Sections of a taxing Act are not to bs pressed against the taxpayer beyond 
their plain intendment. The Vacuum Oil Company v. The Secre» 
tary of State for India in Council - «s 

Import duty on oils imported into India, how determined , see Import duly ... 

Inallenability of allowance, objection as to, if can be rais:d in execution of 
decree ; see Decree, execution of Jod 

Income Tax—Indian Income Tax Act, (XI of 1923), Sec. 4, Sub-Sec. (3. 


(VID—" Receipts arising from business ’’—HMoneys receive l as compen- 
PEN L 


sation for loss of agency contracts, whether taxable asr © income, profits 
or gains "—Relevancy of English decisions on construction of Indian 
Act. 

The English and Indian Income Tax Acts not being in pari materia, deci- 
sions of the English Courts are not, as a rule, useful guides on the con- 
struction of the Indian enactment. 

* Sums received by the respondent firm, in the nature of a solatium, for the 
compulsory cessation of certain agency contracts, are not ‘income, profits 
or gaing ” arising from business carried on by them, and they are con- 
sequently not liable to be assessed to income tax. 

The expression “ receipts arising from business" in the exemption clause 
(vii) of Section 4, Sub-Section (3) of the Indian Incoms Tax Act, 1922 
means " receipts arising from the carrying on of business " 

Judgment of the High Court, Calcutta, affirmed, but on different grounds. 
The Commissioner of Income Tax, Bengal v. Shaw Wallace and 
Company a m 

Indian Income Tax Act (XI of 1922), sections 66, 66A4— Civil 

Procedure Code (Act V of 1908), section tog(c)—Competency of appeal 

to Priey Council by Commissioner of Income Tax—Bad debts, deduction 

for, when allowable—Assessce not the sole arbiter to decide whether a 

debt was bad and when it had become bad. 





Although in assessing to income-tax the amount of the profits and gains of 
a year, bad debts of a business are necessarily deductible, they must be 
bad debts incurred in that particular year. For the purpose of computing 
yearly profits and gains, each year is a separate self-contained period 
time, in regard to which profits earned or losses sustained before its com- 
mencement are irrelevant. 

Whether a debt is a bad debt, and, if so, at what point of time it became a 
bad debt, are questions of fact to be determined, in the event of dispute, 
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Income Tax—(Contd.). . 
not by the ifse dixit of the assessee or by the exercise of any so-called 
* option on his part, but by the appropriate tribunal upon a considera- 
tion of all relevant and admissible evidence. 
An appeal by the Commissioner of Income Tax to the Privy Council from 
a judgment of the High Court delivered on a reference made under sec- 
tion 66 of the Income Tax Act, is competent in any case which the High 
Court certifies, under section 66A of the Act and section 109(c) of the | 
Code of Civil Procedure, to bea fit one for appeal to His Majesty in 
Council, as, for instance, where a question of great public importance is 
involved. The Commissioner of Income Tax, Central Proyinces 
and Berar v. Sir S. M. Chituavis ee 
, Sec. 10 Sub-Section (2) Cl. (9)—Exemption as to part of 
profits—'Earned' ; see Incom: Tax. or A 182 
Income Tax Act (XI of 1922), Section 4, Section 10, Sub-Section (2), 
clause 9, Section 42— Assessment under Section 42—Manufacture in 
Joreigh country—Sale in British India—Profits and gains, how to be 
computed. 


ss 








An assessee assessed under section 42 of the Indian Income Tax Actin res- 
pect of a business in which the manufacture of a commodity takes place in 
a-foreign country and the sale thereof takes place in British India is not 
entitled in computing the profits and gains of such business to make a 
deduction representing tbe proportion of profits earned by manufacturer in 
the country of origin. 


By section 4 of the Indian Income Tax Act, the tax is charged upon profits | 
“accruing and arising or received in British India and if any profit is or 
must b» deemed to be of this character, it will not be saved by the circum- 
stance that work was done and money spentabroad in order to obtain it. 
Naturally the cost to the assessees wherever incurred, of producing the 
article, transporling it and selling it must be deducted from the price 
obtained before the balance can be called a profit. 

Section 10 sub-section (2) clause g of the Indian Income Tax Act contains 
no hint that part of the profits will be exempted although they arise or 
are received in British India because they have been “earned” elsewhere, 

The purpose of section 42 sub-section (1) of the Indian Income Tax Act is 
to enact that all profits accruing to a person through or from any business 
connection or property in British India shall be deemed to come within 
the class of profits taxed by section 4 of the said Act. Section 42 sub- 
section (3) shows that profits arising from sale of merchandise exported to 
British India are within the class that has been made taxable under 








section 4. In re: The Port Said Salt Association Ltd. - 182 
—— ;'Sec. 4 Sub-Sec. (3) (VIN—‘Receipts arising from business,’ 
meaning of ; see Income tax 386 


; Sec. 23—Deduction for bad debts, when allowable— 
Assessee not the sole arbiter to decide whether a debt was bad and when 
it had become bad ; see Income tax ju iis 575 
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Income Tax Act, Sec. 42 Sub-Secs. (1) and (3), applicability of; see Income 
tax lon ` ge aga A 
—— aman, ‘Sec. €6A— Civil Procedure Code, Sec. 109(c)— Compe- 
tency of appeal to Privy Ccuncil by Commissioner of Income. Ten see: 
Income tax t à es T NS. 
y English, decisions on, if useful guides on the sosta 
of the' "em ‘enactment ; see Income tax M ai 
Indian Trusts Act, Sec. 88—Restitutio in integrum-- Conveyance of pro- 
perty procured as a result-of fiduciary relationship and by undue influence 





and fraud ; see Conveyance : so 
Indian Penal Code; Sec. 30— Transit passes, if valuable: securities; see 
- Forgery y 
Indian Railways Act, Sec. 55—Railway Company’s right to demand what 
* “was dueupon reweighment—Railway Company in the railway receipt 
reserving to-themselves the right of re-weighment and re-calculation of 
charges at thé place of destination ; see Damages € 
Inference—Engagement with Government to irrigate free. GE water cess— 
Madras Irrigation Cess Act, Sec. 1 Proviso ; see Riparian owner XD 
Inherent power-—Court should check abuses in the cross-examination of wit- 
nesses on commission—Examination unduly protracted and is wholly irre- 
levant to the issues in suit ; ; see Commission 


Insolvency—Bombay Native Share and Stock Brokers’ mo d J | 
vency of defaulting member— Card” or right of membership. or ihe , , 
sale proceeds thereof, whether vest in the Official Assignee for the benefit 


of the general body of creditors. 
Held, that under the Rules of the Bombay Native Share and Stock Brokers" 


Association, the ‘card’ (or right of membership) of a member who has,, 


been declared a defaulter, or the proceeds of sale of the,card, do not, on 


his ingolvency, vest in the Official Assignee for the benefit of the general’ 


body of his creditors. "There is nothing contrary to the law of insolvency 
or to the provisions of section 12 of the Transfer of Property Act in the 
Rules of the Association providing that as and upon the declaration of 
default, the defaulting member's right and interest in the Association 


(whether in respect of his card or otherwise) shall be extinguished and 


come to an end. The Official Assignee of Bombay v. K. R. P. 
Shroft ie i 
Instrument to be registered under section 17(1) (b) of the Registration Act; 
see Limitation sts 
Interest, payment of, by one of the debtors, if and when saves limitation 
agsinst his co-debtor ; see Limitation — ' T oa 


Joinder of charges—foint trial of charges under sections 409 and 477A of 

"the Indian Penal Code (Act XLV of 1860)—Jf permissible under sec- 

tion 234 of the Code of Criminal Procedure (Act V of 1898)—Provisions 

' of section 231 Criminal Procedure Code—If leave any. discretion to the 
Magistrate. 

An offence of criminal breaċh of trust is not of the same kind as an offence 

^. of falsifitátion of accounts. Therefore the trial of two or more charges of ' 
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Joinder of charges—(Contd.). 

criminal breach of trust cannot legally be joined with two or more charges 
of falsification of: accounts under section 234 of the Code of Criminal 
Procedure. / 

That in a case of an alteration of a charge atter the commencement of the 
trial the accused shall be allowed to recall or resummon and examine any 
witness who may have been examined. The provisions of section 231 
Criminal Procedure Code in this respect are mandatory and no discretion 


545 
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is left to the trying Magistrate. Nagendra Nath Sen Gupta v. The . * 


King-Emperor zn 
Joint family—New business started by father or Danke NE liability of 
minor members— Business not ancestral though started by the father as 
manager ; see Hindu Law — E 
Jote, meaning of ; see Possession, suit for Ai 
Judgment-debtor’s objection dismissed for defaul = Judgmont-debtor; if can 
take same objection in subsequent execution proceedings or in subsequent 
stage of the same execution procceding ; see Execution proceeding se 
Jurisdiction—Cri mina! Procedure Code (V of 1898), Sec. 488—Agreement 
between husband and wife fixing the amount of maintenance—Such ' 
agreement, if ousts the jurisdiction of the Magistrate to entertain appli- 
cation under section 488 Criminal Procedure Code. 

The mere fact that there is an agreement between the husband and the wife 
that the amount of maintenance should be so much per month and that 
such an agreement is enforceable in the Civil Court cannot take away the 
jurisdiction of a Criminal Court to entertain proceedings under section 488 ' 
of'the Code of Criminal Procedure on a complaint made by the wife. Any- 
thing short of a decree entitling tho wife to miintenance is not sufficient 
to take away the jurisdiction of the Magistrate. Srimati Saraswati 
Debi v. Narayan Das Chatterjee A 

Jury, enpanelling of—Criminal Procedure Code (Act V of 1898). “Section 556 
second proviso— Persons ‘present’, meaning of —Empanelling of jury. 

Persons who are within the precincts of the Court building (though not 
present within the actual court-room) either because they have been 
summoned for other cases or by mere chance are persons ' present” 
within the meaning of the second proviso to section 276 Criminal Proce- ` 
dure Code. 

Eighteen jurors were summoned out of which eleven failed to appear. OE 
the remaining seven oné was successfully ‘objected to on behalf of the 
accused. The other six jurors were not objected to. The Position there- 
fore was that there were six jurors competent to serve leaving a deficiency 
of three jurors. This deficiency was made up by selecting. two special 
jurors who were summoued in another case and one special juror who 
happened to be present in court premises. Both the prosecution and the 
defence had no objection to any of the nine persons chosen ; 


Held upon a review of the authorities that there was no defect in law in 
the method followed in empanelling the jury in this case and the trial: 
which proceeded was quite in order. israllv. The King-Emperor 
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Jury, ifcan makeany legal presumption in favour of veracity of witnesses; ` 


see Exidence 


Landlord, suit by. to recover rent under Kabuliyat—Tenant denies obtaining ' 


possession—Landlord to prove what ; see Landlord and tenant 


Landlord and tenant—Confrmatory Kahuliat, construction of—Thi&a 
Mokhra lease, meaning of—No provision for re-entry—~Permanent 
Tenancy. 


A confirmatory Kabuliat stated as follows : Ti hat in respect of the demised 
lands a yearly fixed rent of Rs. 6 had bæn agreed upon and that the 
tenant was obtaining a Patta or leasa hiba motra. That the executant 
would pay year by year into the landlord's office the said yearly, rent 
according to certain instalment as specified in the Kabuliat. If there was 
default in paytneat of any one instalment the tenant undertook .to pay 
interest thereon at the rate of a half anna per rupee per mensem. If in 
the matter of the payment of rent default was made and difficulties were 
raised, the landlord would be entitled without obtaining an istafa or 
relinquishment from the tenant to evict the tenapt or to let out the lands 
by settling the same with fresh tenants and to take legalsteps for the 
recovery of the arrears of rent as might bs due with interest thereon as 
also expenses incurred in Court against the tenant or in the event of his 
death against his successor-in-interest. It is also stated in the Kabuliat 
that without thelandlord's consent trees could not b» cut down or new 
tanks dug and the tenant would not bs able to transfer the lands by sale 
or mortgage and that if such sale or mortgage took place the same would 

* not be valid and binding on the landlord and that the landlord would be 
entitled to recover damages from the tenant or his successor-in-interest. 


The record-of-rights did not record any permanent right in favour of the 
tenants and the present rental was Rs. 6-3 annas but it was not explained 
how and when the rental in question came to be enhanced from Rs. 6 to 
Rs. 6-3 per year. 

Held : (1) That the word thicka in the context in which it appears clearly 
indicates the creation of a tenancy and that the word ‘motra’ in the 
context in which it appears and having regard to the provisions in the 
Kabuliyat taken as a whole imports that the rent had bsen fixed in 
perpetuity. 

(2) That theslight increase in therent would not by itself destroy the 


permanent character of the tenancy if as a matter of fact it was of that. 


. character. 
(3) That the fact that there is provision for the eviction of the tenant on 
` default of payment of rent cannot be held to militate against the perma- 
nent character of the tenancy nor do the other provisions in the Kabuliat 
relating to the cutting down of trees or digging of new tanks and the pro- 
vision against sale or mortgage affect in any way the permanent character 
of the tenancy in the absence ofa clause for re-entry. Bhabataran 
Pahari v. Trailakya Nath Bag TA RUM 
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Landlord and tenant— Civi! Procedure Code (Act V of 1908), section 110— 
Value of subject-matter in Court of first instance below Rs, 10,000— 
Onus probandi on landlord to show that he had put ths tenant in posses- 
sion —Claim for abated rent, mado for first time before the Priay Coun- 
cil—Finding of fact, when based on wrong allocation of onus, not final 
and binding under section 100, Civil Prosedure Code—Plaintif when 
not tn possession, cannot sue for a mere daar ako of right—Specific 
Relief Act (10f 1877), section 42, proviso. < 

A suit by the landlord for rent and damages for one year was valued in the 
Court of first instance ‘at Rs. 2048-14-0. In second appeal the High 
Court dismisssd the suit but granted a certificate under section 110 Civil 
Procedure Code, for leave to appeal to the Privy Council, son the ground 
(inter alia) that the case was of a recurring liability and that the capital 
value of the annual rent was more than Rs, 10,000. At the hearing of 
the appeal before the Board, a preliminary objzction was taken that the 
appeal was incompetent. Their Lordships (Lord Thaukerton, Sir Fohi 
Wallis and Sir George Lowndes) held thit, having regard to the recent ~‘ 
decisions of the Board, leave to appeal was not properly granted by the 
High Court, but that, under the special circumstances of the case er 
would grant special leave to appeal. ^ 

In a syit by the landlord to recover rent under a Kabaliyat, yere there is 
no dispute as to the identity of the subjects let, but the tenant denies that 
he ever got possession, the oaus is on the landlord to prove that he has ^ 
discharged his obligation to put the tenant in possession before hecan. 
enforce the tenant's obligation to pay rent. 2 

The landlord must not onty show that the tenant is in possession of the 
subjects of the lease, but that such possession was attributible to the lease 
or might be so. . 

Where it was found that the tenant had not bzen given possession under 

ı the Kabuliyat of the whole 16 annas share of the land thereby lel, but 
that he admittedly got possession of 7 annus share therein : 

Held that the plaintiff-landlord, though not entitled to recover the full rent 
as claimed, was entitled to an abated rent in respect of the 7 annas share. 
Claim for abated rent, though made by the plaintiff for the first time 
before the Privy Council, was allowed .and case remitted to the High 
Court to determine the proper amount of the abatement. 

Where the first appellate Cour, on a wrong allocation of the onus probandi, 
found that the tenant got possession of all the land of the Kabuliyat : 

Held, that the finding not being bassd on pcsitive evidence, was not final 
and binding under section 100, Civil Procedure Code. ? 

A person in possession of property miy sue fora declaration of his right 
and confirmation of his possession, under section 4a-cf the Specific Relief > 
Act, 1877, but if he is not in possession ani requires an order for posses- 
sion a claim to a mere declaration of 1izht is not competent, vide the 
proviso to the section. Jogesh Chandra Roy v. Emdad Meah- IT 72 

Land Acquisition Act, cases under—Privy Council will not ordinarily inter- . 


fere merely upon questions of yale ; see Compensation e: Sof 318 
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Landlord to recover proportionate share of rent—Tenant admitting possession 
of part of the land demised ; see Landlord and tenant E ise 72 
Lease—Lessce agreeing to pay orem ut revenue, cesses and other pubii 
demands—Covenant as to liability for damages for non-payment— 
Breach of covenant—Payment by lessor—Assignment of 1ight by lessor— 
Right, nature of ; see Assignment e. 152 
Transfer of Property Act (IV of 1882), Sec. 117 Lease in respect of 
agricultural lands—Registered Instrument, if necessary. 
A lease in respect of agricultural lands comes under the operation of sec- 
tion 117 of the Transfer of Property Act and as such a registered instru- 
ment is not at all necessary under the law, A verbal settlement is sufficient. 








Giribala Dasi c, Dwarka Nath Mistri . i Ves 312 
Legacy, if contingent —Legacy given after a life estate; see will aes 420 
— given after a life estate, if contingent ; see Will ws ae 420 
Lense in respect of agricultural land, if to be under registered instrument— 
Verbal settlement, if valid ; see Lease 312 
Lettetpwa property—Gift by a Burmese Budhist wife, effect ofi see Büriness z 
Budhist Law ES 497 
Life estate with vested reminder in heirs, if permissible in. Shia Schoo! ; 3 see 
Muhammadan Law 510 


Limitation—Civil Procedure Code, (Act V of 1908), Sec. bis udis Lini- 
tation Act (IX of 1908) —Security Bond—Application or suit to FUMUS, 
Limitation applicable. 

Held, that on its true construction, an application under section 145 of the 
Civil Procedure Code, 1908, to enforce a registered security bond against 
the surety, was well within time under the Indian Limitation Act, the 
period applicable being three years if the application was properly an 
application in the suit, or six years if the application should have been 
made by independent suit. 

Quaere, whether the proper procedure was to proceed by independent suit. 
Raja Raghunandan Prasad Singh v. Raja Kirtyananda Singh 
Bahadur $e swe 413 


Indian Limitation Act (IX of 1908), Section 19, explanation 1, 
Articles 142, 1d¢—Indian Registration Act (XVII of 1908) Sec- 
tion 17(1) (b)—Chota Nagpore Encumbered Estates Act (VI of 1876), 
Section 12-A—Gift without sanction of Commissioner—Void aliena- 
tion—Limitation runs forthwith when alienor discontinues possession— 
Petition recognising title in the alienor—Necessity for registration— 
Meaning of “declare” in Section 17 of Registration Act—Mere state- 
ment or recital of a fact: 

The owner of an impartible estate made a gift, in June 1909, of a portion 
of the estate in favour of his second wife who thereupon entered into 








possession. The alienation, bing made without obtaining the previous 

sanction of the Commissioner, was void ab initio under Sub-section (3) of 

Section 12-A of the Chota Nagpore Encumbered Estates Act, VI of 1876. 

The allenor died in February 1924, and his successor-in-title brought the’ 
: present suit in February 1925 to recover possession from the alienee 
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Limitatlon—(Cond.). 


Held, that ıt was not a case of adverse possession falling within Article 144, 

ofthe Limitation: Act, but one ot discontinuance of possession within 

Article 142, and that limitation ran forthwith from the date of the aliena- 

tion in 1909. 

Held also, that a petition filed by the alienes belore the Commissioner in 

March 1916, praying that sanction ba accorded to the original deed of 

gift or that a fresh grant may be ordered, was a sufficient acknowledg- 

ment of liability for the purpose of saving limitation under the Limitation 

Act, Section 19, as read with Explanation r, inasmuch as the petition 

recognized that. the title to the property was in the alienor, and not in 

herself, the alience. i 

Held further, that the document was not itself one which created or 

declared any right-or title in the alienor but merely acknowledged asa 

fact that such right was his, and did not, therefore, require registration 

under Section 17 of the Indian Registration Act. 

Held, accordingly, that the suit, being brought within 12 years of the 
acknowledgment, was well in time. 
Aninstrument to come within Section 17 (1) (b) of the Registration Act 

must ia itself purport or operate to create, declare, assign, limit or extin- 

guish some right, title or interest of the value of Rs. 100 or upwards in 

immoveable property. . 

The word “declare in Section 17 of the Registration Act, by reason of its 
juxtaposition with the words " create, assign, limitor extinguish,” hasa 

somewhat restricted mzaning, and implies a declaration of will i.e, . 

something which in itself creates'a right or title. A document which isa 

mere statement or recital of a fact, does not “ declare" a right or title in 

the sense intended by Section 17 and does not require registration. 

Thakur Bageshwarl Charan Singh e. Thakuraln Jagarnath 

Kuari i vse ai 136 

Indian Limitation Act (IX of 1908) Sch. ly Article 182, 
clause 2—" Where there has been an apbsal "—Appeal dismissed as 
being irregular and incompetent—Limitation enlarged even as against 
judgment-debtors who were not parties to the appeal. 

Under the Limitation Act, Art. 182, clause 2, “where there has been an 
appeal, ” time for execution of the decree runs from the date of the decree 
of the appellate Court. The words of the Article are plain and without 
any qualification either as to the character of the appeal oras to the 
parties to it : 

Held, thorefore, that where an appeal irregular in form and insufficiently 
stamped, was dismissed both on the ground of irregularity and upon the 
merits, that -it was nevertheless "an appeal" within the meaning of 
Art. 182, clause 3, and though the judgm2nt-debtors against whom execu- 
tion was now sought were not parties to the appeal, time only ran against 
the decree-holders from the date of the appellate Court’s decree dismissing 
the appeal. ; 

. Emquitable considerations are out of place in the constructioa of the statute of 
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Limlitation—(Contd.). 
limitation, and the strict grammatical meaning of the words must be given 
effect to. Nagendra Nath Dey v. Suresh Chandra Dey : 








tion against his co-debtor. 

Where there are two debtors, payment of interest by one of such debtors 
does not save Jim:tation against his co-debtor whose agent the payer was 
not, ` Jogesh Chandra Saha v. Manindra Narain Chakravarty ... 

—— , Statute of, construction of—Equitable considerations; see 

Limitation 





—-—-, statute of, construction of—Strict Pere) meaning of 
words to be given effect to ; see Limitation 

Limitation Act, Sec. 18—Burden of proof—Means available for coming to 
know of fraud—'Clear and definite knowledge of the facts ; see Will 

-—, Sec. 18—Circumstances under which and the extent to 

which a party may rely ; see Will 

















Will 
—_—- ———— 34 Sec. 18—Fraüd, how constituted ; see Will 
, Sec. 19—Acknowledgm:nt—Petition filed by the dine 
before the Commissioner praying that sanction be accorded to the original 
deed of gift or that a fresh grant may be ordered—Owner of impartible 
property making of gift of a portion of the estate—Alienation void under 


— — 





Sub-section (3) of section 12-A of the Chota Nagpo Encumbered 


$ Estates Act ; sce Limitation 





when saves limitation against his co-debtor ; see Limitation ... "o 
,Sch.I. Art a ika movable PUR: meaning of ; 








see Will - 35 iss 
———— Sch. I. Art. 120—Suit for recovery of half PUT in certain 
Government Promissory Note on declaration of title ; sve Will 
, Sch. I. Art. 123 restricted to suits against executors, 
administrators ; see Muhammadan Law 
, Sch. I. Art. 123; scope of ; see Muhammadan Law 
dnm , Sch. I. Art. 142- -Discontinuance of possession—Invalid 
alienation—Alienee given possession by the alienor ; see Limitation 
, Sch. I. Art. 144—Suit brought by a Muhammadan heir 
against his co-heir to recover his share of immovable property ; see 
Muhammadan Law " 2 
,Sch.I. Art. 144—Suit by a Muhammadan heir against his 
co-heir (elder brother) to recover his share of -immovable property— 























———— 





——-— 


Adverse possession—Possession held by mother on bzhalfof both her - 


sons ; see Muhammadan Law e. ed 
, Sch. I. Art. 182 Cl. (2)—'Where there has been an 
appeal' —Appeal dismissed as being irregular and incompetent—Limitation 





enlarged even as against judgment-debtors who were not partes te to Hie Ab: 


appea | see Limifation 4 4 We 


Payment by one of two debtors—Such payment, if saves limita- 3 


—, Sec. 18—Concealed fraud—Co-sharer remaining ngileni; see 


— , Bec 20—Payment of interest by one of the debtors, if acd 
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Madras Irrigation Cess Act, Sec. 1 Proviso 1—'By virtue of engagements 

with the Government ; see Riparian owner m "T 
—— ———, Sec, 1 Proviso 1—Inference as to engagement 
with Governmerit'to irrigate free of water cess ; see Riparian owner 








————— ——— —-—, Sec. i—Riparian owner if and when liable 
to water cess where the water comes from a river or stream ; see Riparian 
owner E vee 





-~——, Sec, 1—'River,’ when ‘belongs’ to the Govern- 
ment ; see Riparian owner 

Mahomedan Law—Shiz School—Life estate with vested résaludm 1 fn 
heirs, whether permissible—Transfer of Property Act (IV of 1882), 
Sec. ro—Oudh Laws Act. 1876, Sec. 3— Words " malik mustaguil" (per- 
manent owners) in compromise deed, when construed as conferring 
merely a life estate and not full ownership—Partial restriction against 
alienations outside the family, not ooid for repugnancy. 

By a deed of compromise made between an intending husband and wife 
(Shia Muhammadans) certain immoveable property was given to the 
woman, Sughra Bibi, as malik wustagil, (i.e. as permanent proprietor), 
and it was provided (inter alia) that she “shall not have power to trans- 

fer this property toa stranger; but the ownership thereof as family 
property shall devolve on her legal heirs, from generation to generation. "' 

The wife (Sughra Bibi) sold and mortgaged all the property to the defen- 
dants (strangers to the family), and on her death the plaintiff, claiming 
as her heir, sued to recover the property from the hands of the defen- 
dants to whom it had been so transferred by-the deceased in direct breach 
of the agreement : 

Held, (decreeing the plaintiff's suit) : 

1, That the compromise was not a deed of gift or a conveyance, but was 
in the nature of a contract and a family arrangement, and that family 
arrangements are specially favoured in Courts of Equity. 

2. That on the construction of the particular document as a whole, Shugra 
Bibi took only a life estate in the property and had no power to transfer 
any part of it to the defendants. 

3. That a partial restriction imposed by the document, against alienations 
outside the family, was not void for repugnancy ': (Section 10, Transfer 

` of Property Act, 1882, and Section 3, Oudh Laws Act, 1876, referred to.) 

The question whether under the Shia Law a life estate with a vested 
remainder in the heirs is permissible, was left open by the Board. 
Syed Mohammad Raza v. Musammat Abbas Bandi Bibi ow 

Maintenance, past and future, if can bs demanded—Sudra illegitimate son— 
Joint family property—Father died undivided leaving no separate pro- 
perty and no legitimate son—Charge on joint family property ; see Hindu 
Law 








, right of, out of joint family property—Sudra illegitimate son ; 
see Hindu Law — 
— —— of Hindu widow, when a charge on her husband's ofer ; see 
Charge 
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Malik Dakhilkar—Gift to widow—Nature of estate ; sce Possession, suit for ... 
Mustaquil in compromise deed, when construed as conferring merely a 
life estate and not full ownership ; ses Muhammadan Law ... 





Market value of land, how ascertained ; see Compensation i : 
Marriage with two sisters at the same time invalid by Muhammadan T i 
see Will 


Mesne profits—Conveyance of property procured as a jd T fiduciary 
relationship and by undue influenco and fraud—Possession obtained under 
conveyauce—Liability to account for rents and profits as from date of 
conveyance and not merely from date of.rescission ; see Conveyance 

Mesne profits — Foundation for liability ; see Possession, suit for ... 

profits—Joint tort-feasor ; see Possession, suit for - 

Migration—Family law—Presumption, when vebutted —Cuardians and 
Wards Act (VIII of 1899), Sees. 7,10, Sub-Sec. (1), Cl. (k), require- 
ments of —Real character of property —Lengthy enquiry not intended. 

A family residing in the District of Midnapore mist b» presumzd to bə 
governed by the Dayabhaga law. 

‘It is however proved that the family migrated from Orissa and thero is 
nothing to indicate that the family has on migration adopted the law and 
usage of the place to which it had come : 

Held, that the facts are sufficient in a summary enquiry, such as a proceed- 
ing for guardianship contémplates for the purpose of holding that the 
presumption has been rebutted. 

A lengthy enquiry for determining the real character of a property which 

sis alleged on bzhalt of the applicant for guardianship as separate property 
ofa Mitakshara minor and is claimed by his opponents as joint family 
property, is nol what is intended by the Guardians and Wards Act. 

But for the purposes of the Act it is not enough that the petition is made 
on the footing and with the claim that the minor is separately entitled to 
separate property. 

Under Section 7 of the Guardians and Wards Act the welfare of the minor 
is the thing to be regarded and it cannot be to the welfare of the minor 
to appoint a guardian of his property until the Court is satisfied that 
there is som: separate property to which the minor is entitled, for to hold 
otherwise would bs to encourage frivolous litigation resulting in a state 
of things highly detrimenta! to the minor's interests. 

In the case of a Mitakshara minor unless the applicant can show that the 
minor has some separate property, the cause for making the application 
such as is required by Section 10, sub-section (1) clause (k) of the 
Guardians and Wards Act would not appear and there would hardly be 
any bona fides to the application. Banamali Patra v. Arjun Sen ... 

—— Family retaining its religious rights and observances but acquiesce 

in devolution of property in the common course of descent amongst per- 

sons of the same race in the district of settlement; see Possession, suit 








for a T 
—— Presumption—Laws and customs as to succession and family rela- 
tion ; see Possession, suit fop i 
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Mimansapatra beiwe en mctkcr ard cdcpicd sor— Fanily arrangement ; see 
Possession, suit for Ses vis 
— between mother and adopted son—Relinquishment— 





Esloppel ; see Possession, suit for v E 
Misconduct of Railway  servanis—Intimation of breach on the line not 
promptly sent ; see Damages, suit for — , E 
Mismanagement, charge of, and failure to submit accounts and make over 
certain papers—Suit by proprietor of revenue paying estate after the 
release of estate— Management by Court of Wards on proprietor's appli- 
cation ; see, Suit, maintainability of ius 
Mokurrari right, adverse possession of—Overt act essential—Mere length d 
possession, insufficient ; see Adverse possession s - 
Money received as compensation for oss of agency contracts, i taxable as 
© income, profits or gains " ; see Income tax see m 
Mortgage decree for sale against mortgagor as also agaiust persons interested 
in the equity of redemption—Mortgage of allowance in perpetuity 
charged upon immovable property— Validity of decre», if can be challenged 
by jodgment-debtors other than the mortgagors; see Decree, execu- 


tion of sae m 
Mother, Mubammadan, as de facto guardian of minor children, cannot alienate 
or otherwise deal with their property ; see Muhammadan Law vis 


—— ——-, Muhamnn dan, as de facto guardian of miner children, incompetent 
to enter on their behalf intoan agreement to refer to arbitration any 
disputes relating to the division and distribution of the property of their 
deceased father ; see Muhammadan Law 

—— —- not legal suain of minor children unless appointed by the father 
or by the Court ; see Muhammadan Law P 

Muhammadan Law-——Zatiaft School—Bequest to an sty onsen of other 
heirs neccssary—Disposition by Will, whether conferring a beneficial 
interest or bare trusteeship—Wakf—Gi/t of ultimate residue to charit- 
able purposes—Mussalman Wakf Validating Acts, (VI of 1913 and 
XXXII of 1930)—Indian Limitation Act (IX of 1908), article 133 
restricted to suits against executors, administrators, Ge,—Suit 
between Muhammadan heirs—Adverse possession under Art, 144— 
Possession of mother on behalf of both her sons, not adverse—Final 
decision on construction of Will, when res judicata. 

Under the Hanafi Law, a bequest to an heir is invalid, unless consented to 
by the other heirs after the testator’s death. 

A Sunni Muhammadan by his Will declared that his elder son (the defen- 
dant) “ shall remain in proprietary possession " of the property in suit 
“ for the maintenance of disciples and female slaves ” : 

Held, that the effect of the Will was not to constitute the defendant a bare 
trustee with no beneficial interest in the property, but that the Will 
conferred a beneficial interest ina part of the testator's estate upon the 
defendant, who was one of his heirs, and as the other heirs were not shown 
to have consented to the bequest after the testator's death, the Will was 
invalid under the Muhammadan Law of the Hanafi School. 
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Muhammadan Law —(Contd.). A . 

Held further, on the construction of the Will, that the setting aside of 
the property in suit for the maintenance of slaves and dependants, was. 
not tantamount to the creation of a -Wakf, there being nothing in the 
Will that could be regarded as a. gift of the ultimate residue to charitable 
purposes. A . 

A trust for slaves and dependants not being withiu the terms of the Wakf 
Validating Act, VI of 1913, the case was not affected by the Act nor by 
Act XXXII of 1930 giving retrospective effect to the earlier Act. 


Art. 123 of the Limitation Act, 1908, only applies where the suit is brought 
against an executor or administrator or some person legally charged with 
the duty of distributing the estate. 


A suit brought by. a Muhammadan heir against his co-heir (elder brother) 
to recover his share of their deceased father’s immoveable property, is not 
governed by Art. 123 at all, bat comes within Art. 144 of the Limitation 
Act, and time commences.to run against the plaintiff only when the posses- 
sion of the defendant became adverse. Possession held by the mother 
on behalf of both her sons could not be deemed to be adverse to either of 
them. 

A final decision on the construction of a Will operates as res judicata as 
between the parties to the suit, Ghulam Mohammad v. Sheikh 
Ghulam Husain ês a 470 

—~ Hanafi School—Divorce—Irrevocable talak—Absence of 

wife when talak pronounced—Intention of husband, immaterial—Effect 

of acknowledgment upon status of children born after divorce—Presump- 
tion of re-marriage, not permissible, 





Where the parties are Sunni Muhammadans, governed by the Hanafi law, 
a talak bain operates as an immediate and effective divorce. It is sufficient 
that the appropriate words of divorce are addressed to the wife, and it is 
not necessary that she should bs present when they are pronounced. 


When in the bidaai (sinful or abominable) and not the ahsan (best) form, 
the divorce at once becomes irrevocable, irrespective of the iddat. 


The validity and effectiveness of the divorce are not affected by the 
husband's mental intention that it should not bea genuine divorce. A 
talak is valid and effective even though pronounced under compulsion or 
in jest. 

Where a husband divorced his wife in the iirevocable form, his children by 
her, bora after the divorce, are illegitimate. The fact that, subsequent to, 
and notwithstanding the divorce, he treated the woman as his wife and 
acknowledged his children as legitimate, could not undo the effect of 
the divorce or confer a status of legitimacy upon the children. In such a 
case, a presumption of remarriage between the quondam husband and wife 
cannot, be raised. Salyid Rashid Ahmad v. Musammat Anisa 
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Muhammadan Law—wother not legal guardian of minor children unless 
appointed by the father or by the Court—Mother as de facto guardian 
referring disputes to arlitration—Minors not bound by the award — 
Distribution of property efected in pursuance of such award, not 
binding on minors even as a family arrangement. 


Under the Muhammadan Law, the mother is not (in the absence of an 

"appointment by the father or by the Court under the Guardian and 
Wards Act) the legal guardian of her minor childreu. When she is not so 
constituted the legal guardian, she has no power or authority, in her 
capacity merely as the de facto guardian of the minors, to alienate or 
otherwise deal with their property, and she is equally incompetent to enter 
on their behalf into an agreement to refer to arbitration any disputes 
relating to the division and distribution of the property of their deceased 
father, and an award made on such arbitration would not bind the minors. 

Where the scheme of distribution of the property, as promulgated in the 
award so made, was followed and acted upon for a long peribd : 


Held, that the mother not being the legal guardian at the time of the agree- 
ment to refer, the transaction evidenced by the agreement and the award 
could not bind the minors even as a family arrangement. 
Judgment of the Chief Court, Lucknow, reversed. Mohammad Ejaz 
Husain v. Mohammad Htikhar Husain e m 157 
Mushaharapatra, if agreement ; see Agreement ab i 377 
, suit on, if maintainable ; see Agreement sah vus 877 





Notice to consignee of goods bzfore sale ; see Damages, suit for .., 104 
Notification No. 6954 L. R. of the 21st July, 1922, meaning of ; see Cose ; 
fee m sr 303 
Obiection to competency of suit, raised for first time in appeal to the Privy 
Council—Suit instituted by persons having an interest in the trust, with 
the consent of the Legal Remembrancer, but without obtaining the sanc- 
tion of the Local Government ; see Suit, competency of E EP 54 


Occupancy right—Possession of village commenced as Thikadars and tenure 
holders— Subsequent acquisition of right of occupancy (raiyati rights). 


Where the defendants’ occupation of a village commenced under -a putta 
(lease) which was granted solely for the purpose of collecting rents and 
bringing the village under cultivation by establishing tenants on it, held 
that the defendants were mere thitadars and tenure-holders and could 
not, during the period of their occupation as such acquire a right of occu- 
pancy (raiyati rights) in the village. Bechu Singh v. Kumar Kama- 
khya Narain Singh à is 487 


— ———— right, ifcan be acquired—Possession of village commenced as 
Thikadars and tenure-holders ; see Occupancy right one Jes 487 
Omission to frame a charge in a warrant case by the Presidency Magistrate 
not resulting in failure of justice, effect of—No objection taken before the 
Magistrate as to the absence of a formal charge ; see Warrant case Pk 448 
——— to produce material witness by the prosecution, effect of ; see 


Evidence es sse 439 
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Order, validity of —Order under section go of the Probate and Administra- 
tion Act (V of 1881)—Application for sale -by the administratrix after 
estate fully administered —Dedt contracted by the Hindu widow— 
Permission granted without notice to odjectors—Purchaser, position of— 
Legal necessity. 

The respondent Nalini Bala, as Hindu widow obtained an order for grant of 
Letter of Administration to her husbind’s estate. Shortly after, she 
applied to the Probate Court for permission to sel)” the property for pay- 
ment of debts contracted by her, but as security was not furnished, the 
applicatioa was not allowed. An order was passed shortly after that all 
further applications with regard to the estate were to be heard in the 
presence of the objectors. After some time she again applied to the 
Probate Court as administratrix (though the administration was completed 
long before) asking for permission to sell. The then District Judge 
thought it unnecessary to issue notice to anybody and made the order 
Eranting permission : 

Held, that the order though improper was one which the Judge as a Probate 
Court had jurisdiction to make and the order was not a nullity. The 
purchaser at the sale in pursuance of the order was consequently safe- 
guarded in the absence of fraud and the question of Jegal necessity did not 
arise. Khetra Mohan Mitra v. Srimati Nalini Bala Dasi 

Oudh Estates Act, Sec. 39—Widow of a Muhammadan Talugdar, if can 
adopt a son to her deceased husband after her remarriage ; see Will 

Owner, right of true, as executor of Benamidar’s Will, if can be restricted by 
Probate Court ; see Benamidar m 

Pardanashin lady, disposition of property by, when binding . on her ; see 
Burden of proof 

Partner and co-partner—Good faith ; see Will 

Permanent tenancy —Permanent character, if destroyed by slight eae in 
rent ; see Landlord and tenant T 

Penal Code, Section 467 read with section 109, if bar toa trial of offence 
punishable under sectlons 471/467 Indian Penal Code; see Trial, 
bar of a 

Pennlty—Caleutta Police Act (IV B. C. of 1866), Sec. Fy ON UP to be 
followed—Facts must be shown and findings arrived at that there is 
reason to believe. 


Under section s4A of the Calcutta Police Act, facts must be shown and 
findings arrived at that there, is reason to believe that anything which is 
found in the possession of a man has been stolen or fraudulently obtained. 
When that is proved then the accused miy be called upon to account for 
his possession. Chand: Khan v. The King-Emperor 

Person in a fiduciary character, if can buy or bid for property without jas 
of Court ; see Execution sale 

Possession, suit for—Bengal Tenancy (Amendment) Act av of 1928), 
Section 48 C, if retrospective in its operation— Fote, meaning of. 

Section 48 C. of the Bengal Tenancy (Amendment Act, 1928, cannot have 
any retrospective effect. 
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Possession suit for —(Contd. ). . 
The word ‘Jote’ doss not necessarily moan an occupancy holding, it may 
mean a rayati, under-raiyati or any sort of holding for the purpose of 
cultivation. Upendra Kishore Sarkar v. Shaik Khalil Fakir— 


Possession, suit for—igration-+Presumption—Develution of property— 
Mitakshara School—Property not coparcenary, if can be bequeathed— 
Gift to widow by Will—Mailk Dakhilkar—Uttaradhikarini—Na£ure of 
estate taken—Gift to daughter for maintenance—Vested interest— 
Contingent interest—Spes successionis—Future ownership in favour 
of adopted son—-Mimansapatra between mother and adopted son— 
Family arrangeinent—Mesne profits—Foint tort-feasor. 


‘Where the family is shown to have migrated from one province to another’ 
the presumption arises that the family carried with it the laws and 
customs as to succession and family relation prevailing in the province 
from which it came. 


A family who had so migrated may retain its religious rites and observances 
and yet may acquiesce in a devolution of property in the common course 
ot descent amongst persons of the same race in the district in which they 
have settled. 

A person who has no male descendant at the date of the Will and where the 
properties are not coparcenacy properties but separate though ancestral is 
competent to make a Will in respect of them though he is governed by 
the Mitakshara School of law. 

A disposition by Will is not affected by an adoption by the widow after 
testator’s death which was in contemplation at the time of execution 
of Will. 

Where in the Will the words Malit Dakhilkar (owner im possession) 
are used as also the word "UftaradAitarini" but no power of absolute 
disposition is given, and on the other hand onlya power to sella 
portion of the properties for payment of the testator's debts is provided 
for, and it is further provided that on widow's death, the adopted son, 
ifany, orifthere be no adoption, then the daughter would take the 
properties : 

Held, that the widow is not madean absolute but a limited owner, and a 
widow’s estate is all that is created in her favour. 

One cardinal principle in the construction of Wills is that clear and unambi- 
uous dispositive words are not to be controlled or qualified by any 
general expression of intention. 


A gift to daughter by Will for her maintenance is prima facte an indication 
that the grant is intended to be only for her life. 

Obiter: The true construction of this grant cannot be extended even by 
the use of the word Malik. 


In the case of a will executed before the Hindu Wills Act of 1870 came into 
force, the mere appointment of an executor did not cause any property to 


vest in him and if, as an executor he was entitled to hold the property he 
held it only as a manager. 
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But the will having coastituted widow not merely an executrix for adminis- 
tering the property with power to s;ll a portion thercof in order to pay 
off the testator's debts, bat also the owner for her lifetime and having 
postponed the succession of the adopted son till after her death, the 
property since the testitor's death and so long as she was alive vested in 
her. ‘The adopted son's interest was a vested interest and Lhe remainder 
capable of being transferred under the law. In any event the son's 
interest was quite different from what’ is known in law as a spes 
successiones. 

A contingent interest or ownership is not always a mere chance or possibi- 
lity of becoming the owner that.is to say, it is often more than a mere 
spes acquisitionis. 

A Mimansapatra was executed by the adopted son in favour of his adoptive 
mother which stated: “According to the terms of my father’s will I 
have not nor can [ have auy title to or possession ofany property, 
movable or immovable except to a. monthly allowance of Rs. 20 as stated 
before, so long as you are alive." It stated that the mother by efficient 
management had cleared the heavy debts left by the testator and had 
succeeded in augmenting the income of the estate. It then stated : 
“As I cannot manage unless I geta little more monthly allowance than 
what is directed in my father’s will and some cash money, you have 
according to my prayer and proposal agreed to grant me from the estate 
during your lifetim» an allowance of Rs. 4 more than what has been 
allowed to me under the will and to pay m2 Rs. 60 cash for the present 
in case you get absolute title with power of gift and sale to the property” 
(here is described property No. 5 anda half of property No. 4). There 
was a further provision which ran thus: "You have selected the site” 
(lying within the Khanabiri or dwelling house certain boundaries 
described) “for my residence in respect of which I shall have no power to 

"make a gift or sale. I shall reside there regularly bat I shall nut b» compe- 
tent to transfer it by sale, gift or otherwise, neither shall it be liable to 
auction sales, etc. on account of the debts incurred by me ; you are 
debarred from claiming that share in any way. By this document the 
plaintiff No. 1 (adopted son) purported to create absolute title in favour 
of his adoptive mother in the said two propeities and it was further 
provided that the adoptive mother, according to the terms of the will, 
continue to possess and enjoy during her lifetime properties No. 1,a 
half of No. 2 (excluding the other half of it given to the daughter), No. 
3, No. 6 and a half of No. 4, and that on her death the plaintiff No. 1 
would own and possess all these last mentioned properties ; 

Held, that the deed was operative both as a relinquishment and as creating 
an estoppel, as the interest of plaintiff No. 1 not being an interest 
contemplated by section 6 cl. (a) of the Transfer of Property Act. 

That as a family arrangement binding upon the estate or upon persons who 


were not parties, the deed was inoperative ; but the deed was binding on 
plaintiff No. 1 to the extent that he, for consideration which he receiyed 
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Possession—(Con&. ). 
and presumably continued to receive under it, created an absolute right 
in favour of adoptive mother. 

"That the effect of the deed was to create in favour of the adoptive 
mother an absolute title in property No. s and a half of property 
No. 4, and that the plaintiff No. 1 and for the matter of that plaintiff 
No. 2 who derived his title from him, was not competent to challenge 
that title. 

In the case of family arrangement, the arrangement must be one concluded 
with the object of settling a bonafide dispute, arising out of conflicting 
claims to property, which was either existing at the time or was likely to 
arise in future. Bona fides is tho essence of its validity. Hence there 
must be either a dispute or at least an apprehension of a dispute, a 
situation of contest which is avoided by a policy of giving and taking, 
or else, all transfers or surrenders will pass under the cloak of a family 
arrangement. 

The foundation of liability for mesne profits isthe fact of dispossession of 
the plaintiff and possession by the trespasser. 

In t'.e case of a claim for mesne profits two courses are left open to the 
Court. A decree for mesne profits may be passed jointly and severally 
against all the trespassers who may have jointly kept the plaintiffs out of 
possession for any particular period, leaving them to have their respective 
rights adjusted in a separate suit for contribution. Or the respective 
liabilities of such trespassers may be ascertained in the plnintiff’s suit 
against them, and a decree on the basis of such several liabilities may be 
passed as against the respective trespassers in plaintiff's favour. 

Vested interest, contingent interest and spes successionis explained. 


Basanta Kumar Basu v. Lala Ram Sankar Roy m wi 


Possession of village commenced as Thikadars and tenure-holders—Right of 
occupancy, if can be acquired ; see Occupancy right ae vis 


Pre-emption—Acguisition by stranzer-vendee of status of co-sharer after 
suit and before decree—Civil Procedure Code (Act V of 1908), Sec. 100— 
Gift or sale—Finding of fact. 

‘Held, that in cases not governed by the Agra Pre-Emption Act, XI of 1922, 
(as amended by Act IX of 1929), ina suit for pre-emption, based on 
village custom, brought by a co-sharer in the village, the defendant- 
purchaser, though a stranger at the date of the sale sought to ba pre. 
empted, can, by obtaining a gift to himself of a share in the village sub- 
sequent to the institution of the suit and prior to the passing of the 
decree, defeat the plaintiff-pre-emptor’s claim. The doctrine of 
lis pendens, as embodied in section 52 of the Transfer of Property Act, 
1882, has no application to such a case. 

Case-law reviewed. 

The object.of a custom of pre-emption is as far as possible to prevent 

strangers to a village from becoming sharers therein. 


When the question at issue was, whether a deed of gift was merely colour- 


able and was in.reality a sale, the finding of the first appellate Court, on 


Paag. 
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Pre-emption—(Conza.). 
the evidence, that the transaction was a gift, isa finding of fact binding 
upon the High Court in second appeal. [See Section 109, Civil Procedure 
Code]. Hans Nath v. Ragho Prasad Singh 


Presumption —Record-of-righis—Bengal Tenancy Act, Sec. 5 Cl. (3)— 
Niskar chakran land —Area more than 100 bighas. 

The plaintiff in his suit for recovery of. Khas possession alleged the defen- 
dant to be a koleżarsha tenant but the defendant claimed to be a karsha 
tenanton the ground that the plaintiff's nistar chakran land was 
admittedly more than 109 bighas and hence under section 5 clause (5) of 
Bengal Tenancy Act it must be presumed to be a tenure, The record of 


rights, on the other hand, shows that the plaintiff holds nisłar chahran D 


lands and the defendant is a koležarsha tenant : 


Held, that in deciding the question of the status of the defendant the 
presumption arising from the entry in the record-of-rights must be taken 
into consideration. Kanku Sardar v. Shafizuddi ^ —.. 2 
Pre-emption, custom of, object of ; see Pre emption wee s 
, suit for, based on village custom—Case not governed by the 
Agra Pre-emption Act—Suit brought by co-sharer in the village, a 
stranger at tbe date of sale—Gift of a share in the village subsequent to 
the institution of suit and prior to the passing of decree; see Pre- 
emption T 
Presidency Magistrate, if bound to frame a charge, in abpcalatis cases ; 
see Warrant case v 
Presumption—Co-sharer in exclusive possession of property bs zlonging to 
himself aud his co-sharer—Ouster ; see Will T 
— —- Family law—Residence of family ; see Migration ... "e 
Migration —Laws and customs as to succession and family 











relation ; see Possession, suit for "s 
———————, if rebutted —Family law—Proceeding for PAP E SH 
Summary enquiry ; see Migration 


as to fixity of rent—Record-of-right—Bengal Tenancy Act 
(VIII of 1885), Secs. 50 and 115. 

When a record-of-rights has bsen published duly under Chapter X of the 
Bengal 'Fenancy Act and thereafter the landlord broughta suit for 
enhancement of rent and the tenant sought to rely on the presumption 
under section 50 of the Bengal Tenancy Act : 

Held, that, in view of the provisions of section 115 of the Bengal Tenancy 
Act the tenant was entitled to the benefit of that presumption. 


When a case is one goveraed by the Bengal Tenancy Act there cannot be 
any presumption of fixity of rent from uniform payment of rent fora very 
long time apart from section 50 of the Bengal Tenancy Act. Srimanta 
Chattopadhyay v. The Khararia Mejozilla Zemindary Syndi- 
cate Limited - 

—— — of fixity of rent from attic payment of ied see Pre- 
sumption 
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Presumption of remarriage, not permissible—Acknowledgment upon status 
of children born after divorce ; see Muhammadan Law 

Privy Council, practice of—Concurrent findings of fact, when can be dis- 
turbed ; ses Conveyance 2s 

will not ordinarily interfere in cases arising under the Land 

Acquisition Act, with the judgment of the appellate Court merely upon 
questions of value ; see Compensation vee 

Probate, effect of; see Hindu Will "m 

Probate and Administration Act, Sec. 4—Executor of a Hindu will made 
in the Mofussil and not governed by the Hindu Wills Act—Estate of the 
deceased testator vests in him ; see Hindu Will ! 

, Sec. 4— Vesting not dependent upon 

the grant of probate ; see Hindu win 





ramen maan e 








——————————-— —, Secs. 4, go—Vesting and power ot 
disposal not dependent upon the um of probate ; see Hindu Will 
— ———— — ; Sec. g0—Power of disposal not depen- 





dent upon the grant of probate; see Hindu Will s 
; Sec. 90, order under—Application for 
sale by Hindu widow as administratix of her husband's estate after estate 
fully administered—Debt contracted by her—Permission granted without 
notice to objectors—Legal necessity not proved—Purchaser, position of ; 
see Order, validity of 
Probate authenticates executor’s right and dispenses with proof of T of 
Will ; sez Hindu Will soe 
ofa Wili—Testamentary capacity, proof of—Ontus upon the ae 
pounder. 

Where it appears from the evidence that for a few months before the death 
of the testatrix, she was being looked after, tended and nursed by the 
propounder of the Willand his wife, and it isan admitted fact that It 
was the propounder himself who procured the draft of the Will, called 
together-the witnesses, called in the Sub-Registrar and that it was he ard 
one of the attesting witnesses who were the only persons present at the 
time of registration, and that the propounder received the largest share of 
benefit under the Will, the onus lies heavily upon the propounder to show 
that the testatrix was a free and voluntary agent capable of understanding 
the nature of the disposition and was a willing party capable of 
exercising her judgfnent in the matter of the disposition that she was 
making. 

Held further, that unless the propounder of. the Will produces very satis- 
factory proof as regards the testamentary capacity of the alleged testatrix, 
probate of the Will asked for cannot be granted. Surendra Nath 
Lahiri v. Jnanendra Nath Lahiri M 

Profits, deduction of proportion of—Assessee assessed under section 42 of the 
Income Tax Act—Manufacture of commodity in foreign country—Sale in 
British India ; see Income Tax 





— and gains, how computed—Manufacture in foreign country—Sale in 
British India ; see Income tax m 
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Property, how made security for payment of money ; see Charge 
of married persons, nature of—Burmese Budhist marriage; see 
Burmese Budhist Law 


Protected interest—Benzal Tenancy Act (VIII of 1885) Section 160 
Clause (d)—Under-ratyat with right of occupancy by custom, if pro- 
tected'~ Under-raiyati interest, when invalid under Section 85 B. T. 
Act, if can be valid under Section 160 (d) B. T. Act. 

Section 160 clause (d) of the Bengal Tenancy Act is wide enough to 
include the case of an under-raiyat who has acquireda right of occupancy 
by custom, and clause (d) cannot be restricted to such rights of occupancy 
alone as are created by the Bengal Tenancy Act itself. 

Semble : Where the under-raiyati interest is shown to be invalid as against 
the landlord under Section 83 of the Bengal Tenancy Act, the mere acqui- 


sition of a right of occupancy by the under-raiyat would not enable him — 


to claim a valid interest under clause (d) of. Section 160 Bengal Tenancy 
Act. Sonatan Dafadar v. Daulat Gazi 

Provincial Insolvency Act, Sec. 34 Proviso—Court having no , prima facie 
difficulty in infering that the debtoris unable to pay his debts, see 
Adjudication 








————— , Sec. 41— Court, if can impose condition as 
regards aftcr-acquired property ; see Discharge, order of ves 
——— , Sec. 42—Insolvent unsuccessful in trade; see 











Discharge, order of 
Public document—Letter to collector forwarding the proceedings ofa public 
. meeting ; see Compensation sei gus 
Railway Company—Right of re-weighment—Railway  receipt—Railway 
Company reserving to themselves the right of re-weighment and re-calcu- 
lation of charges at the place of destination ; see Damages ... E 
Company, right of, to demand what was due upon re-weighment— 
Railway receipt reserving to the Railway Company the right of re-weigh- 
ment and re-calculation of charges at the place of destination—Railway 
Company refusing to re-weigh in the presence of the consignor ; see 
Damages x «s 
— Company in therailway receipt reserving to themselyes the right of 
re-weighment and re-calculation of charges at the place of destination ; 
see Damages . 
Receipt, unregistered, for payment of money due under a srta Dipo- 
ing to extinguish liability under mortgage, if can ba received in evidence 
for a collateral purpose ; see Admissibility in evidence 
for payment of money due under a mortgage, if and when requires 
registration —Registration Act, Sec. 17 Cl. 2 (1i); see Admissibility in 





evidence y ; 
Receiver, decree-holder, purchasing in execution sale without informing Coir 
that he wasa recciver appointed in respect of said property —Sale, 
illegal ; se? Execution sale 
Registration—Document, which is a mere statement or recital of a fact ; see 
Limitation 
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Registration —/»dian Registration Act, (XVI of 1908) sec. 4g--Plea of ` 


non-registration raised for the first time before the Privy Council— 
Unregistered agreement for sale of immoveable property—Personal 
| claim for damages for breach of contract, not precluded by sec, 49— 
Proceeding not affecting any immoveable property—Ltabllity of undis- 
closed principal under agreement. 
Where the appellant raised for the first time before the Privy Council a 
contention that by reason of non-registration a document (admitted with- 
out objection in the Courts below) was invalid and inoperative. 


Held, {applying the principle laid down by ‘Lord Watson in Connecticut 
Fire Insurance Coy. e. Kavanagh,] that the appellant having by a 
course of conduct or agreement on his part precluded himself from 
taking the point of non-registration, it would not be in the interests 
of justice to entertain the new plea at that late stage in the Court of last 
resort. 


TAn agreement for sale of immoveable property recited the payment of 
earnest money and provided that the balance of the purchase money 
should be secured by an equitable mortgage of the said property. i. e. by 
the purchaser depositing the title deeds with the vendor. The purchaser 
having refused to complete the sale, the property was sold, aad the vendor 
sought to prove in the winding-up of the purchaser-company for damages 
for breach of contract. 


Held, (leaving open the question whether the agreement, of sale required 
registration) that the non-registration of the agreement did not preclude 
the vendor, under sec. 49 of the Registration Act, from putting | forward a 
personal claim for damages under the agreement. 

Held, further, on the evidence that in the aforesaid agreement of sale 
entered into by one Moolla in his own name, the appellant-company was 
the undisclosed principal of Moolla and was consequently liable under the 
agreement. 

Sec. 49 of the Registration, Act does not make it obligatory on the Court 
to take notice of: the non-registration of an admitted: document, at any 
rate in a proceeding not affecting immoveable property. The official 
Liquidator of M. E. Molla sons Limited v. Mrs. Perrin R. 
Burjorjee 

Registration Act, sec, 17 (1) (b) -'Declare! means declaration of will’ ; see 
Limitation 
—— Sec. 17 (1) (b)—Document, which is a mere aiatsient 
of or recital of a fact, does not require registration ; see Limitation ‘ie 
; Sec. 17 cl. 2 (ii}—Reciept for payment of money ‘due 
"under a mortgage ; see Admissibility in evidence P 
——, Sec, 49—Non-registration of admitted document- 
Proceeding not affecting immoveable property ; see Registration ive 
Cn —, Sec. 49 — Unregistered agreement for sale of immoveable 
property—Personal claim for damages for breach of contract in the agree- 
ment of sale ; see Registration 
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4 Pack 
Registration Act, Sec. 17—Petition filed by the alimee before the Commi- ^. ;^ s 
ssioner praying that sanction be accorded to the original deed ‘of: gift or 
that a fresh. grant: may bs ordered—Documznt not to be registered- 
Owner: of impartible property making gift of a portion of the estate— : 
Alienation Void under sub-section (3) of section 12A ‘of the Chota: ` 
Nagpore Encumbered Estit:s Act ; see Limitation * ones worse 136 
; Sec. 17 (1) (b) —What instrument.requires registration ; ni 
see Limitation T set c 196 
M — , Sec. 77, requirements of ; see Suit for registration SOC 107 
; Sec. 32 Cl. (b)—‘Representative’—Presentation by one. of 
several representatives ; see Suit for registration ee oot, 107 
Regulation XI of 1825, Sec. 4, Cls. (1) and (4) ; ves 172 
CI. (4).does not come under clause (1) of section j= : 
tf Subject to the provisions stated in the first clause of the present sec- 
tion : "' see Accretion ajin we, 17a 
. Release, when to be avoided ; see Will e, 490 
Relinquishment—Mimansapatra between mother and adopted son; see 
4 Possession, suit for m Aus = 205 
by Hindu widow, nature of ; see : Hindu widow . Bi j 283 
Reriarriage, presumption of, not permissible—Acknowledgmeot | upon et i 
of children born after divorce ; see Muhammadan Law 2 145 
Rent, abated—Tonant admitting possession of part of the land demised ; seo 
Landlord and tenant i 72 
, abated, claim for, made for first time before the Privy Cosici ; see 
Landlord and tenant ies 7a 
sale, when to be had—Landlord's interest ; ; see Right to sell ms 240 





Resjudicata—Civil Procedure Code (Act V. of 1908), Sec. 11—HMatlers in 
dispute, not raised by ihe plaint, but fut in issue and decides dy the 
Court—Res iudicata. 

When certain questions, though not directly arising under “the plaint, are 

put in issue without protest by either party, and evidence is led upon the 

points as raised by these issues, the final decision Qf the Court of "Appeal 

upon these matters in dispute will be res judicatz between the parties. ' 

Sri Sri Sri Krishna Chandra Gajapati v. Challa Ramania =... ^ — 4t: 

Civil Procedure Code (Act V of 1908), section II not : 

|^ exhaustive—Res judicata as between co-defendants—Second suit brought i 
by a party who was a pro forma defendant in a previous ‘administration zs 
suit, when baried by the doctrine of res judicata. 

The statement of the doctrine of res judicata contained i in sectión 11 of^ 777 

'$' the Civil Procedure Code, 1908, is not exhaustive. 

In applying the rule of res judicata as between co-defendants three condi: ^ ~ ~ 
tions are requisite :—(1) There must be a conflict of interest between the ' 
defendants concerted ; (2) it must be necessary to decide this conflictin^ ^ ^ ~ 

:+% order to give the plaintiff the relief he claims; and (3) the question” : 

between the defendants must have been finally decided. Where these" ^7 

conditions are established, the rule of res fudicata’ applies, éven-though ' 

no relief had been granted to the plaintiff in the previous sult, but on the 
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Resjudicata —(Conid.). 


contrary, as a result of. the adjudication upon the issues involyed feri : 


the suit had been'dismissed : | . 


Ina suitfor the administration of her mother’s estate, brought by one " 


Ma Sein against her two brothers, her sister (Ma Pan Nyun) was impleaded 
as a fro forma defendant and supported the then plaintiff's! claim. The 
suit was dismissed upon the grounds tliat the Chinese Customary Law 
applied to the Süccession to the mother's property and that under that 
Law daughters were excluded from inheritance. 

Held, that a _ Subsequent Suit instituted by Ma Pan Nyun making a’ zm 


similar to that "Which her sister (Ma Sein) made in the earlier suit, was ' 


barred by the doctrine of res judicata. Maung Sein Done v. Ma Pan 
Nyun.. | y m 
Decision on the construction of Will; see Muhammadan Law 


, principle of, applicability of—Judgment-debtor’s objection dis- ' 
missed for defauit—Same objection in subsequent stage or in Subsequent S 


execution proceeding ; see Execution proceeding ` woe 
as between co-defendants—Conditions requisite; see Res 
judicata T T 





~ Restitutio in integrum—Conveyance of property procured asa result of : 


fiduciary relationship and by undue influence and fraud—Possession’ 
obtained under conveyance wrongful ab initio ; see Conveyance 

Retrial—Omission to produce material witness by the prosecution, peyang 
the accused ; see Evidence. - 

Review—Civil Procedure Code (Act V of 1908) Order 47, Rule 7, Sub- 
rule (1)—Last clause in Sub-rule (1)—Intention of the legislature— 
"Review granted and decree altered—Order granting review subsequently 
set aside— Effect of —Review application—Limitation. 

The legislature by the introduction of last clause in Sub-rule (1) of Rule 7 
of Order 47 Civil Procedure Code never intended to insist upon a separate 
appeal being preferred from the final order or decree after the previous 
one was actually reviewed. 

When a petition for review is granted and the decree is altered then and 


there and then on appeal against the order granting a review, the order is ' 


set aside, all subsequent proceedings under the order appealed on includ- 
ing the final decree, will necessarily fall through. 
An application for review of judgment after the expiration of 90 days from 


the date of the decree cannot be entertained unless the applicant makes -' 
out a case under section 5 of the Limitation Act. Radha Krishna Das 


v. Beni Madhab Das i on 
Revision—ZHiyh Court's power—Civil Procedure Code (Act V of 1908), 


section 115—Decision of Union Court—District  Sudge's power to — 


review—Scope—Bengal Village Self-Government Act (V of 1919), 
Secs, 88, 88 Proviso and 86—High Court's power to revise—' Order of 
the Union Court?’ in Sec. 88 Proviso, meaning: of. 

The,High Court ought not to interfere under section 115 of the Code of 


Ciyil Procedure a decision of the District Judge made on an application 
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Revision—( Cond. ). 
` before him in terms of the proviso to section 88 of the Bengal Village 
Self-Government Act especially when the District Judge does not exceed 
the wide powers conferred upon him under section 88 of the said Act. 


The power conferred on the District Judge by the legislature to review the 
decision of the Union Court is wholly unfettered and is not limited to a 
reconsideration of any point of law or procedure which may have arisen 
in the Union Court but such power is wide enough to permit of a recone 

-  sideration of the evidence and accordingly if he thinks the justice of the 
case so demands the District Judge can reverse a decision of the Union 
Court on a pure question of fact. 

The expression 'order of the Union Court' referred to in the proviso to 
section 88 of the Bengal Self-Government Act means the ‘written order’ 
mentioned in section 86 of the said Act. Manmatha Nath Koer v. 


Mahadeb Ghosh e 
Review, pétition of, grant of—Appeal against the order POP the review, 
effect of ; see Review "T 
Right, natural—Right of a riparian owner to take water from die € see 

k Riparian owner ois 


Right to seli—Zenure or holding—Landlord's interest Heddle ree Behia 
Tenancy Act (VIH of 1885), Sec. 65— Rent, a first charge. 

“In order to acquire the right " which section 65 of the Bengal Tenancy 
Act gives, “not only the person obtaining the decree must be the land- 
lord at the time, but the person seeking to execute it by sale of the tenure 
or holding must have the landlord’s interest vested in him ; that the right 

| to bring the tenure or holding to sale exists so long as the relationship of 
landlord and tenant exists and thatit is the existing landlord alone who 
can execute the decree, applies equally to a case where the landlord cease3 
to be landlord after he obtains a decree for arrears of rent, and before he 
seeks to enforce it against the fenure or holding, as toa case where he 
ceases to be landlord before he institutes his suit for rent. In either case 
there is no relationship of landlord and terant at the time when the 
remedy provided by law is sought to be enforced. " A sale held after the 
landlord’s charge has ceased, does not pass the holding as distinct from 
the tenant’s right, title and interest therein. 

A, a tenure-holder, got a decree for rent against his tenants in 1922. In 


1923 he sold his interest in the tenure to B who in 1924 sued the tenants , 


for rent and obtained a decree under which the tenant’s holding was sold 
in execution on the 21st April, 1927. The sale proceeds were sufficient to 
satisfy B's decree and to leave a surplus of Rs. 710-2-9p., ‘which remained 


PAGE, 


in Court tothe credit of the tenants. On the 21st March, 1927, the--- - 


present plaintiff purchased the right, title and interest of the ‘tenants in 
the’ holding at a certificate sale under the Public Demands Recovery Act, 
1913, for recovery of settlement dues from the tenants. Subsequently, 
the rent decree obtained by A against the tenants was put into execution 
by A’s heirs (defendants Nos. 6 and 7) and the surplus sale proceeds in 


Court were attached in execution, The plainliff thereupon brought the ' 


N 
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Right to sell—(Contd.). 
present suit for a declaration that the money that was in deposit in Court 
as sale proceeds bzlonged to him and that he was entitled to it and not 
A's heirs, the defendants Nos. 6 and 7 (defendants Nos. 1 to 5 being 
tenants) : 

Heid, that defendants Nos. 6 and 7 had noright as against the plaintiff to 
proceed in execution in respect of the sum of Rs 710-2-9p. being the 
surplus sale proceeds. Krishnapada Chatterjee v. Srimati Manada 
Sundari Ghosh 

Riparian owner—<Aadras Irrigation Cess Act (VII of 1865), Sec. I, first 
proviso—When river " belongs ” to the Gocernment—Rights of riparian 
owner to take water free of cess —" Engagement ” wiih the Government, 
when implied—Preamble. : 

A river only “ belongs?” to the Government, within the meaning of Sec. 1 
of the Madras Irrigation Cess Act, VII of 1865, either when the Govern- 
ment is proprietor ot the lands abutting on the river on both sides or 
when the river is both tidal and navigable. 


The right of a riparian owner—i. e., a person who owns land abutting on a 
stream—to take water from the stream for all ordinary purposes (namely, 
for domestic use and for irrigation of his own property alone), is a 
natural right, analogous to an easement but not in the strict sense of the 
word an easement. 

By Sec. 1 of the Madras Irrigation Cess Act, VII of 1865, however, the 
riparian owner, though possessing this absolute right to take the water 
and use it for irrigation of his property, is prima facie liable to water- 
cess where the water comes from a river or stream ^" belonging " (in the 
sense indicated above) to the Government, unless he can bring his case 
within the prctection of the proviso ; 

Held, that the wcrés “ by virtue of engagements with the Government, ” in 
the first proviso to the section, do not necessarily connote an express 
contract that the supply of water shall be free from anything in the 
nature of a fature tax. 

Held further, that in the case of a riparian owner claiming to exercise hls 
natural and riparian rights, an engagement with the Government to 
irrigate free of water-cess, within the meaning of the first proviso, may 
reasonably be implied. 

An enactment cannot be cut down in its meaning by the preamble. Secre- 
tary of State for India in Council v. Sannidhiraju Subba- 
rayudu oss 

Riparian owner, meaning of ; see Bine ownet as Se 

owner, if and when liable to water cess where the water comes from 

a river or stream ; see Riparian owner wes T 

owner, right.of, to take water from stream, if easement; see 

Riparian owner eee 

Sale—Bengal Revenue Sales Act (XJ of 1859) of sections 2, 3— Liability to 
‘sale for arrears of revenue, when arises. 

In order to justify the sale of a share (a) the estate must have become liable 


D 
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Riparian—(Contd.). a | 
to sale for arrears of revenue and (b) an arrear of 'revenüe must be due 
from the share according to the separate account,- 


Before an estate can become liable fo sale for arredrs of revenue, "under the N 


Bengal Revenue Sales Act, XI of 1859, there must ba (1) the wholé or a 
portion of a ist or instalment unpaid, (2) the ‘conversion of such unpiid-" 


amount into an ‘arrear of revénue on the first of the following month, '- 
section (2), and (2) the passing of the latest date “of payment of “such | B 


arrear, as fixed under section 3 and the official notice of the ' Board of ^ 
Revenue. 


A sale held before such date is without jurisdiction and invalid and will be 


annulled. Krishna Chandra Bhowmick v. Pabna Dhana Bhandar., i 


Co. Ltd. (In Liquidation) 


mer for arrears of revenue, liability to, when arises ; see Sale aii, ES 
—— for arrears of revenue, when without jurisdiction ing liable to he PE 


see Sale ee. san t 


—— ofa share, for arrears of revenue, when justified ; see Sale ines - 

— of goods consigned without notice to the consignee ; see Damages, 
suit for 

Saleability of property, objection asto, ifcan be taken i in execution ^t 


decree—Decree for sale of certain specified properties ; see Decree, E 


execution of 

Sea Customs Act, Sacs, 29, 30—Alternative basis of — 1 dos purposes 
of import duty—Import ‘duty on oils imported into India, how determined ; 
see import duty 





— 





, Sec. 30 Sub-Sec. (2) Wholesale cash prie used "n 
coo tridlstucton to ‘retail price’ ; see Import duty m S 
Second appeal, if competent—Application to set aside execution sale—Décree- 


holder receiver purchasing in execution without informing Court that he . 


was a receiver appointed in respect of said property ; see Execution 

sale " 
Secretary of State for India in Council, liability of, to be sued—Rule 

i made by the Board of Revenue as the Court of Wards ; see Suit, maintain- 


ability of i wan nie Mi a Wass 














tainable ; see Suit, maintainability of A 4 
Settlement by landlord—Shallow navigable diver--Bed— Regulation XI at S 
1825 CI. (4); see Accretion 


: Shia School—Life | ‘estate with vested remainder i in heirs; see Mubaminadai i 


Law 


Specific Relief Act, Sec. 15—Specific Fa Sona Se coat of ia . 


Negotiations: not leading to final contract—Specific performance not 
claimable in Limon: of part of contract ; see Contract 

—— M ; Sec. 15 Proviso— Specific performance claimed for part ot 
contract where partunperformed is small— Plaintiff not sae all 
right, to compensation for the deficiency ; see Contract, weet um 





——, suit against, if and jen maii- 
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: Specific Reliet “Act, Sec. 4a—Plaintiff, when not in possession, cannot sue for 
a mere declaration of right ; see Landlord and tenant - z 
Spes Succéssionis explained ; see Possession, suit for E ia 
Statute of limitation, construction of Equitable considerations ; ses 
Limitation 
—--—— of limitation; construction of—Strict grammatical "meaning of qud 
to be given effect to ; see Limitation EN T 
Statutes, taxing, NUN ER of ; see Import duty ; - 
Sudra illegitimate son, if can demand partition of the joint family property ; 
see Hindu Law iss m 
illegitimate son, if’ ‘entitled to maintenance out of the joint family 
property ; see Hindu Law oes 
—— illegitimate son status of ; see Hindu Law one 
illegitimate son can demand maintenance, past and future—Joint family 
property—Father died undivided leaving no separate property and no 
legitimate son—Maintenance may be scares as charge on joint family 
property ; see Hindu Law on 
Suit against Secretary of State for India in Council, if and when maintainable: ] 
see Suit, maintainability of 


; 








—, competency of —Civil Frocedure Code (Act V of 1908), Sec. 903— Previous 
sanction of Local Government necessary in every case—Suit instituted 
by persons having an interest in the trust, with the consent of the Legal 


Remembrancer, but without obtaining the sanction of the Local Govern- — 
ment—Objection to £o mpetence of suit, raised for first time in appeal to — 


the Privy Council. 


Having regard to the terms of Section 93 of the Civil Procedure Code, 1908, 


theiprevious sanction of the Local Government is necessary in every case, 
whether the suit (brought in pursuance of the provisions of section 92 of 
the Code) is instituted by a Collector or by some other officer appointed 
by the Local Government, or whether the suit is instituted-by two or 


more persons, having an interest in the trust with the consent in writing - 


of such Collector or Officer. 


Where the suit’ was brought without {le previous sanction of the Local 
Government, an objection to the competence of the suit; though taken for 
the first time before the Board, was upheld, and the suit dismissed. 
Prem Narain v. Ram Charan 


— competence of, objection to, raised for first time in appeal to the Privy.” 


Council—Suit instituted by persons having an interest in the trust, with 
the consent of. the Legal Remembrancer, but without obtaining the 
sanction of the Local Government ; see Suit, competency of € 
——, constitution of, if affected—Suit laid under O. 1 R.8 of the Code of 
Civil Frocedure—Three defendahts to represent’ ali other defendants— 


Death- of some of the defendants so represented —No sabstitution of heirs; -- 


see Suit, maintainability of 


vee aoe 


—— by landlord to recover rent under a Kabuliyat—Tenant denying uu 


possession ; see Landlord and tenant 


aoe 
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451 


542 
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Suit, maintainability of —Common manager appointed under Section 95 of 
the Bengal Tenancy Act (VII of 1885), executing mortgage—Common _ 
manager a public servant, as defined in section 2, Civil Procedure Code e 
(Act V of 1908)—Civil Procedure Code, section 80—‘Act’—~Suit for 
enforcement of contractual obligation against common inanager—- Notice, 
if necessary—Suit against defendants in representative capacity— 
Death of some of the defendants—Representatives not brought on the 
record—Suit, if abates—Civil Procedure Code, Order 1 Rule 8— 
Appointment of common manager both as to estate and as to tenure, if 

“ultra vires. 

Assuming that a common manager appointed under section 95 of the Bengal 
Tenancy Act is a public officer as laid down in Beni Madhab v. Upendra, 
in a suit for enforcement of a simple mxr:gage bond executed by the 
former common manager against the common manager at the time of 
suit, a, notice against the latter is necessary before the institution of suit, 
under section 80 of the Code of Civil Procedure. In the absence of such 
notice the suit is liable to be dismissed. 

The word ‘Act’ in section 80 of the Code of Civil Procedure is used in 
generic sense. 

Such a suit can be maintained without the permission of the Court by which 
the common manager was appointed. 

In the absence of a notice under section 80 of the Code of Civil Procedure, 
the Secretary of State for India in Council cannot be made a defendant in 
any suit, no matter what its character may be; whereas a public officer 
gay without such a notice be a defendant in a suit in which no act of his 
is in question, but he is made a party for some reason or other. 

Where the suit was laid with an order under Order 1 Rule 8 of the Code of 
Civil Procedure under which three of the defendants were to represent all 
the defendants, any death amongst the latter who were so represented, 
could not affect the constitution of the suit. 

Rule 8 of Order 1 of the Code of Civil Procedure requires that the interests 
of the defendants in the suit must be the same. 

Under section 95 of the Bengal Tenancy Act as it stood before the amend- 
ment of 1928, it was possible to appoint a common manager not only in 
respect of an estate or of a tenure but also in respect of the joint land of . 
the estate or of its subordinate tenures. i 

Under ordinary circumstances two different common managers should be 
appointed as regards land and its subordinate tenures, Appointment of 
one common manager is not slira vires. Lalit Kumar Roy Chow- 
dhury v. Rebati Mohan Das si vee 8 

—-, maintainability of—Revenue paying estate—Management by Court of 

Wards on proprictor’s application—Release of estate—Proprietor’s 
charge of mismanagement and failure to submit accounts and make over 
certain papars—Acis done in exercise of sovereign or Governmental 
power and not in carrying on at ordinary business or acts done ona 
private undertaking—Suit by proprietor for damages and accounts 
against the Secretary of State, if maintainable—Government of India 


` 
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Sult—(Conid.) 
Act (9 and 10 Geo. V Ch. 101), Section 32—Court of Wards Act (IX of 
1879), Sections 41, 47 che.—Furisdiction—Ruules framed by the Court of 
Wards, if binding against the Secretary of State—Suit against manager 
in Civil Court, if maintainable—Complete diligence on the part of 
managers appointed by Court of Wards and costs of suit—Tax-payer’s 
liability. : : 

A suit is maintainable against the Secretary of State for India in Council 
where the act done was done in carrying On .an ordinary business and 
not in the exercise of Governmental power. 

But no action would lie against the Secretary of State for India in Council 
where an act is done or a contract is entered into in the course of 
the exercise of powers which cannot be lawfully exercised save by the 
sovereign. 

The Board of Revenue was constituted the Court of Wards by the Bengal 
Act IX of 1879. i 


From the beginning the jurisdiction exercised by the Court of Wards is an 
exercise of power, essentially sovereign power,—power to take over the 
estates of persons unable to manage their own estates in order that the 
estates may be properly managed and Government revenue may be 
rendered safe, Public interest and the interest of the revenue are clearly 
the object of the powers given and some of the powers are very drastic. 

The Court of Wards has no authority to contract on behalf of the Govern- 
ment in such a way as to undertake to clear the debts of the disqualified 
proprietor's estate within a certain time. 


The liability of the Secretary of State for India to b2 sued cannot possibly 
depend upon any rule made by the Board of. Revenue as the Court of 
Wards 

Under section 65 of the Government of India Act, 1858 which is to the 
same effect as section 32 of the present Government of India Act, any suit 
that could have been brought against the East India Company prior to 
the Act of 1858 can now be brought properly against the Secretary of 
State for India in Council with the result that the public revenue will be 
answerable for the claim. 


The plaintiff was the owner of a revenue paying estate. Sometime in 1919 
his estate having bten involved in debt, he applied to the Court of Wards 
to declare him to bea “disqualified ‘proprietor ™ and to take over the 
management of his estate with a view to extricating it from its financial 
difficulties. The Court made the order on the 7th June 1919. It pro- 
ceeded to appoint a manager of the estate and in that way the estate 
came under the Court of Wards until it was released on the 18th August 
1933. Anaccount was made out and given to the plaintiff and certain 
papers were delivered in compliance with the Rules made under the Act. 
The plaintiff's case is that the manager and the staff employed under him 
have mismanaged the affairs of the estate, have not realised all the moneys 
with diligence and have not accounted for what they have realised. His 
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further allegation is that certain papers have not been made over to him 
and he has therefore sued the Secretary of State for relief : 

Held, that the plaintiff could not make the Secretary of State or the 
revenue of India liable and it seemed a little hard that the taxpayer 
should be responsible for complete diligence on the part of managers ' 
appointed by the Court of Wards and an insurer that the managers do 
their duty. The Secretary of State for India in Council v. Sri- 
gobinda Chowdhuri M sit 542 


—, if barred—Second suit brought by a party, who wasa pro forma defen- | 
dant in a previous administration suit; see Res judicata n eL 
——,iflies against the manager appointed under section 95 of the Bengal | 
Tenancy Act, without the permission of the Court appointing him; see 
Suit, maintainability of ps at 8 
— for a decree directing registration of documents Enquiry in Court, what 
to consist of ; see Suit for registration sss i 107 


-403 


—— for possession by mortgagee purchaser, if matitainalle— Mortgage 
decree—Sale in execution—Mortgagee purchaser—Transfer of equity of 
redemption after morigage—Transferee noi a party to the mortgage 
suti—Mortgagee having notice of transfer before mortgage suti— 
Mortgage encumbrance, not annulled under Section 107, Bengal Tenancy 
Act. 

A mortgagee, who purchased the mortgaged property in execution of his 
mortgage decree, brought a suit for recovery of possession of the mort- . 
gaged property against a transferee of the equity of redemption (sub- 
sequent to the mortgage) subject to the transferee’s right of redemption. 
The mortgagee was aware of the transfer of the equity-of redemption 
before he brougiit his mortgage suit and presumably he had the further 
knowledge that there had been no annulment of the mortgage encum- 
brances under section 167 of the Bengal Tenancy Act. Inspite of the fact ' 
that the moitgagee had nctice of transfer of the right of redemption, 
he did not chocse to implead the transferee in his'suit on the mortgage ! 
bond : dii 

Held, that the plaintiff's suit for possession subject to the defendant's right '«: 
to redeem was a suit that wasnot maintainable. Mahammad Mehar * 3 
Talukdar v. Rash Behari Majumdar T . 7^ 290 


—— for possession by mortgagee in execution of his own decree in mortgage ^ 
suit—Purchaser of mortgaged property in execution of rent decree—No 
annulment of mortgage under section 167 of the Bengal Tenancy'Act— 
Purchaser in execution of rent decree not made a party in mortgage 
suit—Mortgagee had notice of transfer of right of redemption ; see Suit, 
maintainability of : 299 

Suit for Registration—/udian Registration Act (XVII of 1908), section 7, 
requirements of—Sutt for registration of documents—Enguiry in 
Court-—' Representative! in section 32, clause (b), meaning of. g 

In a suit under section 77 of the Indian Registration Act’ all that is required 


Voi, LV.] ... INDEX OF CASES, 


Sult—(Conta.). > l : 
to be shown is as to whether the document was executed by the person by 
whom it is alleged to be executed. 

In a suit for a decree directing registration of certain documents, the enquiry 
in Court is to be directed on two points that is firstly whether the docu- 
ment has been executed and secondly whether certain requirements of 
the law as to presentation for registration in due time to the proper officer 
and in the manner generally prescribed by the Registration Act had been 
complied with by the person presenting the document for registration. 

The word ‘representative’ as used in section 32 clause (b) includes the case 
of one of several representatives and the presentation of a document for 

1 .. registration by one of such representatives isa valid presentation within 
the meaning oi the above section. Abdul Gafur Bhuiya v. Badial 
Singh EDU s A 


Talak bain—2idaa? form-- Divorce irrevocable, irrespective of iddat; see ~~ 


Muhammadan Law 
m, effect of—Sunni Muhammadans governed by Hanaf law; see 
Muhammadan Law 
Talak, irrevocable—Hanafi School—Absence of wife, when talak eee 
Intention of husband, immaterial ; see Muhammadan Law 
Taxing statutes, construction of ; see Import duty 
Tenancy, if permanent—Provision for eviction of tenant on default of pay- 
ment of rent ; see Landlord and tenant Ss wie 
, permanent--Provisions for eviction on default of payment of rent, 
as to cutting down of trees or digging of new tanks, and provisions against 
` gale or mortgage—No provision for re-entry ; see Landlord and tenant ... 
, permanent character of, if destroyed by slight increase in rent ; see 
Landlord and tenant x 
Tenant, eviction of, provision for, on default of payment of iint if militates 
against the permanent character of the agan ; see Landlord and 
tenant : 





—— * status of—Presumption arising from entry in TEN of-rights— 
Niskar chakran land—Area more than 100 bighas ; see Presumption 
Tenant’s acceptance of award, effect cf— Compensation. money apportioned 

between’ landlord and tenant—Extra amount receivable by tenant ; see 
Compensation f -— ate 
Testamentary ‘capacity—-Propounder to show—Propounder active in the 
making ‘of Will—Propounder received the largest share of benefit ; see 
Probate 
Thika Mokra lease, meaning of ; see Landlord and tenant ive 
‘Transaction, if a cee oe een of pathes as expressed in contract; ses 
Charge is 
Transfer of Property Act, Sec. 10—Oudh Laws Act, Sec. 3— Partial 
restriction imposed by a document against alienations outside family ; see 
"'  Muhammadanlaw ` a 


— — 








oe be reimbursed in respect of payment of Government revenue, cesses and 


, Secs. G(c), 130—Landlord assigning his right to ^ 
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Transfer of Property Act.—(Contd.). 
other public demands, made by him on default by the lessoo—Lease ; see 
Assignment cee E 
———————— ; Sec. 12—Rules of Bombay Native Share aid 
Stock Broker’s Association, providing that upon the declaration of default, 
the defaulting member's right and interest in the Association shall be 

' extinguished and come to an end ; see Insolvency T T 

M ———— — —, Sec. 52—Suit for pre-emption based on village 
custom by a co-sharer in the village who was a stranger at the date of sale 
but acquired the right ona gift of the share in the village subsequent to 
the institution of suit and prior to the passing of decree ; see Pre- 
emption 

————— M —— ———— an, Sec. 82—‘Incumbrance’ ; see Contribution 

„Trial, bar of—Acquittal under section 467 with 109 Indian Penal Code, 
whether a bar to a conviction under sections 467 and 471 Indian Penal 
Code—User of a document what amounts to—Furisdiction of a new 
Court, other than the one before whom an offence is committed, to file 
complaint under section 476 Criminal Procedure Code—Legality of the 
complaint under section ¢76 Criminal Procedure Code, if can be 
questioned in an appeal against conviction. R 

There is no bar to the conviction under sections 467 and 471 Indian Penal 
Code because of acquittal under sections 467 read with section 109 Indian 
Penal Code, the offence of abetment of forgery is plainly quite different 
from the offence of using as genuine a forged document. There is 
nothing either in law or in fact to preventa man being innocent of the 

* first offence and guilty of the second. Even if one.offence did involve 
the other, the accused person could not claim to be acquitted of both 
offences because the provisions of section 195 Criminal Procedure Code 
constituted a bar to his trial and conviction for one of them. 

Held further, thatit is user of a document whether the party files the 
document personally or, as more usually happens, through a legal 
representative. Further such legal representative will be presumed to 
have filed a document with the knowledge and authority of his client until 
the contrary is shown. = 





Jurisdiction of the Court, other than the one before which the offence in | 


question was committed, to prefer a complaint, discussed. 

That the remedy open to a person aggrieved bya complaint made under 
section 476 Criminal Procedure Code should be limited to an appeal under 
section 476-B and that it is not permissible to call the complaint in question 
in the course of an appeal against conviction. Ali Ahmed v, 
Emperor wad m 

Trust for slaves and defendants, within Wakf Validating Act, VI of 1913 ; 
see Muhammadan Law 

Under-raiyati interest, when invalid under section 85 of the Bengal Tenancy 
Act, if can be valid under section 160 Cl. (d) ; see Protected interest 

Union Court, decision of— District Judge, when can reverse on a pure question 
of fact ; see Revision om tos 
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Uttaradhikarini—Giit to widow—Nature of estate; see Possession, suit 
for Sie ei 

Validity of decree, if can be challenged by judgment-debtors other than the 
mortgagor judgment-debtor—Mortgage of allowance in perpetuity 
charged upon immovable property— Mortgage decree for sale against 
mortgagor as also against persons interested in the equity of redemption ; 
see Decree, execution of vs ae 

Vendor need not understand all its terms, when executing the Bainapatra 
prepared by lawyer ; see Commission 

Vested interest—Adopted son to succeed after the death of testatrix— Vesting 
postponed ; see Possession, suit for sys 

——~—— interest—Testator’s widow appointed executrix with | power to sell 
portion of property to pay off testator’s debt—Adopted son to succeed 
after her death ; see Possession, suit for 


interest explained ; see Possession, suit for 
Void transaction—Conveyance of property procured as a — of fiduciary 
' relationship and by undue influence and fraud ; see Conveyance Me 

Walver—Plea of invalidity of docurhent for non-registration taken for the 
first time before Privy Council—Document admitted in Courts below 
without objection ; see Registration 

Wakf—Gift of ultimate residue to charitable purposes—Setting aside prdpart 
for maintenance of slaves and defendants ; ses Muhammadan Law 

—-- Validating Act—Trust for slaves and defendants; see Muhammadan 
Law 


Warrant Case—Criminal Procedure Code (V of 1898), Chapter XXI, if 
applies to Presidency Magistrates—Sec. 354, if mandatory and applicable 
to Presidency Magistrate—Sec. 362(4)—Presidency Magistrates, when 
excused from framing a charge—Warrant case —Omission to frame a 
charge not resulting in failure of justice, effect of. 


That Chapter XXI of the Code of Criminal Procedure applies to a Presi- 
dency Magistrate as much as to other Magistrates except where Presidency 
Magistrates are specifically excluded from its operation. 


Under section 254 of that chapter a Magistrate has no discretion as to 
whether he should framea charge in writing or not. The section is 
mandatory and a Magistrate is prima facie bound to frame a charge. 
'This section is applicable to Presidency Magistrates as wellas to other 
Magistrates. 

Presidency M agistrates are only excused from framing a charge In cases in 
which no appeal lies as provided in section 362, sub-section (4) of the 
Code of Criminal Procedure. 

That where a Magistrate omits to frame a charge,in a warrant case and no 
objection is taken before the Magistrate as to the absence of} a formal 
charge and where the circumstances of the case indicate that no failure of 
justice has been occasioned by the defective procedure adopted by the 


Magistrate, the conviction may be upheld without ‘ordering a retrial. 
Raghubir Kahar v. The King-Emperor 


114 


120 


205 


205 


205 


255 


676 THE CALCUTTA: LAW. JOURNAL, . [Vor..L V. 


Widow, gift to,. by. Will—Malik Dakhilkar and Uttaradhikarini, but no power . 


given of absolute CR cf estate taken ; see rein 
suit for . ; 





husband after ber remarriage— Oudh Estates Act, Sec. a9; see Will — ... 
Will— Corstruction— Legacy. after life estates—Vested interest —Limitation 


Act (IX of 1908), Sec. 18, Sch. I. Arts. 49, 62, 120, 125— Specific mov- 


able property’—Ignorance of right to sue brought about by the fraud of 
the .defendant—Fraud, what is—Partner—Good faith Exclusive 


possession of property by co-sharer—Duty:to speak—Concealed fraud — 


— ofa Muhammadan Talugdar. if can see. ason to- m deceased 


“Burden of proof—'Clear and definite EE TEE how dis- 


charged — Release, how avoided —Estoppel. 

No contingency is imported by the fact thàt. the os d is given after a life 
estate in the property bequeathed. . w 

A Will provided: “Excepting these my wife—and on her death my 
daughter and on her death my daughter's sons shall on my death, be 
entitled to get the Government Promissory Notes exclusively belonging to 


Held, that the Government Promissory Notes would goto the widow for 
her life, then to the daughter for her life and thereafter to the grandsóns 
absolutely. . a EE 


The expression ‘on her death’ indicated’ merely the time when the gift over 
was to be reduced to possession and ‘not the time ivhen the right to such 
possession would vest. 

Neither article 49, nor article 62, nor article 123 but article 120, Schedule I 
of the Limitation Act is applicable to a suit- whete a half share in certain 
Government Promissory Notes is sought to be recovered on declaration of 
title. 


‘Specific movable property’ in article 49, Schedule I of the Limitation Act, 
means property of which one can demand the delivery is specie. 

As regards the circumstances unier.which and the extent to which a party 
may rely on section 18 of.the Limitation Act, the following proposition is 
well settled : 


Except when the plaintiff's knowledge is an ingredient of his cause of action, 


the plaintiff's 1gnorance of his right to sue does: not prevent. time. from 7" 


running against him. But itis otherwise if such ignorance is brought 
about by the fraud of the defendant. In order to constitute fraud there 


& 


zi 


PAGE; 


205 


494 . 


must be some abuse of confidential position, some intentional imposition, =- ` 


or some deliberate concealment of.facts: a designed fraud, by whicha- 


party knowing to whom the right belongs, conceals the facts and circum- 
stances giving that right. "The right of the party so defrauded is not 
affected by lapse of time, or by anything done or omitted to be done, so 


long as he. ‘remains, without any fault of his own, in ignorance of the 5: 


fraud which has been committed. 
A partner is always entitled to rely on the good faith of bis iopartast. 
A co- -sharer coming into exclusive possession of property belonging, to: hip- 7 
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self and his co-sharer vill aee to have done so not only for him- 
self but for his co-sharer as well until there is ouster. 

Hence there is a duty on the part of a co-sharer to speak, and.if he remained 
silent, there was concealed fraud on his part on which the plaintiff can 
justly rely to get over the bir of limitation. 

The hurden will then lie on: the defendant tọ show that the, plaintiff had 
“clear and definite knowledge of the facts which constituted traud which 
is too remote toallow him to bring the suit. ". To discharge this burden, 
it is not enough for the defendant to show that the plaintiff had means 
available to him for coming to know of the fraud. 


A release shall be avoided where there is suppressio veri or suggestio falsi. 


The defendant claiming through a person through whose concealed fraud the 
plaintiff was kept in ignorance of his real rights, cannot be permitted to 
take the plea of estoppel. 

The essence of the doctrine of estoppel ig that the defendant should have 
been misled, but when none of the parties had any idea, at the time, of 
plaintiff’s rights to the Government Promissory Notes and the representa- 
tion did not expressly include such rights, the defendant was not misled 
into thinking that the plaintiff was giving up such rights.: Swarna~ 
moyee Dasi v. Probodh Chandra Sarkar a 

—— Gift to widow—' Malik Dakhilkar " Uttaradhikarini-- No power of 
absolute disposition—Nature of estate taken ; see Possession, suit for 

——- Mitakshara School—No male descendant at the date of Will—Properties 
not coparcenary but separate and ancestral, if can be devised ; see Posses- 
sion, suit for 


.. m 


—— Ondh Estates Act (I of 1869) , Sec. 29—'" Widow" ; effect of secar lagi 
Ao on power to adopt— Marriage ‘with two sisters invalid by Muhammadan 
Law. | 
_ Where the widow of a Muhammadan Talugdar was authorized by his Will 
to adopta son, and it was provided tbat in the event of her contracting a 
second narriage "she shall not be entitled to avail herself of any of the 
provisions of this Will”; 

Held, that both upon the construction of. the Will and under the express 
terms of section 29 of the Oudh Estates ‘Act, I of 1869, the widow of a 
Muhammadan Talugdar has no power to adopta son to her deceased 
husband after her re-marriage. 

It is contrary ‘to the Mubammadan Law for a man to be the husband of two 
sisters at the same time. Abdul Halim Khan v. Raja Saadat Ali 
Khan e" ' ane 

—— Setting aside property for maintenance of slaves and defendants—Wakf ; 
see Muhammadan Law 

—— Widow executrix —Power of sale to pay off testator's Aoine for 
life—Adopted son to succeed after her death—Property vested; see 
Possession, suit for see 

— —, construction of— Cardinal] principle ; see Possession, suit for i 

—-, construction of—'On her death'—Right to possession ; see Will 
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Will, construction of, decision on—Res judicata ; see Muhammadan Law m 470 
——, disposition by—Ancestral separate property—Mitakshara School; see 

Possession, suit for 205 


——, disposition by, if affected by adoption by widow after testator’ s death— 
Mitakshara School- Adoption contemplated at the time of execution of 


Will ; see Possession, suit for E 205 

* ——, disposition by, whether conferring a beneficial interest or bns ut 
ship—Hanafi School ; see Muhammadan Law E is 470 

——, gift to daughter by, for maintenance— Nature of estate ; see Possession, 
suit for 205 
Witnesses, veracity of— Jury, if can make legal presumption ; see > Evidence... 439 

a 
ERRATA 


At page 182 line 6 from bottom for ‘No one’ read ‘Mr. W. W. K. 
Page’. 

At page 184 line 16 for ‘Commissioner of Income Tax’ »4i 
‘Assessees’, 

At page 185 line 14 jor ‘dismissed for default’ read ‘dismissed’. 

At page 503 footnote for ‘(3Y read (2) ` 

At page 601 footnote for ‘(1880) 13 Ch.’ read (1880) 13 Ch. D. 567°. 
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Law—Mitakshara School—Son's liability for father's preparation 

debts—Insolvency of father and of principal members— Partition sub- 

sequent to petition for insolvency—Receiver in insolvency, if can seize and 
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sell shares received by non-insolvent members Ssi 
Limitation Act, Sch. L Art. 96—Time, when runs—Suit to set aside 
partition ; ` wes 
Limitation runs, time fom which—Suit for refund of biis money— 
Purchase declared void 
Notice, service of—Certificate in the order-Sheet of the Collector. ‘that TOM 
was served, prima facie evidence but not conclusive s 
Probate, grant of, if condition precedent to the institution of suit foi adminis- 
tration—Indian Succession Act, Sec. 213 sae rae 
———-~— proceedings—Compromise between parties relating to extraneous 
maiters—Such compiomise, if to be incorporated in probate or annexed 


to it 4 Sie: 
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JURISTIC PERSONALITY OF HINDU DEITIES. 


[Third lecture concluded), 


That the Gods cannot own property is made clear from the 
following :— 


wed scs am fnppep waana wt fay yea we! «(AE 
fraus gaa mW NA GENG TEMA! seen dire un eguifeat 


sare fer] CANA TATU yeaa 1 

“ Since sin arises from the taking of property without any owner, 
which is the object of an abandonment intended for another as from 
the taking of the property of the Gods. The passage of Manu 
‘Those who steal the property of the Gods or the property of ° 
Brahmans, etc.’ refers to this subject, Otherwise, as theft is already 
admitted as a case of sin, the prohibition of the stealing ofa 
Brahman’s property becomes superfluous, Thus, there being no 
other way to avoid this inconsistency, the terms ‘property’ and 
‘stealing’ must be taken in a figurative or secondary sense, ” 

Again Shoolapani (already mentioned before) in his Sraddha- 
bibeka discusses where a sradk can be called a gift, and in that 
connection observes as follows :— 


ay arm, sem fuga ae aaa) WEH a fats 
AAK array | aeng Gam saaa eae: Tagara 
qma qur enna ware water Ra ws wupm ifa | 

Of this passage, the following version will give a fairly accurate 
idea, 

Sradh has not the nature of donation, asit does not generate 
ownership in the manes, etc, for whom it is intended, The absence 
of ownership here is due, to the absence of acceptance on their part 
by the words ‘this is mine,’ In ‘donation’ having for its dative case 
the Gods like the sun, etc, the term ‘donation’ has a secondary 
sense, The object of this figurative use being extension to it of the 
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inseparable accompaniment of that (gift in its primary sense), viz, 
the offer of the sacrificial fee, etc, It has already been remarked 
in the Chapter on the Zra/ís that such usage as devagram, hasti- 
gram, etc,, are secondary, 


Upon this passage Sree Krishna comments as follows :— 
Saka wat waar eae) fe aa Samm cf une iu 
sae aiin | 


“ The gods Indra, etc, being devoid of consciousness, cannot 
have ownership in any object, Then how can the expression 
Devagram (village of the gods) be used? It has been remarked in 
the chapter on óra/is that the sense here is secondary, ” 


Sree Krishna in his explanation of the term Deyagram makes 
the following comments :— 


"HD we p WAT GME qup ANAA wade fry age xw 
wa wer eret, Aa eee sr feet ur sere IW Yam: 


* Moreover, the expression cannot be used herein its primary 
sense, The relation of one’s ownership being excluded, the posses- 
sive case affix in Devas (in the term of Devagram) figuratively 
means abandonment for them (the Gods), Therefore, the expres- 
sion is used in the sense of a village, which is the object of aban- 
* donment intended for the Gods. This is the purport, ” 

Savara in another passage observes as follows :—@ajany 
Quad fe sured A TATA fefe wef ag ae @ a a Te Be 
mamba fated Quan, aaa a amai sft < aana g ddl 
afentafa < Tat fera aq qua | 

“ Devagram (village of the gods), Devakshetram (land of the 
gods) These are figurative term, What one isable to employ 
according to one's desire is one's property, The gods, however, do 
not employ a village or land according to their use, Therefore, no 
(body) gives (to the gods). Whatever is abandoned with reference 
to the gods becomes a source of prosperity of the servants of the 
gods, ” 

Savara amplifies this view in this passage which follows and 
which need not be quoted at length for our presant purpose, and he 
repeats the same opinion in Chapter 6, Section I, Volume I, 
page 606, when he speaks of the gods as «amare, that is 
not capable of possessing wealth, and explains the expression 
Dhanagram and Hastigram as gurda, that is, as merely figura- 
tive terms. See also Adhyaya IX, Pada I (Volume II, page r4), 
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where Savara asserts that there can be no gift to gods, as they have 
not body and are incapable of enjoyment, 

(a fe mawi sagen’ er dee ar ama ) 

This view issupported by Medhatithi, the older and most 
authoritative of the commentators of Manu. Shastri Golap Chandra 
Sarcar on behalf of the respondent relied upon the following verse 
of Manu and the commentary of Medhatithi thereupon, (Mandalik’s 
Edition, page 1354). 

qve amua wp Tia a: | 
a wmm wp egere a afa t 
That wicked man who misappropriates God property (God's 


` . property) a Brahmana-property lives in the next world by the Jeav- 


_ ing of vulturee. 
Manu, XI, 26, 
pr aula usu quur SUNNTEURIBDÜDSenÍ/ UH dus 
afafa i 


MEDHATITH?S COMMENTARY, 


t. ‘The property of. persons of the three regenerate tribes that 
are in the habit of performing sacrifices is (to be understood by the 
term) “God property" (ia this text that is a compound word in the 
original, in which the word ‘God’ is not inflected); and the pro- 
perty of a Brahman who is not in the habit of performing sacrifices 
is '* Brahman property. ” 

qan Merdu poo mênara | 


2, Evén inthis manner the verse my certainly be explained, 
This sloka (verse) becomes (then) a laudatory one, 


qaman a Ainea TE af RTT: | 
3. For the property of persons habitually performing sacrifices 
(explained by us as the import of the term “ God's property") is not 
(the meaning) derived from the primary meaning of the words 
(composing the term, namely, God and property) like (the meaning 
of) the term stealing and the like (but a figurative meaning). 
weir sarenga Sareea RNG wet 
. Wgque« Wwe qub uuu Cardy SIT] | 
un Hence - (the term) is explaiaed in another manner (thus)— 
. property that is set apart or relinquished for the purpose of per- 
formance of sacrifices and the like in honour of “ God's property ” 
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by reason of the impossibility of the application to gols of the 
primaty meaning, namely, the relition of property and owner (a 
thing is property in relation toa person having proprietary rights 
over it, anda person is owner in relation to a thing over which he 
can exercise proprietary rights). 

afe gaa sa wat agaa «ow harana emt gada ent 
Wü qur THE aga’ Cu wa Bada veal qe qp queque 
agen vua a Gegaman afe a reum i 

5, Forthe gods do not use the property according to pleasure, 
nor is their found exertion for the protection (of the property) : and 
properly is described to be of that character of popular view. 
Accordingly, when by referring or pointing to gods, it is stated — 
This is not mine ; this is God’s—that is God's property—and that 
property is enjoined (by the Vedas) for the Fire God and the like in 
the Darsh-puranamassa sacrifices and the like (and also enjoined) 
by the well-known practice of the learned (not by the Vedas, for 
God's worshipped) in the Durga sacrifice and the like secondary 
means (of attaining spiritual benefit, but not primary, inasmuch as 
they are not enjoined by the Vedas). 


ag wget amaaa HA ed gud 
da views eden WEE CEU] 

6. Itcannot be argued that in popular view (property) relating 
to the four-armed or the like image (of gods) is called “ God's pro- 
perty "and itis proper to putthe popular meaning on words 
(employed) in the Shastras, mq af faa west frat: safe 
Smig Trehan A HABI: MAE: p TENGAHAN ANGATAK | 

7. It would beso if the term “ Goď’s property” acquired 
notoriety (in that sense), undivided (into, or without reference to, 
its component parts)—God and property ; but by reason of the 
notoriety of the component parts, namely, God's property is God- 
property, the meaning of the whole (as consisting of the meanings 
ofthe component parts) is preferable. Noris there any evidence 
for inferring another passage for the purpose of supporting the 
proposed meaning. 

qe agerem qe uf WU | 

8, The assumption that the four armed and the like have the 
status of God in the primary sense, is r3moval by the very use of 
(the term) image (in para 6). « a agamana wa wed Wu 
wag welt were TATA Nau TAn office fadt | 
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9. Nor canit be argued that although there is no God in the 
primary sense, still let such properly be Goi’s property by usage. 
Be it so, but there cannot be the relation and owner, The use of 
the term property (as God’s may bs reconciled in the manner stated 
above by us). This is discussed in the second, 

The concluding reference is to the commentary of Medhatithi 
himself on the second book of the Institutes of Manu, where he 
observes as follows on verse 189: uw emg qama e Wee weal 
KENTU aia saag eng «egt. ena nraka uw Seer 
Wa weet | WET SRRENUPUIN | Wwe wumurqre KATA wins ur 
mina a werfen camer qp zwr fes aguafaenfey Caza’ «fu Ega 
gamas genau, te wae: WU | 

It should be noticed that such expressions as property of the 
gods, animals of the gods, thing of the gods etc, means animals 
etc, supposed to be intended forthe gods, Inthe section on 
Punishment, the term ‘God’ is desired to bs used in the 
sense of image only ; otherwise there would be an upsetting of the 
established order, In such texts as “anything good belonging to 
the gods, Brahmans and Kings should be known etc, i e. a 
thing belonging to the gods which is connected with an imaginary 
ownership of the images or likenesses imagined to the gods, The 
gods have no ownership of their own, and as the primary sense 


being inadmissible here, the secondary sense alone should be 
accepted, ” 


It ia conclusively established from these authorities that accord- 
ing to strict Hindu juridical notions there can be no gift in favour 
ofthe gods, We are not concerned now with the philosophical 
reason for this position, and it is needless to enquire whether itis 
due to the fact thatin the earliest times physical objects were 
deified, and could not, therefore, be very well supposed to be cap- 
able of acceptance of a gift, or to the fact that the deity was con- 
ceived a8 a being to whom a mortal could not aspire to makea 
gift, but could only content himself with a dedication of things for 
acceptance, Durgacharyya, however, in his commentary on the 
following passages of the Nirukta, seems inclined to adopt the view 
that as the gods were originally physical objects deified, they could 
not very well be regarded as sentient beings capable of acceptance 
of gifts in the strict sense of the terms, 

wart frat Tami yan alaa Qana wafer 

agiman Teka; aati 
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"pur exer sm" (RFR BNR ) 

“ara wary mu i” 

ama Wegah: sera: | atat wafer ufu senda qeu 
aaa | 

quf Whewfafpa: ade wn fore sferm Wa at per 
nyaut urs: TANG ay Tadi yess’ auem: vet want 
sfa ad wadana gan wafer ver emere] qt gett gara narah akaya an 
ati ag drexfafaé GF: a TT sa Gatara ainei ' vi fine- 
fff mg Ram cer uieufafra: Tana KATA drew. gan wg a 
af a Again Tag Telaah weit fan cafe crete Ngka 
yaa mata merat | 

The following version will give a fairly accurate idea of the 
passage which deals with the subject of the anthropomorphic and 
physical conception of the gods. 

* One conception of the shape of the gods is that (they are) 
like human beings, inasmuch as the praises (of the gods) speak of 
them like conscious beings, So also are their designations, They 
are praised with man-like limbs, Asin Rigveda 4, 7, 31, 3: ‘Oh 
Indra! Thou art bulky in the graceful in thy graceful arms,’ 
Rigveda 3,2, 1, 5: ‘Oh Maghaban! As thou joinst together the 
two worlds (earth and heaven) large as thy fist? (They are praised 
also) as possessed of things used by men, Rigveda, a, 6, 21,4: 
‘Come Indra, with a pairof horses,’ Rigveda, 3, 3, 19,6: ‘In 
thy house is an auspicious wife (Sachi) ; they are praised also with 
acts of human beings! Rigveda 8, 6, 21,8: ‘Eat, oh Indra, and 
drink of (these) lying before, Rigveda 1,1, 20,9: ‘Oh Indra,’ 
having ears, hearing all round, listen to our invocation quickly,’ 
The other (conception of the shapes of the gods) is found to be that 
(the gods) are not like human beings, as the fire, the air, the sun, 
the earth, the moon, The hymns represent them like conscious 
being, and for this reason even unconscious objects are so praised, 
such as dice and things like thess down to plants that yield only a 
single harvest, Thus, they are praised as if possessed of limbs like 
human beings. So it is even with unconscious things. Rigveda, 8, 
4, 29, 2: ‘These stones used for pressing out (soma juice) with 
their green mouths are crying after (the gods), As this is a praise 
of the stones, so is the following a praise by connecting with things 
that are used by human beings. Rigveda 8, 3, 7, 4: “The Sindhu 
river joined a comfortable chariot furnished with horses,’ As this isa 
praise of the river, so is the (following) nothing but a praise of stones 
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by attributing action like those of kuman beings, Rigveda 8, 4, 
29,2: ‘Let the stones eat clarified butter fit for eating before the 
invoker of the gods (Agni)'. 

The same view is supported by the Rigveda r, 1, rz, r, E and 
Atharvaveda, Book XX, Hymn 26, 4 ands. Itis not necessary 
however, to pursue this line of investigation further, We start with 
the position that in the case of deities there cannot be any accept- 
ance and, therefore, necessarily, any gift, If, therefore, a dedica- 
tion is made in favour of the deity, whatis the position? The 
owner is divested of bis rights, The deity cannot accept, In whom 
does the property vest ? The answer is that the King is the custo- 
dian of all such property. This is sufficiently indicated by the 
following passages:  Vijnaneswar in the Mitakshara (Vyavahara 
Adhaya, verse 186) lays it down that one of the duties of the King 
is the protection of the Devagriha, and Aparaditya and Mitra Misra 
in their commentaries on the same subject lay down the rule in the 
same manner, In the Sukraneeti, Chapter IV, verse 19, stress is 
laid upon this as one of the primary duties of Kings, The true 
Hindu conception of dedication for the establishment of the image 
of the deity and for the maintenance thereof is that the owner 
divested himself of all rights inthe property ;the King, as the 
ultimate protector of the state, undertakes the supervision of all 
endowments, There is no acceptance on the part of the deity, but 
for the dedication, religious merit and spiritual benefit accrue to the 
founder and material benefit accrues to the person in charge of the 
worship and to the creatures of God, 

This review, brief as it is, establishes the position taken by Sir 
Asutosh Mookerjee and others in the Full Bench decision already 
referred to (Bhupati v, Ramlal 10 C. L, J. 305) that the juridical 
construct applicable to a Corporation sole cannot apply to a deity 
in Hindu law, A deity is not a complete juristic person, The 
attempt at making an idol a plaintiff or a defendant ina law suit ia 
based on a wrong notion of juristic personality, Personality as has 
been put by Holder is “ a hat that the peg called person supports, ” 
it the peg is imaginary, surely it cannot support a real hat, The 
deity despite his spiritual potency, is juridically impotent. Religious 
endowments can be assimilated to purpose trusts ; the idol is there, 
for religion demands its presence, but the law Courts “ will none 
of it,” 

S.C, Bagchi. 


$n 


< L.R. 54 Bom. 560 
1929. 

VÀ 
Manibal Hemraj 
v 
Maganlal Vithaldas. 
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NOTES OF CASES, 


Guardians and Wards Act, sections , 10 and 25—Husband’s appii- 
cation tor guardianship of wife—Jur isdiction— Proper procedure, 

A petition was made by one M for his appointment ag the 
guardian of the person of his minor wife P as it was not desirable 
that she should live with his mother-in-law H, who had remarried 
after the death of P’s father, M was accordingly appointed the 
guardian of P, Thereupon H appealed, 

Held (fer Kemp and Murphy JJ.) that under section rọ (a), 
Guardians and Wards Act, the Court has no jurisdiction to appoint 
the husband, who is not unfit, to be the guardian of the person of 
his minor wife, The proper remedy for the husband is to apply 
under section 25 of Act for the custody of the minor, 


Bat Tara v. Mohon Lal (0 and Basant v. Narayaniak (2) 
referred to, 
S. K. R 


(1) (1922) 24 Bom. L. R. 779. 
(2) (1914) L, R. 41 I. A. 314 ; I. L. R..38 Mad. 807 ; 2€ C. L. J. 253. 


NEW YEAR HONOURS. 


We are glad to find the names of Afr. Bepin  Bekary Ghose and 
Sir B, L. Mitierinthe New year's Honours List, Knighthood 
has been conferred. upon Mr, B. B. Ghose and K, C. S. I, on 
Sir B. L, Mitter, Our hearty congratulations go to the recepients 


-of these honours, 
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HOW HANDWRITING IS PRODUCED. 


Handwriting is merely a combination ot strokes and curves 
which when combined in a particular mauner, render them into 
letters or characters and this affords the means of recording or 
conveying one's thoughts or ideas, 


In the days of the ancients, writing was accomplished by the 
system of hieroglyphs, which was merely the reproduction of 
figures of men, animals and things, and a particular hieroglyph 
stood for the written expression or idea of the writer, In the days 
of our forefathers, writing was executed on stohe, that is, the figur- 
es were cut into the stone and hence, we may well assume that 
such “writing” was not done by the means we employ to-day, but 
rather with the aid of a sort of chisel and hammer, l 


Modern handwriting is accomp lished by the use of materials 
known as psn, ink and paper or a pencil may substitute the place 
of the pen and ink, And such pen or pencil is held in a vertical 
position by the fingers, and thumb of the hand to the surface of 
the paper, before any writing can be executed. And the hand’ ` 
which must move before any writing can be accomplished, is assis- 

ted by certain impulse movements, Writing is created by the lateral 
- motion of the hand, the fingers and thumb working simultaneously 
with the hand, but in a forward and backward manner. 


Handwriting is an art as it requires effort to produce it, though 
such effort exerted may be much or little according to the 
physical capacity and ability of the writer. o 

Effort is first applied to the hand in order to create motion, 
as without movement of the hand and fingers, no writing can be 
exeeutéd. ^ And during the lateral. motion of the. hand, both’ 
mental and physical effort are applied to control such movement, 
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so that the letters or characters forming such writing may be 
produced properly. 


As handwriting is usually small in size, it is classed with the 
smaller arts and so, more controlling than creative effort is demand- 
ed by the fingers and band. In caligraphic or beautiful hand- 
writing, especially ifthe characters are diminutive in size, greater 
controlling effort, both physical and mental, are necessary, A 
similar degree of control has to be exercised by small children and 
unskilled and unpractised writers, though the writings of such 
persons would be anything but beautiful, 


A writing which is erratic or eccentric, that is, when certain 
letters, strokes or curves are well-formed while others are not, go 
to show the writer's inability to exercise full and proper control of 
his pen, This may be due to lack of either physical or mental 
effort, Such erratic handwritings are produced when the writer is 
drunk, in haste, angry or has a physical defect in his hand or 
arm, or in bad health, the eccentricities may also be due to a bad 
or unaccustomed pep, badly sized paper or fear or restraint on 
the part of the writer, or an attempt to imitate another's 
writing, $ 

All motions of the hand made during the process of writing, 
are governed by a certain impulse movements which are the 
outcome of both physical and mental causes. Little children 
when learning to write or even adults who can just sign their names 
with great difficulty, employ whatis known as the stroke-impulse. 
That ís, concentration of the mind and controlof the fingers and 
hand are exerted before and during the writing of each stroke or 
curve ina letter, Such writing is produced with great effort and 
is generally poor in quality, possessing many breaks and even 
tremors which are caused by physical disability or lack of efficient 
control of the writing instrument, 


Persons who know how to write but are not habituated to doing 
so frequently, usually possess what is termed the letter-impulse 
movement. Such persons also have to concentrate before and 
during the period of writing, besides exercising a certain amount 
of physical control over the pen, 


There are writers who possess what is known asthe word- 
impulse motion, Such persons are familiar with the letters of 
a writing and so do not have to exercise that concentration over 
mind and hand as those who employ the letter-impulse ‘action. 
That is, they are familiar enough with the forms of letters and 
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hence, more attention is given to the composition of the sulWject 
matter than to the actual formation of characters in the writing. 
There are some persons whose thoughts travel faster than the 
hand while writing, the mind being more or less, fully occupied 
with the composition of the subject matter. These mature writers 
bave usually composed a whole sentence or many words of a sen- 
tence in their thoughts, and the writing ofthe sentence is accom- 
plished automatically, that is, by the reflex action, little attention 
being given to the formation of letters. Such writers possess the full 
sentence-impulse motion, and the resultant writing is usually found 
difficult to read, especially in regard to the signatures, Officials, 
‘businessmen and lawyers who are fully occupied with work, usually 
write with the sentence-impulse movement, 
Before a writer can attaiu to any degree of the reflex habit, he 
must possess the following abilities :—r. Visual memory, fe, .to be 


fully conversant with the forms of letters ; 2. Development of the" 


muscular capacity of the hand and fingers; and 3. Ability to 
instantly reproduce his thoughts into writing. 

The first point calis for development of the mind ; the second, 
the over-coming of physical defects or deficiencies ; and the third, 
the dual development of mental and physical effort. 


Chunar. H. R. Hardless. 


NOTES OF CASES 


Execution sale—Defect in judgtnent-debtor's — title— Decree-holder 
purchaser ousted from” a portion by third party having title- 
Remedy of purchaser, 

One K held a decree for money against four judgment-debtors 
which she executed and a certain property was attached and soldand 
purchased by the decree-holder K herself. The sale was contested 
by a suit by one J, a third party, who succeeded in establishing his 
title by purchase to a half share and the decree-holder purchaser 
thereby lost her title to that half share, She then applied to recover 
the price of half of the property she lost by way of execution, The 
judgment-debter objected to the execution but was unsuccessful, 


I. L. R., 53 All. 496. 
1930, 
bend 
Ananda Krishna 
ve 
Kishan Devi. 


In 


I. L. R. 53 All 560. 


1931: 
Raghubie Saran 
Hori ri Lal, 
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On appeal a preliminary point was also raised by the respondent 
that the property which was sought to be attached did not belong 
to the appellant though he was one of the p ik an9 
the appeal was therefore incompetent. 

Held (per Mukerji & Bennet, JJ.) (on the jelima point) 
that the decree is a joint one and any one of the judgment-debtors 
may object to the execution although for the time being his per- 
sonal property has not been attached. 

Held, further—that thers was no principle of law under which 
the decree-holder auction-purchaser could turn back and ask for 
a refund of one half of the price paid by her, because she lost one 
half of the property attached and sold, 


Mortgage decree by Court without territorial jurisdiction —Sefarate 
suit to set aside such decree, if maintainable—Constructive 
ves judicata, 

A mortgage suit was instituted in a Court having no territorial 
jurisdiction over the mortgaged property, The suit was decreed 
exparte. The decree was executed and the judgment-debtor objec- 
ted to the execution on the ground that the decree was passed 
without jurisdiction and therefore a nullity, The executing Court 
refused to entertain such an objection and thereupon a suit was 
instituted challenging the legality and validity of the decree on 
the ground of jurisdiction and also on other grounds, The trial 
Court dismissed the suit holding that the decree was not vitiated 
by fraud and that the decree was not null and void simply because 
the mortgaged property was outside the jurisdiction of the trial 
Court. On appeal two points were raised viz, (1) whether the 
plaintiffs who had not challenged the jurisdiction of the Court 
in the previous suit can be allowed to do"se by means of a separate 
suit and (2) whether the claim is barred by section 11, Expl, IV. 
of the Civil Procedure Code. 

Held (ger Sen and Niamut-ullak, /7.). That where a decree has 
been passed by a Court having no territorial jurisdiction on the 
matter in controversy the plaintiff is entitled to maintain an inde- 
pendent suit for its avoidance, 

Held further that no judgment can operate as res judicata 
unless it has been passed by a Court of competent jurisdiction, - 


arenes VET 


The Calcutta Law Journal. 
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REVIEWS. 


The Indian Bar Councils Act, 1926, By P. Krishnan Nair, 
Barrister-at-law, Madras, published by V. Ramaswamy Sastrulu and 
Sons, 292, Esplanade, Madras E ; Second Edition, 1931. 

The Indian Bar Councils Act, although its provisions are not 
quite adequate to make the Indian Bar a purely autonomous insti- 
tution, has now become an important branch ofthe Indian Statute . 
law with widespread application in every province, and consequently, 
the publication of a second edition of the above book is sure to be 
very much appreciated by the legal public. The presenti edition is 
a distinct improvement upon its predecessor being more exhaustive 
and richer in commentaries and case-law. All informations, neces- 
sary for a proper working of the Act have been collated and suitably 
arranged in the book. The Introduction of the book is well inform- 
ed and makes a comparative study of the history and progress 
of the movement by which the legal profession is gradually assum- 
ing responsibilities for the management of its own internal affairs, 
The lezislative papers including the Council debates, though not 
of much use in the Court rooms, have been given in the appendi- 
ces with the obvious intention of directing appreciation of the true 
spirit and scope of the Act. In appendices J and K of the book, 
the learned author has given the Hizh Court and Bar Council rules 
only of the Madras“ Presidency and not of any other Province, 
and this, ae ‘afraid, will considerably affect its inter-Provincial 
popularity, and we hope that in his next edition the learned author 
will see his way to incorporate in it the local rules of, the other 
provinces as well so as to make it really useful to lawyers outside - 
his own Presidency. 


The Indian Income Tax Act by V. Rajagopala Aiyar, Advo- 
cate, Madras; published by the Madras Law Journal Office, Myla- 
pore, Madras; 1931 : Price Rs. ro. 


In publishing this book at this juncture of time seh the 
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Income-tax Act has already been put into wider operation, the 
learned author has supplied a real desideratum. It is the most 
exhaustive commentary on the Act we have up till now come across 
embodying all the Indian cases up-to-date and a number of select 
English cases. In preparing his notes the learned author has been 
quite alive to the growing importance of the subject and has 
tried his best to clear up all the natural obscurities of this somewhat 
unfamiliar branch of the law. The commentaries have all through- 
_ out been very lucid and accurate and give sufficient indication of 
the learned author's great practical experience in the matter. The 
caselaw has been judiciously selected and carefully arranged and 
On proper Occasions discussed with a critical insight in the real 
Scope and spirit of the Act. In many matters not directly covered 
by authorities the learned author has ventured his own opinions, 
which coming from such a consummate lawyer as himself are sure tò 
command respect from all people who may have something to do 
with the working ofthe Act. In explaining legal principles, the 
learned author has at many places used the very words of the learn- 
ed Judges. The system of quoting large extracts from judgments has 
no doubt its own value but is not altogether without a corresponding 
disadvantage, inasmuch as it impedes hurried research and withholds 
from view the essentials of a section which a busy lawyer would 
naturally like to have before him ata glance. We would have felt 
happier if the learned author could see his way to give marginal 
notes against his long-drawn paragraphs, so that the reader might 
have known at once whether itis at all necessary “for him to go 
through them. On the whole the book isan admirable production 
and abounds in wealth of details and learning, and will fully repay 
the troubles of those, lawyérs who will not grudge taking pains 
overit. 'The book has been neatly got up, and, having regard to 
its volume and magnitude, may be said to have been moderately 


priced. “~ 


The law ofiLimitation and Prescription by hain Nath’ 
Mitra, Tagore Law Lectures of 1882, sixth édition. by S. Panchapa- 
gesa Sastri- B. A. M. L., Advocate, Madras; Published by the 
. Madras Law.Journal Office, Mylapore, Madras, 1932, Price Rs. 22. 

A new edition of this classical work after a' period of nearly 
twenty years will be hailed with joy by the legal world and the autho- 
rities of the Madras Law Journal Office must have laid all the 
Indian lawyers under a deep sense of obligation and gratitude by 
again bringing out a fresh edition of it and preventing it 
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from becoming obsolete. The Tagore Lectures on the Law of Limi- 
tation have ever been looked upon as a standard work on the sub- 
ject and been accorded a very high place among the legal publica- 
tions of this country not only by practising lawyers but by very 
eminent judges and text-book-writers. The Indian Jurist with a consi- 
derable ethical tinge in his character has his natural aversion for the 
law of limitation which is seemingly opposed to fundamental rules 
of morality and justice, but the statute of limitation being one of 
repose and seeking to mitigate the evils of the destructive influence 
of time on evidence stands upon a higher ethical plane than one may 
suppose. Those who entertain some doubt asto the moral nature 
of a plea of limitation will find these Tagore Lectures, where they 
deal with the reasons of the law of limitation, particularly instruc- 
tive. The proper administration of the law of limitation requires 
& very acute sense of subtle distinctions, otherwise what has been 
enacted as a humane measure may easily be turned into an engine 
of oppression in thé hands of dishonest suitors. So lawyers and 
judges who have got to deal with this branch of the law ought 
always to strive for reaching the right conclusion in the matter 
and for that purpose the book under review is an admirable 
guide. For learning, accuracy of jurisitic conceptions, exposition 
of legal principles Mr. Mitra's book can scarcely be surpassedee--—— 
and to these first rate qualities the present learned editor has added 
„an insuperable wealth of caàe-aw. The book is quite exhaustive 
incorporating all the cases up-to-date practically without any omis- 
sion. We have every confidence that the book will maintain its 
usualreputation and retain its former utility. The printing and 
get-up of the book are in perfect keeping with the importance and 
dignity of the book. e 


The Áll-India Law Digest (1921- 1930) and Century 
Referencer (1 1920) by A. S. Srinivasa Aiyar, B. A, B. L., 
| s, in two volumes, published by the Law Publishing 
ylapore, Madras, 1931. Price Rs. 15. 







It is a common belief that digest making is more a matter of 
industry than one of legal knowledge, but the above book has 
convinced us that there is considerable room forthe display of 
Superior intelligence in the seemingly mechanical work of arranging 
the legal topics of adjudged cases in the form ofa dictionary. Un- 
less the whole domain of law be clearly present before the mind, 
capacious enough-to comprehend the various degrees of affinity 
between the different anl diverse legal concepts, it is not possible 
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to marshal and co-ordinate the case-law in a form in which the 
reader finds it convenient to lay his finger on the exact thing he 
wants. Evidently with the object of providing the legal profession 
with a cheaper edition. of decennial digest, the learned author has 
found it necessary to reduce the bulk of his book and keep it 
within a moderate size and it may fairly be said that he has suc- 
ceeded -in compressing his matter to a point where any further 
attempt at condensation is impossible without serious prejudice to 
the other qualities of the book and without sacrificing its merit of 
exhaustiveness. The classification of the headings and sub-headings 
of topics is scientific and accurate and therefore necesarily conve- 
nient. The most important feature of the Book is the Referencer 
attached to important subjects which enables the reader to get hold 
of all the leading cases thereon and in that way to discover really 
the whole legal history connected therewith. In short, we may say 
that the book has all the advantages of other publications of a 
similar nature and has in addition this advantage that it gives a 
retrospect into one hundred years back securing at the same time . 
the greatest possible economy of time, space and money. ` 


Elements of the Law of Contract—by W. G. H. Cook, 
LL. D. (Lond.) assisted by John W. Baggally, M.A. (Oxon) Pub- 
——"ished by Butterworth & Co. Ltd., Calcutta. 203 pages. Price ss. 


The learned author deserves our congratulation for producing 
such an useful book for the use of students. The book consists 
of eleven chapters and covers allthe important topics in the Law 
of Contract. Dr. Cook has presente before his readers a very clear, 
accurate and concise summary ofthe Law of Contract in an admir- 
able style and the students will do well to go through this volume 
before making an attempt to study the standard treatises on the 
subject. 'The specialfeatuxe of tlic book has been to, explain the 
main principles of the law in an attractive form withcut entering 
into details. It seems to us to bea book of re 
use to the students of law and it may be strongly 
to them, - 
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THE LATE MR. TARAKESWAR PAL CHOWDHURY. 
It is our painful duty to record the sudden and untimely death of 
Mr. Tarakeswar Pal Chowdhury at an early age of 53. ‘This melan- 


choly event took place on the 3rd instant at 7 P. M. at his Calcutta 
residence, 





He came of the well-known Pal Chowdhury family of Ranaghat, 
took the degree of Bachelor of Law in 1904 from the Metropolitan 
Institution and was enrolled as a Vakil inthe Calcutta High Court in 
1906. He soon built a decent practice, established a reputation as 
an able and honest lawyer and commanded respect both from the 
Bench and the Bar. Sincere and modest, benevolent and gentle, 
indifferent to ambition and the applause of the world, all who came 
in contact with him loved and liked. him. In private life, he was a 
perfect gentleman and his cheery disposition” attracted a good num- 
ber of friends and admirers. He represented the Bar Association in 
the Law Reporting Council of the High Court, and also acted as 
the Assistant Secretary of the Association for 'sometime. In his 
zemindary, he rendered great service to the’ public by establishing 
Dhandia Union H. E. School at a cost of Rs. 20,000. He had 
always a liking for sports and had granted. a ‘cup’ in memory of Sir 
Lawrence Jenkins to the High Court Club. 

He leaves behind! him large circle of friends and admirers 
besides his widow, ichter and one.brother. We have lost in 
him one of our best, ds, an able advocate and a sincere worker. 
May his soul rest in p 

* * * * * 








Reference was made to the death of Mr. Pal Chowdhury before 
a Full Court on the sth of February last, when tributes were paid to 
his memory on behalf of both the Bench and the Bar. 
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Reports of Company Cases—^y A. N. Aiyar, E.A, BL, 
1 Lodge Road, Lahore. 


Company lawyers will welcome the present publication which 
gives in one place all the Indian Company cases, together with 
notes of English cases. A publication like this has long been a 
desideratum and it will be found extremely useful not only by the 
company lawyer but also by company officers who deem it a part 
of their duty, as they ought to keep abreast of the times in their 
knowledge of company law. 


The present volume contains several decisions of the Privy 
Council and of the Indian High Courts which illustrate the utility of 
this volume to company officers. Thus Mile v. Permanent Trustee 
Co. decides inter alia the limits within which the company can 
return profits to shareholders by way of capital Jhandu Mal v. 
Official Liquidators ete. is an important decision of the Allahabad 
High Court on the competence of managing agents to make pro 
nutes on behalf of the company, which every person dealing with 
companies ought to remember. 


NOTES OF CASES. 





Partition—MistakeSuit to set aside partition— Limitation At, 

Art. 96—Date frum which time runs. 

In this case a suit was filed to re-open a partition which was 
made between N, the father of the plaintiff and V, the father of the 
defendants, the partition being effected in 190r. The reasons were 
that the partition comprised of property whichavas wrongly included. 
Those properties, by actions brought ersdns entitled to it, even- 
tually went out of the plaintiffs hands. 14tf December 1916, 
the plaintiff accordingly brought this suit for adjustment. The 
plea of limitation was raised. 







Held (fer Curgenven and Cornish, /7.), that when a partition is 
sought to be set aside on the ground of mistake, Article 96 of the 
Limitation Act applies and the time runs from the date "when the 
mistake became known to the plaintiff. 


+ 
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. Some unsettled questions on the Bengal Tenancy Act, 
by. Benodebehari Chowdhury, M.A, B.L, Pleader, Judge’s Court, 
Alipore. e 

‘This is a searching analysis ani examination of the new sections 
of the Bengal Tenancy Act dealing with the transfer of occupancy 
holdings. The author has not only taken extraordinary pains but 
has shown a keen analytical mind in ferreting out unsuspected pro- 
blems which may arise out of these sections. Some of these pro- 
blems have, since the pamphlet was written, already come before 
the Courts and have been decided e. g. the question whether 
receipt of rent after transfer estops the landlord from claiming 
pre-emption, Several others certainly await decision’ and the 
opinions of the learned author on those problems are deserving of 
every consideration. DEN 


. It is difficult however to accept the somewhat startling conclu- 
sion drawn by the author that notwithstanding Section 26 Ca 
transfer of an occupancy holding valued at léss than Rs. roo by 
an unregistered deed shall be binding against the transferor and 
his legal representatives though not against the landlord, or in 
other words that the decisions of the High Court in Dayamoyi’s 
case and Chandrabgnode's pase will still govern such transfers. This 
view, in our judgm&nt is Wrong. Prior to the new Act, there was 
nothing in the Act itself about transferability of occupancy holdings 
and the decisions of the Full Bench with regard to the qualified 
right of transfer proceeded on the basis of the general law. The 
new Section 26 B now provides expressly that occupancy holdings 
will be transferable subject to the provisions of this Act. One of 
these provisions is Section 26 C which requires every transfer to be 
by registered instrument. These provisions are mandatcry and it 
must be held that where there is no transfer by registered instru- 
ment there is no transfer at all It is no doubt true that Sec- 
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tion 53 A of the Transfer of Property Act makes a difference, the 
exact effect of which will have to be considered. It will be 
noticed however that that section does not create a title but gives 
effect only to equities arising out of a-contract. A right arising 
out of that Section would not be a legal title against all the world— 
the landlord excépted— it could easily be defeated by a purchaser 
for value without notice. The effect of a part performed agreement 
to transfer would therefore not be to transfer the title until the 
right arising out of the contract is enforced by specific performance 
or by way of a plea ina suit by the transferor. It is conceivable 
that a landlord may be deprived of his transfer fee in such cases 
sò long as the transaction formally rests in a mere contract. But 
once the title is definitely fixe] by a decree, the landlord would 
prohably be entitled to enforce his right to the transfer fee. 

The observations of the learned author on all the various topics! 
raised by him are shrewd and acute and would require careful 
consideration when the questions come up for decision. 


NOTES OF CASES. 


Indian Succession Act, Section 213—Suit for administration—Grant 
of probate, if condition precedent to the institution of the suit— 
Probate to be obtained before decree. 


One R. V. died in 1910 leaving him surviving € (the widow of 
his predeceased ison), J (his grandson) and K (granddaughter). 
C died in 1912. K was married to one R in 1920 and she died 
childless in 1922. R. V. left a will of which he appointed C and 
two other persons as executrix and executors thereof. On the 
death of R. V. the daughterinlaw C entered into possession and 
management of the estate left by theageceased without obtain- 
ing probate. On the death of C in 1912, the^sole surviving executor 
entered into possession and management of the estate and in x923 
he handed over all the estate to J, the grandson of the testator. 
Under the will, the granddaughter K was one of the legatees. In 
1924 R, the husbanl of K as heir of his wife filed the present suit 
for administration of the estate of R. V. and to have the share and 
interest of K under the said.will in her own right and -also as the 
heir of her mother C ascertained and determined. At the hearing 


a preliminary objection was taken that the suit was not mairitainable 


without first taking out representation to the estate of the said R. V. 
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Held (per Wadia, J.) that under Section 2:3 ofthe Indian 
Succession Act the grant of probate of a will is mot a condition prece- 
dent to the institution of the suit, and the executor or legatee may 
institute a suit “without obtaining probate but that he will not be 
entitled to a‘decree unless probate is granted to him- before the pass- 
ing of the decree. 


Land Registration. Act, 1876, Ser. 78— Bengal Tenancy Act, 1885, 
Sec. 60— Plaintiff's name not registered — No decree for rent can be 
` passed. 


The plaintiff i in this cass started an action for rent. In the kewat 
and. register D he was registered as regards six annas four gandas 
odd. There were other co-sharers in respect of the remaining 
shares. In the kkatian which was finally published in the year 1909 
it was stated that plaintiff was entitled to claim the whole rent and 
it was the plaintiff's case that he had been in adverse possession as 
regards the remaining shares and consequently had acquired title 
tothe whole sixteen annas. It was admitted that the plaintiff was 
not registered with regard to sixteen annas. Question arose whether 
non-registration of the plaintiffs name under Land Registration Act 
could entail the dismissal of his suit. 

Held (per Jwala Prasad and Wort, JJ.) that when no person is 
bound to pay rent toa person who is not’ registered, no Court can 
enforce such payment. Consequently no action by a person not 
‘registered under the Act can succeed ; in other words it is a bar to 
the plaintiff's cause of action. 

Held further (pex Jwala Prasad, J.) that neither section 78 of 
the Land Registration Act nor section 60 of the Bengal Tenancy 
Act prohibits a suit being instituted for rent by a plaintiff without 
having his name registered under the Lani Registration Act. These 
sections merely prohihit recovery of rent unless the plaintiff has his 
name registered. , Therefore no decree for rent can be passed 
without registration of the plaintiff's name. 

Hindu Law—Disqualified heir—Heir of such a person, if can 
— inherit. "m 

One Sheosaran Misra died leaving his widow Budha Kuar and 
two sons Thag Misra and Mathura Misra. Thag Misra was deaf and 
. dumb from his very birth and his disease was incurable.’ Mathura 
Misra died in 1918 and then Thag Misra died. leaving his widow 
Sahodra:Kuar. Budha Kuar executed a sarpeshgi in respect of 
revisional Survey Plot 1335: in favour of defendant No. 2. Tilak Sah. : 


I. L..R. 11 Pat. 30. 
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After the death of Mathura Misra the revisional settlement took 
place in 1919. Inthe record-ofrights the name of Budha Kuar. 
along with Thag Misra was recorded in respect of the lands belong- 
ing to Sheosaran Misra including the land in dispute. The plaintiff 
Sahodra Kuar in the present action claims a declaration to the effect 
that she as heir of Thag Misra has succeeded to the properties and 
that Budha Kuar has no concern at all with it and upon that decla- 
ration she sseks to have her possession confirmed and if it be found 
that she is not in possession, possession may be awarded to her. In 
the present action Budha Kuar is defendant No. 1 and Tilak Sah, 

the mortgagee, the defendant No. 2. Both of them filed - written 
statements but the plaintiffs claim was resisted prific 
defendant No. 1. Her case was that Thag Misra was deaf” and dumb 
from his birth and was therefore excluded from inheritance under 
the Hindu Law. The plaintiff therefore did not inherit the pro-- 
perties in dispute and was not in possession. 

Held (per Jwala Prəsad and Wort, JJ.) that under the Hindu 
Law as Thag Misra was deaf and dumb from his birth and his dis- 
ease was incurable, he was excluded from his inheritance. He did 
not take anything and could not therefore transmit it to the plaintiff, 








Certificate in the order sheet of the Collector that notice was served— 

Value of such certificate. 

A suit was instituted on the r4th November 1927 to enforce a 
simple mortgage executed on the r;th June 1921 by defendant 
No. r in favour of the plaintiff for a sum of Rs. mopo the due 
date being 15th November 1921. The mortgaged property forms 
part of the occupancy holding of defenlant first party. On the 
17th April 1923 subsequent to the mortgage, the occupancy 
holding was sold in execution of a rent decree of the landlord and 
purchased by the defendant No. 3. After the institution of the 
present suit the defendant znd party proceeded under Section 167 
of the Bengal Tenancy Act to annul the encumbrances of the 
plaintiffs and contested the suit so far as the passing of the mort- 
gage decree was concerned. Question arose whether an entry in an 
order sheet of the Collector in a proceeding under Section 167 
of the Bengal Tenancy Act to the effect that notice had been served 
was proof of the service of the notice. 

Held (per Khwaja Muhammad Noor anl Scroope, JJ) that a 
certificate in the order sheet of the Collector that the notice. has 
properly been served is prima facie evidence that such a notice has 
been served but it is not conclusive. In the absence however of 
any evidence to the contrary, such a service must be presumed. 
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OUR NEW JUDGE. 


The appointment of Mr. A.K. Roy, Standing Counsel, Bengal 
as a Judge of the Calcutta High Court with effect from the 29th 
of April 1932 was received with great delight by the members of 
the bar and the litigant public, 


Mr. Roy took his M. A. degree of the Calcutta University in 
1906 and obtained his degree in law in:1907. He was then enrolled 
as a Vakil of the High Court in 1908. In March rgro he started 
for England and was called to the bar in January 1912 from Middle 
Temple where he received a Certificate of Honour at the Bar Final 
Examination. He joined. the Calcutta High Court in 1912 and 
within a few years built up a decent practice. He became officiat- 
ing Standing Counsel in December 1929 and was confirmed in that 
post in April 1930. In July 1931 during the temporary absence of 
the Advocate-General of Bengal, Sir N. N. Sircar, he was appoin- 
ted to act in his place. 


We welcome his lordship to the seat which by sheer merit he 
had attained and we have no doubt that he will try his utmost to 
maintain the best traditions of our Court. 


A CORRECTION. 


With reference to our reporter’s query at page 333 of Volume 55 
of the Calcutta Law Journal in the Privy Council case of Sham Kant 
Lal v. Mohunt Ramdhun Puri, 55 C. L. J. 330, Lord Thankerton 
has now authorised the correction as suggested by our reporter and 
we have also received amended copy of the judgment. 
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LL. R. 56 Bom, 180. Zndian Evidence Act, Sections gz and 92 proviso ( r)— Written. Con- 
1931. tract, when can be supplemented by other extrinsic evidence. 
anyana? 


Chimanram Motilal The suit was one for damages for breach of contract. On May 


25, 1930, a contract was made by which the plaintiffs agreed to 


ON. 

Divan Ch g : 

E e sell to the defendants sixty bars of silver and the contract was 
S negotiated on behalf of the defendants by a broker named Dhana 


Singh. There wasa note of the contract mide in the plaintiff's 
Soda book in these terms :— 

* Sold silver bars sixty to Divan Chand Govindram deliverable 
on May 30, by the hand of Dhana Singh” and Dhana Singh signed 
that note in the plaintiffs’ book. The defendants’ case is that 
that note does not contain a complete record of the contract and 
that the plaintiffs were to get Kabul drawback certificates from the 
Customs and they not having done that the defendants were entitled 
to repudiate the contract. A point was raised that having regard 
to section 92 of the Indian Evidence Act the defendants were 
precluded from giving any evidence which was not included in the 
note in the plaintiffs book signed by Dhana Singh. 

Held (per Beaumont C. J. and Rangnekar J.) that Sections 
gt and 92 will apply only when the document in question on the 
face of it contains or appears to contain all the terms of the contract 
and the inference whether the writing was or was not intended to 
contain the whole agreement may be drawn from the document itself 
as well as from extrinsic evidence. 

Held further that assuming however that Section 92 of the 
Indian Evidence Act applied the defendants were justified in addu- 
cing further evidence under the first proviso to Section 92 of the 


said Act. 


— ee 


Hindu Law-—Mitakshara Family—Son’s liability for father's pre- 


FULL BENCH. a 
partition debts—Insolvency of father and of principal members— 


L L. R. $3 A A Es s ! i 3 vs 
M 1508 Partition subsequent. to petition for insolvency—Receiver in insol- 
1931 ven y, if can seize and sell shares received by non-insolvent members. 
Hankey Lal In this case five definite questions were referred to the Full 
Darga Prosad. Bench. They were as follows :— 


r. If the momb5ors of a joint Hindu family governed by the 
Mitaks sara law choose to divile th» family property and to separate 
without making any arrangement for the piyment of the family 
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debts, whether a creditor of the father is entitled to proceed against 
the separated shares given to the sons and grandsons of the father 
to enforce payment ofthe debt, it being taken for granted that the 
debt is one which it is the pious duty of the sons and grandsons to 
pay. 

2. Where a simple money debt binding on the entire family 
remains unpaid and the members of the family enter into a parti- 
tion without making any provision for the payment of the family 
debt, whether the creditor may enforce payment of his debt by 
proceeding against the properties received by partition by the several 
members of the family. 

3. Whether in the circumstances mentioned in question No. r 
the Receiver in insolvency of the father can. proceed in the insol- 
vency proceedings without recourse to a suit against the shares 
receivel by the sons and grandsons in the partition (the debt being 
one which it is the pious duty of the sons and the grandsons of the 
insolvent father or grandfather to pay the same) 


4. Whether in the circumstances described in question No. 2, 
it is open to the Receiver, in the case of insolvency of the principal 
members of the family, to seize the property received by the other 
members of the family not declared insolvent to pay the family 
debts, | 

5. When the managing member of a joint Hindu family is 
adjudicated an insolvent on debts contracted as managing member 
and other members of a joint Hindu family bring a suit for parti- 
tion subsequent to the application for insolvency, does the decree 
for partition prevent the Receiver from selling the property allotted 
to members of the family other than the insolvent ? 

Held (per Sulaiman, A. C. J., Mukerji, Banerji, Young and 
Bennet, JJ.) that the answers to the first three questions should be 
in the affirmative. | 

Held further by the majority, (Mukerji, J. dissenting) that the 
answer to the fourth question should be in the affirmative and the 
answer to the ////4 question in the negative. 
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LL.R. 55 Mad. 205- Setting aside sale— Warning to intending purchasers if justified —Civil 


1931. Procedure Code, Order XXT, Rule 66 (2) (e), provisions of. 
w——— 
Yanati Venkata- This appeal arose out of an application for setting a side a sale. 
raghavamma 


dh Two questions were raised before the High Court. The first is that 
Byrisetty Singarayya the sale was bad because bidders were scared away by a notification 

"m issued at the sale itself warning them that the appellant's daughter's 
claim to the property had been dismissed. The next. question was 
that the sale was illegal as it was adjourned for over seven days. 
What happened was that the sale went on from day to day conti- 
nuously from 18th to 29th April. 


Held (per Waller and Krishnan Pandalai, JJ.) that with respect 
to the first question Rule 66 (2) (e) of Order 21 of the Code of 
Civil Procedure directs the Court to specify “every other thing 
which the Court considers material for a purchaser to know in 
order to judge the nature and value of the property" and in this 
instance the Court was perfectly justified to issue such warnings in 
view of the provisions of the said Rule. With regard to the second 
question it was Ze/d that as the sale was not adjourned in the 
proper sense of the word it was neither illegal nor improper. 


Observations of Seshagiri Ayyar, J. in Venkataratnam v. Rang- 


anaya Kamma (1) at page 997 on the undesirability of issuing such 
warnings dissented from. 


(1) (1918) I. L. R. 41 Mad, 985 F. B. 
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THE JUDGE'S CHARGE TO THE JURY IN 
CRIMINAL CASES.* 


It is fairly certain that before the rzth century Judges did not 
charge juries in criminal cases—there were no juries to charge. The 
actual date when Judges first began to instruct and direct petit juries 
is enveloped in the same mystery which shrouds the origin of the 
jury itself. Forsythe in his Zyza/ dy jury traces the petit jury back 
to about a century after the Norman Conquest. In 1219 the Lateran 
Council abolished the ordeal and contestants perforce were confined 
to trial by battle or law. Battle did not apply to pleas of the Crown, 
because the Sovereign could not be challenged to fight. Thus as 

early as 1221 we hear of persons “putting themselves on the 
country,” that is, paying to have a verdict for “good orill.” No 
mention is made of the judge’s charge until a long time afterwards, . 
but it is reasonable to assume that when juries began to try accused 
persons, judges began to charge juries. Having to deal with a new 
body of men at each trial, they would naturally have to give instruc- 
tions as to the nature of the indictment and how the jury was to act, 
and probably from this developed the judge’s charge to the jury in 
criminal cases as we know it to-day. i 

At first the jury were witnesses as well as judges of fact. As they 
lost their original character of witnesses, the charge to them must also 
have undergone considerable changes. By the time of the Civil 
War in England which gave to trial by jury an undisputed supremacy, 
it had evolved into a form, in theory, which closely resembles the 
present practice. This is indicated by the advice given by Bacon 
to Hutton, J.,' on one occasion, when he said: “You should be 
a light to the jurors to open their eyes, not a guide to lead them by 
their noses. ” 

Legal records of the 16th and 17th centuries show that in prac- 
tice a far different state of affairs existed. Juries were bullied by 
judges into giving verdicts pleasing to them. Their directions were 
commands which were disobeyed at the jurors’ peril. If they per- 


* From the Canadian Bar Review, Vol. X, No. 4, April 1932, p. 228. 
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sisted in their disobedience they might be kept without fire, light or 
food until they became more tractable. Sometimes they were fined 
and imprisoned. Thus in Str Nicholas Throckmorton’s case (x), after 
the jury had brought ina verdict of “ Not Guilty,” itis reported 
that Bromley, C. J., with the most marked impropriety, remonstrated 
with them ina threatening tone, saying: “ Remember yourselves 
better, have you considered substantially the whole Evidence in sort 
as it was declared and recited ? " 

When they refused to change their verdict he committed all 
twelve to prison, later releasing four, on their humbly admitting 
that they were wrong. The remaining eight were brought before the 
Star Chamber ; three were fined £2,000 each and five £200 each. 

Penn and Mead's case (2) brought things to a head. The prisoners 
were Quakers, religiously abhorrent to the authorities, and they 
were charged with unlawful assembly. The jury held out for an 
acquittal in spite of several instructions by the judge to return a 
verdict of “ Guilty. " 

Finally, the Court in a passion addressed the jury thus: 
“Gentlemen, you shall not be dismissed till we havea verdict that the 
Court will accept ; and you shall be locked up, without meat, drink, 
fire, and tobacco ; you shall not think thus to abuse the Court; we 
will have a verdict, by the help of God, or you shall starve for it." 

Then picking upon the juryman  Bushel as the ring-leader in this 
annoying insurrection he said to him: “You are a factitious fellow ; 
I will set mark upon you; and whilst I have anything to do in this 
city, I will have an eye upon you." 

When later they still insisted on their verdict being recorded, 
the judge said (p. 967) : 
^ “Lam sorry, gentlemen, you have followed your own judgments 
and opinions, rather than the good and wholesome advice which was 
given you; God keep my life out of your hands, but for this, the 
Court fines you 4o marks a man ; and imprisonment till paid." 

Bushell and his fellow jurors fought the fines and ten out of the 
twelve judges who sat on the case decided that the discretion. of the 
jury to believe or disbelieve which evidence they chose,’ could not 
be questioned. Vaughan, C. J., delivering the judgment of the 
Court declared that two lawyers or even two judges hearing the same 
evidence rarely came to the same conclusion. "Then how could the 
Recorder set up that he was certainly right and the whole twelve 
: jurymen wrong: it amounted toa claim of infallibility. The whole 
(1) 1 How. St. Trials, 870 at p. 899. 

(2) 6 How. St. Trials, 951 at p. 963. 
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effect of the decision was to establish the right of a jury to give any 
verdict they thought proper with absolute immunity except in cases 
of corruption, 


This decision did not change the practice of the courts all at 
once. Other juries were not so courageous in resisting the threats 
and bullyings of the Court. The notorious Jeffries during his 
* Bloody" Assizes found little difficulty in persuading juries 
to convict. 


Still, judicial and public sentiment during the 18th century was 
surely if slowly reshaping the criminal procedure, more clearly defin- 
ing the jury’s function and adding to their importance. Judges in 
their charges began to adopt a persuasive rather than a peremptory 
tone. Thus Lord Mansfield in X. v. Dean of St. Asaph (1), stated 
that :— 


*Tt is the duty of the judge, in all cases of general justice, to tell 
the jury how to do right, though they haveitin their power to do 
wrong, which is a matter only between God and their own 
consciences.” 


The present day charge is in startling contrast to the old charge. 
Where once it was a direction in the sense of a command, now it is 
a direction in the sense of a guidance or a suggestion. The Impera- 
tive mood has given place to the Subjunctive. In matters of law the 
trial judge gives an authoritative instruction but in matters of fact 
he does not go beyond a recommendation which the jury may accept 
or reject. ‘ 


In the United States the development has even gone further. 
Statutes passed by most of the States of the Union imposea duty 
on the trial judge to carefully abstain from any expression of ópinion 
or comment upon the facts or evidence. It is an error for 
him to express an opinion or comment on the weight or the 
sufficiency of the evidence, or to state expressly or by implication 
his belief as to the guilt or innocence of the accused, and it is also 
an error to comment on the credibility or lack of credibility of wit- 
nesses, or their manner of testifying, or to comment ina manner 
prejudicial to the accused. In Of v. Oyez (2), for instance, it was 
held an error on the judge's part to say thata certain fact wasa 
* significant circumstance" bearing upon the credibility of a witness. 
In Commonwealth v. Barry (3), the verdict was set aside on the 

(1) (1783) 21 How, St. Trials 847 at 1039. 

(2) 106 Pa. St. 6 at p. 17. 

(3) 9 Allen (Mas.) 276, 
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ground that it was a,comment on credibility of witnesses, because the 
judge said that in many of the present assize cases, policemen were 
the principal witnesses and he.was sure that the jury. would agree 
with him that in all those cases they had manifested great intelligence 
and testified with apparent candour and impartiality. But in regard 
to the direction on points of law the American judge's charge is 
virtually the same as that of his contemporary in England or 
Canada. 

In contrast to both the English and American practice, French 
and other continental judges do not sum upatall Until 1882 the 
Presidents of the Cour d’ Assizes used to make a short resume, but 
it was abolished on the ground that it encroached upon the province 
of the jury. Counsel address the jury on questions of law and 
generally bring in social and political questions which would not be 
permitted in our Courts. Commentators on the French system say 
that the juries habitually take the law into their own hands and 
acquit or convict according to their own views after hearing the 
prosecution and the defence, and as a result momentary sympathies 
have a greater influence, than has the penal code. 


Strictly speaking, the judge's charge to the jury in criminal cases 
should model itself on the one made in the famous, though 
unreported, case of Bardell v. Pickwick : 

“If Mrs. Bardell was right, it was perfectly clear that Mr. Pick- 
wick was wrong, and if they (the jury) thought the evidence of 
Mrs. Cluppins worthy of credence, they would believe it, and if not, 
why they wouldn't." 

As usual the practice is vastly different to the theory. Although 
now and again we hear of a judge giving vent to injudicious and 
irrelevant utterances, the best practice allows and even encourages 
him to comment upon the facts of the case where they are at ail 
difficult. Behind this practice lies the consciousness that a criminal 
trial is the substitute for private war and that itis conducted ina 
spirit of hostility, which is often fervent and passionate. The judge 
is more than a passive umpire. His duty is to see that the jury is in 
possession of all the facts in such a form that they can arrive ata 
fair verdict. l 

Mr. Justice Darling in &. v. Pope (1), stated that “even a judge 
is not disentitled to use advocacy if it is proper for the occasion. 
He must see that the balance is held evenly between the prosecution 
and the defence. Ifa statement is pressed too hard for the defence, 


i 


(1) 4 Cr. App. Rep. 123 at p. 127. 
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the judge must put itin a proper light for the jury; and the same 
observation applies to the prosecution.” 

Coming down to particulars, the practice is, as stated in 9 Hals- 
bury 369, for the judge to sum up “the whole case and the evidence 
to the jury, giving his direction on the matters in issue and on the 
points of law applicable to these matters, and may give his opinion 
on such matters.” 

The following rules are laid down in Taylor on Evidence : 

“The Judge must explain to the jury what principles of law are 
applicable to the point in issue, and in order to enable him to do so 
correctly, he must distinguish questions of law from questions of fact 
(section 26).” y 

*,,. He must instruct in the rules of law by which the evidence 
when received must be weighed, Thus he should distinctly explainthe 
nature of any presumptions, which may apply to the points at issue, ' 
distinguishing such as are conclusive from those which are liable to 
be rebutted from counter evidence ; and again, dividing this latter 
class into those presumptions upon which the jury are bound to act, 
in the absence of conflicting testimony, and those upon which it is 
expedient, or allowable, to rely (section 25)." 

Beyond such general statements, text writers do not go, and the 
Courts have adhered to a policy of laying down negative rules by 
criticising defective charges, rather than setting up positive rules ase 
to what they should contain. 

In regard to the facts of the case, it is clear from a review of 
the authorities that the trial judge hasa very wide latitude to make 
such comment as he thinks proper. 

Lord Justice Duke in Meering v. Grahame- White Aviation Co. (1) 
says at page 5o : 

“ “The learned judge is in charge of the proceedings at the trial, 
and his knowledge of the law, and his experience, and his observation 
of the conduct of the parties, are matters which forthe purpose of 
the proper due administration of justice it is necessary that he should 
use in order that the jury may have before them when they come 
to exercise their function, the fullest possible materialto which to 
apply their minds." 

. The above isa civil case but the principle enunciated applies 
equally to criminal trials. 

. In Rv. Cohen & Bateman (2), Channell, J. said: “A judge 
is not only entitled, but ought, to give the jury some assistance on 


(1) 122 L. T, R.4q. 
(2) 2 Cr: App. Rep. 197 at p. 208, 
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questions of fact as well as on questions of law......... ER 
It is not wrong for the judge to give confident opinions upon 
questions of facte oses It is necessary for him sometimes to 
express extremely confident opinions. The mere finding, therefore, 

“Of very confident expressions in the summing-up does not show that 
it isan improper one. When one is considering the effect of a 
summing-up, one must give credit to the jury for intelligence, and 
for the knowledge that they are not bound by the expressions of the 
judge upon questions of fact." , 


Incidentally, we find that it is not wrong for a judge to comment 
on character witnesses. In A. v. Carlin (1), it was held no misdirec- 
tion for the trial judge to say: “It is very strange that it takes forty 
or fifty witnesses to establish his good character.” The Court said 

_ atp. 513 that this : 

“was an expression of opinion of the judge which he had 
the right to make, leaving however, the evidence of good character 
to the appreciation of the jury. It is admitted under our system of 
criminal law that the trial judge can give his own appreciation of the 
evidence, which may or may not be accepted by the jury. The 
essential point is that the whole evidence be submitted to the jury, 
who must decide finally as to the guilt of the accused,” 


. Usually the trial Judge charges the jury to bring in a verdict of 
“Not Guilty " if they have reasonable doubt as to his guilt, but so 
wide is the judge’s power that he may refrain from charging on 
reasonable doubt if he thinks proper. Mr. Justice Ramsay in 
Queen v. Milloy (2), stated in his charge to the jury : 


. "I should be wanting in my duty if I concealed from you the 
effect the evidence has had upon my mind. I have only to add that I 
have no charge to give you as to doubt, for of doubt I have none." 


In A. v. Fouquet (3), it was held that where the judge considers 
no doubt exists, he is not obliged to instruct the jury that the pri- 
soner is entitled to the benefit of the doubt, such a course being 
more likely to impede than to assist them in the discharge of their 
duty. ANE 

'That non-direction may, in some cases, amount to misdirection, 
isshown in A. v. Finch (4), where the conviction was quashed 
because the trial judge failed to point out the significance of certain 
evidence. Avory, J. held that the jury were entitled to have the 
assistance of the presiding judge in directing them and adopting 


(1) 6 C. C. C. 507 at p. zoo, (2220. L. N. 102. 
(3) 10 C. C. C. 255. (4) Cr.. App. Rep. 
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the language of Pickford, J. in &. v. Bundy (1), stated that “the 
jury was not directed to the vital point...... In all the circumstances it 
is clear that the trial was not satisfactory and the case was not put 


to the jury in a way to insure their due appreciation of the value of 
the evidence." 


Lord Chief Justice Alverstone in R. v. Mason (2), said : 


“Generally,......... summings up are not to be criticised because 
particular expressions are or are not to be found in them, unless they 
amount to a misdirection. A summing up is not a lecture in law. It 
must be looked at from the point of view of the questions raised at 
the trial....The Court must look at how the case was conducted. If 
conducted on the wrong view of the law, the Court ought to 
interfere.” 

In A. v. Stoddart (3), the matter was put thus: “The Court 
does not sit to consider whether this or that phrase is the best that 
might have been chosen or whether a direction that has been attached 
might have been fuller or more conveniently expressed......... The 
Court sits here to administer justice and to deal with valid objections 
to matters which may have led to a miscarriage of justice." 


A good example of whata summing up should not be is con 
tained in A. v. Gray (4) The trial judge in that case did not 
caution the jury asto evidence improperly admitted ; he did not, 
point out that the Crown failed to link up the chain of evidence, i. e., 
that the prosecution failed to produce affirmative evidence to tlie 
effect that the prisoner was away trom his boat at the time of the 
crime. (This was accused's alibi), A letter was used against the 
prisoner and the judge told the jury that nothing in it was helpful 
to the accused, whereas certain portions were materially in his 
favour. 

The judge's comments on the facts do not amount to a misdirec- 
tion inlaw unless they have caused or contributed to cause a mis- 
carriage of justice.(5) 


Yet where the case is put so strongly against the accused (even 
where the view is justified) so as to raise a doubt whether the pri- 
soner's case has been put fairly to the jury, the conviction will be 
quashed: A. v. Frampton (6). In that case the Court took excep- 
tion to the following remark made by the trial judge : 


(1) 5 Cr. App. Rep. 270. (2) r1 Cr. App. Rep. at p. 76. 
(3) 2 Cr. App. Rep. at p. 246. (4) 6 Cr. App. Rep. 242 

(5) R. v. Voisin, 13 Cr. App. Rep. 89. 

(6) 12 Cr. App. Rep. 202. 
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“The witness Dunford is evidently lying, and I warn you not to 
accept his evidence. His evidence is not worth two pence. He is a 
liar.: He has committed perjury in that box, and he is liable to penal 
servitude for what he has done.” 

Misdirection does not necessarily result in the quashing of the 
conviction. In E. v. Low (1), it was held that where there was 
misdirection on a trifling matter, such that no substantial wrong was 
occasioned, the verdict should be upheld. But serious misstatement 
of the evidence in the judge’s charge led to the Court quashing 
the verdict (2). The Court stated there that : 

“It is important that the summing up should represent fairly the 
evidence............ (because)............ The learned Chairman may 
have misled the jury." 

The Courts have looked broadly at the matter of misdirection. 
They quash verdicts only when the misdirection has resulted ina 
miscarriage of justice. This is defined in .&. v. Cohen and Bateman 
(3), where Channell, J. says at page 207: 

“There is such a miscarriage of justice not only where the Court 
comes to the conclusion that the verdict of guilty was wrong, but 
also when it is of opinion that the mistake of fact or omission on 
the part of the judge may reasonably be considered to have brought 
about that verdict, and when, on the whole facts and with a correct 
direction, the jury might fairly and reasonably have found the 
appellant not guilty. 

Section 1019 of the Canadian Criminal Code is to the effect that 


no conviction can be set aside on the ground of misdirection unless- 


some substantial wrong or miscarriage was thereby occasioned on the 
trial thus "bringing the Canadian law into alignment with the 
English. : 

If the circumstances are such that itis impossible to say that the 
minds of the jury may not have been prejudicially affected, then a 
substantial wrong has been occasioned. * This result is accomplished 
if what has been improperly done may have influenced the jury 
adversely to the accused upon a material issue (4). 


It is a misdirection which will result in quashing to. tell the jury 
in general terms that affirmative evidence is stronger than negative. 
The trial judge in Æ. v. House (5), said to the jury : ‘ 

“Tt becomes, therefore, a question for you whether you accept the 


(1) 19 C. C. C. 281. 

(2) R. v. Feldman, 5 Cr. App. Rep. 214 at p. 215. 

(3) 2 Car. App. Rep. 197. (4) Allen v. Ra, 18 C. C. C. 1. 
(3) 16 Cr. App. Rep. 49. 
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evidence of these two men. The affirmative is always stronger than 
the negative. The man who says a certain thing happened is more 
credible.than the man'who, in his defence, says the thing did not 
happen." 

The Appeal Gourt held that this charge had the effect of shifting 
the onus. 

A guide as to how judges should direct on points of law is to be 
found in The Prudential Assurance Co. v. Edmonds (1), where Lord. 
Blackburn stated the principle which applies equally to civil and 
criminal cases in this language : 

“I take it that when there isa case tried before a Judge sitting 
with a jury, and there arises any question of law mixed with the facts, 
the duty of the Judge is to give a direction upon the law to the jury, 
so far as is necessary to make them understand the law as bearing 
upon the facts before them. Further than that, itis not necessary 
for him to go. It is a mistake in practice, and an inconvenient one, 
which very learned Judges have fallen into, of thinking it necessary 
to lay down the law generally, and to embarrass the case by stating 
to the jury exceptions and matters ef law which do not arise upon 
the case. That is not the duty of the Judge at all, and I think it is 
better not to do it............. Yet when the facts are such that in order 
to guide the jury properly there should bea direction of law given, 
the not giving that direction of law would be subject fora bill of 
exceptions." 

In this connection it is interesting to note what Baron Bramwell - 
once said in giving his views on the definition of * homicide " before 
a Parliamentary Committee : Ea 

“I think a judge who knows his business never troublgs the j jury 
with needless definitions, he declared......I frankly confess that; if I 
have to give the jury a definition ‘First of all, gentlemen, I have 
to tell you what homicide is an}*then what is not criminal homicide,’ 
I expect the jury would be utterly bewildered. It is my duty asa 
judge to inform myself of the meaning of the Act, and not to trouble 
the jury with a definition except so far as necessary.” 

Among the more important matters to which special attention has 
been directed by the Courts, these may be noted: 

The summing up must put the case for the defence fairly—In 
AR. v. Dinnick (2), Lord Reading stated that “however weak it may 
be, is raised by a person charged, it should be fairly put before the 

- jury.......It may (be) very foolish and unfounded, but (it) ought (to 


(1) 2 A. C. 487 at p. 507.- 
(2) 3 Cr. App. Rep. 77 at p. 79 
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be) put before the jury—this is a paramount principle of our criminal 
law." 

In A. v. Thompson (1) many important points raised by 
the defence were not put to the jury and the conviction was 
quashed. g 

Where material evidence was ignored in the summing up, 
the conviction was quashed (2). A Canadian illustration of this is 
R. v. Blythe (3). 

Of course omission does not of itself necessarily amount to 
misdirection ; it is only when the omission is such as is calculated to 
mislead the jury (4). 

In this connection Lord Shaw in Arnold v. King Empress (5) 
observed: “naon the view of the judge may not coincide with 
the views of others who look upon the whole proceedings in black 
type.” So that ifthe case has been fairly left to the jury it is not 
misdirection. 

Corroboration.—Reading C. J., in R. v. Baskerville (6) said : 

“It has long been a rule of practice at common law for the judge 
to warn the jury of the danger of convicting a prisoner on uncorro- 
borated testimony of an accomplice or accomplices............ 'This 
rule of practice has become virtually equivalent to a rule of law...... 
in the absence of such a warning by the judge, the conviction must 
be quashed. | 

A jury ought to be told that while they ought not to convict on 
the uncorroborated evidence of an accomplice, they are strictly in 
law at liberty to do so if they think fit. Where corroboration evi- 
dence is required by the Code, it is the duty of the trial judge to 
instruct the jury as to what part of the evidence, if any, bears that 

character, and if he misinstructs them, there is no doubt the matter 
can be reviewed on a reserve case (7). 

In &. v. Reynolds (8), the judge instructed the jury that the 
only evidence against the prisoner was that of an accomplice and they 
ought not to find him guilty, but if they did the conviction could not 
be set aside. The prisoner was found guilty and the conviction 
sustained. r n 

(1) 16 Gr. App. Rep. 6. 
(2) R. Y: Badash, 13 Cr. App. Rep. 17 
+ (3) 15 C. C. C. 224. 
(4) R. v. Vassileva, 6 Cr. App. Rep. 228. 
(5) 24 Cox C. C. 209. 
(6) 12 Cr. App. Rep. 81 at p. 87. 
(7) R. v. McClain, ; W. W. R. 1134. 
(8) 15 C. C. C. 209. 
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The most recent case onthe point of corroboration is ex v. 
Hayman (1), where Prendergast, C. J. M., reviewing the law, points 
out that it isa misdirection, on a. material matter fora Judge to 
advise the jury that if they believe the uncorroborated evidence of 
accomplices, they must, or should, or ought to convict. The trial 
Judge should be very careful to say nothing to detract or nullify the 
warning that it is dangerous to convict on the uncorroborated testi- 
mony of accomplices. 

Evidence of Young Children.—Generally speaking where there is 
uncorroborated evidence of young children, a warning should be 
given to the jury to receive süch evidence with great care. The 
word * warn” or “ caution” need not be used as long as such warn- 
ing is given (2). 

“It is always wise for the Judge to address some caution to the 
jury as to the possibility of such a young child then (ten years) 
having a mistaken recollection of what happened (3).” 

In R. v. Parkin (4), the Appeal Court held as a ground for 
allowing a new trial, the fact that the trial Judge’s charge fell short of 
the proper caution as to the extreme care to be given to such evi- 
dence. Mr. Justice Cameron said: “It is essential, nevertheless, 
that the accused should have the benefit of the usual and well- 
established safeguards given him by the law. " 

Alibt.—The defence of an alibi must be left to the jury ; it is mis- 
direction if the Judge rules it out(5), Here the Court quashed the 
conviction because the trial Judge said : 

“Here is a man who has set up an alibi which is no shadow of an 
alibi from any possible point of view." 

It is erroneous to state to the jury that an alibi is unsatisfactory 
when as a matter of fact.no proof was furnished as to the weakness of 
the alibi (6). T 

dnsanity—Where a defence of the insanity is set up, the Judge is 
not bound.to direct the jury that they may find a special verdict; It 
is sufficient if he directs them clearly that the issue is whether the ` 
prisoner is sane or insane (7). 

Ambiguous charges.—The Judge must put all material "matters 


ding 
2^ 


(1) (1932) 1 W. W.R. 86. 

(2) R. v. Cratchiey, 9 Cr. App. Rep. 232. 

(3) R. v. Pitts, 8 Cr. App. Rep. 126at p. 128. 
(4) 31 M. R. 438 at p. 455. 

(5) R. v. Rufino, 7 Cr. App. Rep. 47. 

(6) R. v. Curtis, 9 Cr. App. Rep. 9. 

(7) R. v. Coleman, 7 Cr. App. Rep. 65 
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clearly, pointing out what is law and what is fact. In Æ. v. Collins 
(1), it was held that if the Judge's charge was so ambiguous that the 
jury thought that a certain point was a point of law whereas it wasa 
matter of fact and which therefore; they did not determine, there 
should bea new trial. x 

~ Joint trials.—The Judge should be very careful, where two or 
more persons are being triel jointly to point out to the jury which 
evidence applies to all and which to only particular accused persons. 
In A. v. Murray and Mahoney (No. 3), (2), it was held an error in 
law for the trial Judge to omit giving’ an instruction to the jury that 
a statement made by one prisoner in the absence of the other and 
not admissible against the latter, was only evidence against the pri- 
soner making the statement and not against the other. 

Circumstantial Eoidence.—The Judge should make it clear that it 
is for the jury alone to decide as to the weight and inference of the 
circumstantial evidence. Thus in Æ. v. Collins (3), it was held an 
error for the trial Judge to instruct the jury that they cannot doubt 
that certain inferences are to be drawn on points material to 
the issue. 

Duty to charge re alternative verdict_—Where a crime of less 
degree than that charged in the indictment and for which less crime 
a verdict might be given under section 951 of the Code, is presented 
in'the evidence, the jury must be instructed upon such lesser crime 
as well as upon the greater crime? Stated in the indictment (4) An 
example of this would be an alternative charge on murder and man- 
slaughter or rape and indecent assault. 


Camment of the accused’s failare to testify—Under section 4 of 
the Canada Evidence Act (5), the Judge must not comment on the 
failure of the accused or the wife or husband to testify, or the con- 
viction will be quashed. But a direction to the jury that the accused 
“filed te account for a particular occurrence as to which, by reason 

W% of the testimony adduced against him, the onus was cast upon him to 
answer, is hot a comment in the above sense (6). 

MS ` Nori ig a statement by the Judge charging the jury that the evi- 
"dence of a Crown witness is wholly uncontradicted, a comment as set 
out in séction 4. (7) 


ye € C. C. 48. (2) 28 C. C. C. 247. 
(8) 12 C. C. C. 402. 
* (4) R. v. Daley, 16 C. C. C. 168. 
ai (5) R. S. C., 1906, Ch. 145. 
AK (6) R. v. May, 23 C. C. C. 469. 
(7) R. v. Guerin, 14 C. C. C. 424. 
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The charge to the jury is one of the most difficult, and at the 
same time one of the most important duties placed on the trial 
Judge. In the great majority of “cases this summing up either con- 
victs or acquits the prisoner. A good summing up is, as Sir James 
Fitzjames Stephens says :—" the voice of justice itself.” He sums 
up the matter most ‘strikingly in the History of the Criminal Law of 
England, when he states at page 455, Vol. I: 

."I think, however, that a Judge who merely states to the jury 
certain propositions of law and then reads over his notes does not 
discharge his duty...........+ I also think that a Judge who forms a 
decided opinien before he has heard the whole case, or whe allows 
himself to bein any degree actuated by an Advocate’s feelings in 
regulating the proceedings, altogether fails to discharge his duty, 
but I further think that he ought not to conceal his opinion from 
the jury............The Judge’s position is thus one of great delicacy, 
and it is not, I think, too much to say that to discharge the duties 
which it involves as well as they are capable of being discharged, 
demands the strenuous use of uncommon faculties, both intellectual 
and moral. It is not easy to form and suggest to others an opinion 
founded upon the whole of the evidence without on the one hand 
shrinking from it, or on the other closing the mind to considerations 
which make against it. It is not easy to treat fairly arguments urged 
in an unwelcome or unskilful manner. It is not easy for a man to do 
his best, and yet not to avoid the tempittion to chobse that view of a 
subject which enables him to show off his special gifts. In short, it 
is not easy to be true and just. That the problem is capable of an 
eminently satisfactory solution, there can I think, be no doubt. 
Speaking only of . those who are long since dead, it may be truly 
said that to hear in their happiest moments the summing-up of such 
Judges as Lord Campbell, Lord Chief Justice Erle, or Baron Parke, 


was like listening not only (to use Hobbes's famous expression). to ^' s. 


“the law living and armed, ’ but to the voice of Justice itself.” -s ~ 


$ af a 


T p 
H. SokoLov. 
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The Indian Partnership - Act, by R. Narasimhachariar, 
Advocate, High Court, Madras, published by the Law Kubi 
Company, Mylapore, Madras, 1932. Price Rs, 2-8, 


The extreme promptness with which the learned author has 
brought out this small annotated edition of the new Partnership Act 
deserves our hearty commendation and we sincerely congratulate 
the learned author upon his achievement and wish him all success 
in his enterprise. The Indian Partnership Act, though it has already 
been placed on the Statute Book, has not as yet become the law of 
the land as its operation is not to commence till the rst day of 
October next. The learned author has done well in publishing his 
book in advance of time as it will enable the members of the legal 
profession to familiarise themselves before hand with the scheme and 
the cardinal provisions of the new Act and work them with facility 
when occasions will actually come in the fullness of time. ‘The plan 
of the book has been well conceived. "The learned author has freely 
drawn upon the report of the Special Committee for the purpose of 
explaining the object and scope of the different sections of the Act, 
as in his opinion it is impossible to give a better exposition of the 
law than in the words of the framers of the Act themselves. Decided 
cases under the previous law with a suitable admixture of English 
cases have been incorporated in the notes in a perfectly proper order 
and sequence. The annotations are clear and lucid, but at the same 
time concise. Great care seems to have been taken in the selection 
of English cases. The English Partnership Act, 1890 (53 & 54 
Vict, ch. 39), given in Appendix A, will be found to be a very 
useful appendage. The bcok has been neatly got up and moderately 
priced and we have not the least doubt that it will receive a hearty 
welcome from the legal public as well as from the mercantile institu- 
tions working in partnership. . 


% 


Ap 


The Calcutta Law Journal, 
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REVIEW. 


The Indian Partnership Act, edited with notes by K. Jagan- 
natha Sastri and K. Sankara Sastri, Advocates, Madras High Court, 
printed at the People’s Printing and Publishing House, Ltd., 
Triplicane, Madras, 1932. Price Rs. 2. 


'This is another equally useful and promptly published annotated 
. edition of the new Partnership Act. In it also the readers will find 
all the necessary informations that they may require to help them 
onto a proper understanding of the subject. In this book too, 
extracts from the special committee report have been fully utilised 
for the purpose of elucidating the fundamental principles of the law 
of partnership embodied in the Act. Abridged notes of decided 
cases taken from all the Indian reports, whether official or non- 
official, together with those of selected English cases have been 
collated under suitable headings in order to clearly indicate the 
scope and operation of each individual section. This is no doubt a 
very good method, so far as it goes, for preparing annotations for an 
Act and is generally adopted irf this country, and the justification for 
this may be sought in the fact that legal propositions do not find 
ready favour with our Judges unless supported by judicial precedents, 
but to our mind, purposes of the legal profession will be better 
served if instead of having a multitude of books on very much the 
same lines, we can have some publications, especially in respect of 
new Acts, dealing critically and analytically with the effect and con- 
sequence of the new provisions, such as those contained in sec- 
tions 55 to 74 of this Act, with special stress on their merits and 
demerits and with practical -suggestions for remedying the defects 
resulting from bad draftsmanship and want of legislative foresight. 
On the whole the publication well serves the purpose for which it is , 
intended, and is worthy of commendation. The price of the book is 
undoubtedly moderate having regard to its volume and compass and 
is in perfect keeping with the present economic condition of the 
country. 
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RAJA RAGHUNANDAN PRASAD SINGH ». RAJA 
KIRTYANUND SINGH. 


(1932) 55 C. L J. 413. 


With regard to their Lordships remarks at page 419 that the 
period of limitation fora suit to enforce the security bond would 
be six years, the following points may be noted :— 


r. The Sub-Judge, without referring to any article ofthe Act, 
held that the limitation was six years. * 

2. Before the Board, learned counsel for the appellants relied 
on the residuary article 120, (six years) and the arguments on 
both sides proceeded on the assumption that the six years rule 
governed the suit. 

3. The fact that the security bond was duly registered, is not 
mentioned in any of the judgments, nor was the point brought out 
in the arguments before their Lordships. 

4. Art, 116 gives six years for suits based on registered con- 
tracts. 

5. The residuary article for actions ex contractu is Art. 115, 

giving 3 years only, and for Bonds, Art. 80 (three years). See 
also I. L. R. 39 Mad. at page 133, where the Court accept the 
view taken in Mitra's and Rustomjee's Limitation Acts, that Art. 
" o rather than the mos/ general Art. 120, would apply. 
6. If, under similar circumstances a suit is brought to enforce 
` an unregistered security bond, would the Courts in India consider 
themselves bound by the Board's present judgment in applying a 
six years’ rule? (under Art. 170). 

7. Asno immoveable property was charged by the bond in 
suit, no question arose as to the application ofthe 12 years rule 
under Art. 132. S 

Observations in their Lordships’ judgments, if read apart from 
the facts, are often apt to mislead. Take, for instance, the case of 
Ganesh Lal Pundit v. Khetramohan Mahapatra (1), “which was 
thought by many Judges in India to have overruled the view, 
hitherto well established, that the limitation for the personal remedy 
ona registered mortgage bond was six years under Art. 116, and 
it was necessary to constitute Full Benches to consider what 
the Board actually decided ; (see, inter alia alia, I. L. R. 52 Mad. 
105, F. B. and L F. R. se All, 363, F. B.) 
Bedford. K. J. Rustomji. 

(1) (1926) I. L. R. 5 Pat. 585 ; 31 C. W. N. 25; 43C. L. J. 545. 
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NOTES OF CASES. 


Purchase of a | decree subsequently declared void—Suit for refund of 
purchase money—Failure of consideration—Time from which limi- 
‘tation runs. i 
The plaintiff purchased a decree which was afterwards set aside 

on the ground of fraud, that decree was reversed by the District 

Judge, and on further appeal to the High Court it was again restored. 

The present suit by the plaintiff is for refund of the price on thé 

ground of failure of consideration and was filed more than six years 


1L.R. 53 All. 914. 
1931. 
eJ 
Sablr Husain Khan 
ve 
Jan Muhammad: 


after the first Court's decree setting aside the decree which had been | - : 


purchased but was within three years of the High Court’s 
judgment. f 

Held (fer Sulaiman, A. C. J.) that time began to run from the 
date of the High Court's decree and as such the suit by the present 
HUE was not barred by limitation. 


Probate etui c mS between the pasi! ; relating to 
extraneous matters—Such compromise if to be te. corporated in 
probate or annexed fo it. 

A compromise was entered into between the parties in a con- 
tested -probate proceeding in which the parties admitted the genuine- 
ness of the will and the existence of a sound disposing mind of the 
testator. The compromise proceeded to divide up the estate into 
two portions to put the parties in separate possession and to get 
mutation of the names thereof through the revenue Court. A 
request was also made to the Court to embody the terms of the 
compromise in the probate. The Court ordered that a probate of 
the copy of the will annexed be granted but did not direct that the 
compromise should either be incorporated in or annexed to the pro- 
bate. The objector filed an appeal against the order refusing to 
annex to the probate a copy of compromise entered into between the 
parties. 


1. L.R. 53 All, 1008. 
1931. 
t 
Bishunath Rai 
v. 
Sarju Ral, 
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Held (per Sulaiman, A. C. J. and King, J.) that the main issue ` 


“before the Court of probate is the question of proof of the valid 


execution of the will and all other matters are outside the enquiry. 
The. Court has: tó'be satisfied: as to -this‘issue “before i it; grants pro- 
bate and it is wholly immaterial whether the pne desire to. com- 


Spon dispute or not. - - - vo rex did 


. That section 17(2) sub-head (VI) of the. Indian Registration Act 
as now amended makes consent decrees and orders other than that 
"which is the subject matter of the suit compulsorily Tegistrable, ^ 

That it would be contrary to public policy to introduce into the 


Probate terms of a private compromise that might have been arrived 


L L. R, 55 Mad, 251 
1931, 


Chitturu Jaganna- - 
dham 


Y. 
Bura Pydayya, 





àt between. him, and any objector and private | ‘arrangements betweeh 
the parties would be quite out "of'place in it. Thé-form' of probate 
which is prescribed in ‘Schedule (VI) attached to the Indian 
Succession: Act does not admit of < the incorporation of pfivate terms 
like the division of the estate of thé testator and' the’ During of each 
party into the s possession of it." A 


PS ita ih 
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Jurisdiction P Court to coude: daim after sale—Civil Procedure 
“! Code,’ Or: XXI -R. 58—Order- rejecting - claint—Claimant, if 
eee if no suit ts ROHE, within. the ETR m to’ set it 
aside: 9. pn 
"The suit was one for recovery of peor ‘The S raised’ in 
this appeal, was whether the Coutt had: jurisdiction to considér a 
claim preferred under Order XXI-Rule 58 of the Code of Civil 
auno afier ` the property had been knocked down in: Court 
auction. 
. Held ( 7" a Jacks JJ that the discitur UM had jurisdiction 
io proceed to consider an application of claim under. Order, XXI 
-Rule 58 after the sale had: actually taken place, It was further held 
£hat;an order rejecting a claim under Q. 21; R.: 58 becomes finak and 
coriclusive if the claimant. gens not bring a. suit vus the, prescribed 
year to a it a 
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